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STATE  OF  WISCONSIN. 


BATEMAN  vs.  JOHNSON,  et  al. 

APPSAI.  9B0M  CIBCUIT   COXTBT,  GBSXIT  COUKTT. 
Hetrd  October  20, 1869.]  [Bedded  Deoember  14, 1859. 

ConvQfances — Specific  Performance — Demurrer — Practice. 

In  an  aotion  for  •  brsAeh  of  •  eontraol  to  eoarvj  real  ettate,  it  is  a  good  tntwer,  that 
a  good  and  raffloient  deed  of  the  premiies  has  been  executed  bj  the  par^  in 
whom  the  legal  title  to  the  premisee  was,  and  tendered  to  the  plaintiff  and  he 
reftiaed  to  reoeite  it 

If  an  answer  is  indefinite  and  nneertain,  tha  reoedy  nnder  the  eode  is  by  mitten  to 
make  it  more  certain,  and  not  by  demnnrer. 

Tile  case  of  Totmg  «t.  Wright,  4  Wis.,  144;  8.  C,  6  id.,  127,.  considered  and  ap- 
prored. 

This  was  an  action  bronght  by  William  C.  Bateman  in  the 
circuit  court  for  Green  county,  Wisconsin,  to  recover  the  pur- 
chase money  paid  by  the  plaintiff  to  Corbly  Johnson  and 
Miron  C.  Burnett,  the  defendants,  on  a  bond  to  convey  cer- 
tain real  estate  situated  in  said  county,  together  with  damages 
on  the  bond  by  the  defendants  in  refusing  to  convey  the  land 
described  in  the  bond  The  action  was  commenced  by  the 
personal  service  of  a  summons  and  complaint  on  the  defend- 
ants therein. 

Vol  X.  1 


Digitized  by 


Google 


9  WISCONSIN  REPORTS.  [1859 

Bateman  ▼••  Johnson  e(«L 

The  defendants  answered,  denying  generally  all  the  all^a- 
tions  of  the  complaint ;  and  Johnson  further  answered,  that 
^he  tendered  to  the  plaintiff  a  good  and  sufficient  deed  of  the 
premises  in  the  complaint  described,  which  deed  was  made 
and  executed  by  the  parties  in  whom  the  legal  title  to  the 
premises  then  was,  which  deed  the  plaintiff  refused  to  receive. 

To  this  answer  of  Johnson  the  plaintiff  demurred,  which 
demurrer  was  overruled  by  the  circuit  court,  and  an  appeal  is 
taken  thereon  to  this  court 

Potter  4*  CyBrietif  for  the  appellant,  with  whom  was  H. 
Stevens^  as  counsel 

E.  A.  West,  for  the  respondent& 


By  the  Court,  Cols,  J.  This  was  an  action  brought  upon  a 
contract  for  the  sale  and  conveyance  of  real  estate.  The  com- 
plaint contains  the  agreement  sued  on,  from  which  it  appears 
that  the  respondents  agreed  with  the  appellant  to  make,  execute 
and  deliver  to  him  ^a  good  and  sufficient  deed  of  convey- 
ance,'' of  a  tract  of  land  therein  described,  within  one  month 
from  the  date  of  the  instrument  The  respondent,  Johnson, 
put  in  an  answer  denying  every  allegation  of  the  complaint; 
and  further  answered,  that  before  the  commencement  of  the 
suit,  and  on  or  about  the  21st  day  of  October,  &c.,  he  tendered 
to  the  appellant  a  good  and  sufficient  deed  of  the  premises 
described  in  the  complaint,  which  deed  was  executed  by  the 
parties  in  whom  the  legal  title  to  the  premises  then  was,  and 
which  deed  the  appellant  refused  to  receiva  To  this  answer 
the  appellant  demurred,  on  the  ground  that  the  facts  stated  in 
the  answer  did  not  constitute  any  defense  to  the  action.  The 
demurrer  was  overruled,  and  from  the  order  overruling  the 
same,  this  appeal  is  taken. 

We  are  of  the  opinion  that  the  circuit  court  properly  over- 
ruled the  demurrer.  It  is  objected  that  the  answer  should  set 
forth  the  nature  and  kind  of  conveyance  tendered,  and  that 
the  averment  that  ^  a  good  and  sufficient  deed''  was  tendered, 
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Bateman  ti.  Johaton  et  aL 

does  not  enable  the  court  to  detennine  whether  the  contract 
has  been  fulfilled  or  not  If  the  allegations  of  the  answer 
were  so  indefinite  or  uncertain  that  the  precise  nature  of  the 
defense  was  not  applarent,  the  proper  remedy  under  the  code 
would  be  by  a  motion  to  require  the  answer  to  be  made  more 
definite  and  certain.  Section  66,  Code ;  R.  R.,  1859,  chap. 
125,  §  22.  But  we  also  think  that  the  answer  does  state,  with 
sufficient  legal  certainty,  the  nature  of  the  conveyance  ten- 
dered. 

Under  the  decisions  of  this  court,  an  agreement  to  execute 
a  good  and  sufficient  deed  of  real  estate,  implies  a  convejrance 
not  only  good  in  point  of  form,  but  one  which  carries  with  it 
a  good  and  sufficient  title  to  the  land.  Young  vs.  Wright^  4 
Wis.,  144;  same  case,  6  id.,  127.  A  performance  of  the  con- 
tract would  render  it  necessary  that  the  respondents^  should 
tender  a  deed  conveying  the  entire  estate  in  the  land  sold ; 
and  that  such  a  deed  was  tendered,  the  all^ation  in  the  answer 
implies.  \ 

It  is  further  objected  to  the  answer,  that  it  states  the  deed 
was  made  by  the  parties  in  whom  the  legal  title  then  was, 
while  by  the  contract  it  is  insisted  the  respondents  agreed  to 
give  a  conveyance  of  their  title  in  the  lands.  By  the  contract 
the  appellant  was  entitled  to  a  deed  conveying  to  him  the  en- 
tire estate.  If  the  respondents  were  not  seized  of  such  an  es- 
tate it  was  their  duty  to  procure  a  conveyance  from  the  party 
who  was  so  seized.    This  is  what  they  had  contracted  to  da 

We  do  not  deem  it  necessary  to  add  anything  further  in  this 
case.    The  order  of  the  circuit  court  is  affirmed. 
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Blade  et  aL  ti.  Chksgo,  St  Paul  and  Fond  da  Lao  Bailroad  Co. 


BLADE  et  aL  vs.   CHICAGO,  ST.  PAUL,  &  FOND  DU 
LAC  RAILROAD  CO. 

APPEAL  PBOM  OIBCirrr   COURT,  ROCK   COUNTT. 
Hasrd  Ootobar  14, 18590  Decided  Beoember  14»  1859.] 

Common  Carriers — Evidence. 

Where  a  railroad  eompany,  ai  common  oarriert,  hare  reoeired  goede,  and  given  a 
receipt  for  them,  wliioh  states  that  they  were  receiyed  in  '^apparent  good  order/' 
it  is  oompetent  for  the  company  to  show,  by  parol  testimony,  that  the  goods  most 
probaUy  had  been  iojored  before  they  came  Into  the  possession  of  the  com- 
pany. 

This  is  an  action  brought  by  the  plaintifSi,  Aaron  Blade 
and  Charles  C.  Shoyer,  against  the  defendants,  The  Chicago, 
St  Paul,  and  Fond  du  Lac  Railroad  Company,  as  common 
carriers,  in  the  circuit  court  for  Rock  county,  to  recover  dam- 
ages for  injuries  done  to  six  bales  of  domestic  goods,  deliver- 
ed to  the  defendants  at  Chicago,  and  by  the  defendants  for 
good  and  legal  consideration  to  be  freighted  over  the  road  of 
the  defendants,  and  to  be  delivered  to  the  plaintifSs,  at  Janes- 
ville,  Wisconsin. 

The  facts  of  the  evidence  given  in  the  case  are,  sufficiently 
stated  in  the  opinion  of  the  court  The  case  was  tried  by 
the  circuit  judge,  and  judgment  given  for  the  defendant ;  from 
which  the  plaintifis  appealed  to  this  court 

G.  W.  Cumming,  for  the  appellants,  made  the  following 
among  other  points : 

1.  Common  carriers  are  liable  for  all  losses  or  injuries,  ex- 
cept such  as  are  ocasioned  by  the  act  of  God,  or  public  ene- 
mies. 

In  all  cases  when  the  common  carrier  cannot  make  out  a 
defense  upon  some  one  of  the  grounds  which  form  an  ex- 
ception to  his  liability,  he  must  pay  the  loss,  although  there 
has  been  no  n^ligence  whatever  upon  his  part 

The  onus  probandi  is  on  the  common  carrier  to  exempt 
himsdf  from  liability,  for  the  law  imposes  the  obligation  of 
safety  upon  him.    Story  on  Bailments,  §  S2%. 
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2.  No  defense  recognized  by  the  law  was  shown  by  the 
defendants. 

All  the  proof  given  by  the  defendants^  was  inadmissible 
under  the  pleadings,  and  constituted  no  defense.  McArthur 
vs  Sears,  21  Wen.  Jlep.  190,  and  cases  there  cited;  Story 
on  Bailments,  §  492,  507,  528. 

3.  The  judge  erred  in  receiving  the  defendant's  proof 
when  objected  to  by  the  plaintifb,  and  the  exceptions  thereto 
were  well  taken. 

David  Nogghj  for  the  respondent,  among  other  things,  made 
the  following  point: 

The  receipt  is  \mi  prima  facie  evidence.  If  the  goods  were 
damaged  in  other  hands,  but  came  to  the  defendants  in  ap- 
parent good  order,  the  owner  must  seek  his  redress,  either 
against  the  party  in  whose  hands  they  were  injured,  or  under 
his  original  contract  of  shipment  BisseU  vs.  Price,  16,  IlL 
408. 


By  the  Court,  Cole,  J.  The  only  question  which  we  have 
to  consider  in  this  case  is  whether  the  receipt  given  by  the 
company,  when  the  goods  mentioned  in  the  pleadings  were 
received  from  the  prior  carrier,  is  conclusive  upon  them  as 
to  the  condition  of  the  goods  at  that  time ;  or  whether,  not- 
withstanding the  receipt  stated  that  the  goods  were  received 
in  "apparent  good  order,''  it  was  competent  for  the  company 
to  show,  by  parol  testimony,  that  the  goods  must  have  been 
injured  before  they  came  into  the  possession  of  the  respon- 
dent 

The  goods  in  question  condsted  of  several  bales  of  domes- 
tics, and  were,  externally,  in  good  order  and  condition  when 
received  by  the  respondent,  but  upon  opening  them,  on  de- 
livery to  the  appellants,  they  proved  to  be  seriously  injured 
by  wet  and  mould.  On  the  trial  the  company  produced  the 
the  witness,  James  McGrath,  who  testified  in  substance  that 
he  was  the  check  clerk  at  Chicago  for  the  Chicago,  St  Paul, 
and  Fond  da  Lac  Railroad  Company;  that  it  was  his  duty 
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Blftdo  6t  aL  YS.  Ohioago,  8t  Paul  and  Fond  da  Lao  Railroad  Co. 

to  receive  goods  and  load  them  upon  the  cars  of  the  com- 
pany; that  on  the  ISth  of  October,  1856,  he  received  from 
the  Michigan  Central  Railroad  Company,  six  bales  and  a  box 
directed  to  the  appellants  ;  that  the  goods  appeared  to  be  in 
good  order,  were  safely  loaded  in  a  dry  tight  car,  that  after- 
noon, and  forwarded  the  next  day  to  Janesville ;  that  he  gave 
the  receipt  for  the  goods  to  the  Michigan  Central  Railroad,  in 
which  he  acknowledged  that  the  goods  were  in  apparent  good 
order  $  but  that  the  bales  were  unbroken,  and  were  not  open- 
ed by  him  to  ascertain  the  true  condition  of  the  goods.  So 
much  of  this  testimony  as  tended  to  show  that  the  goods  were 
not  in  good  condition  when  received  by  the  Chicago,  St. 
Paul,  and  Fond  du  Lac  Railroad  Company,  but  must  have 
been  damaged  before  they  came  into  their  possession,  was 
objected  to,  on  the  ground  that  such  evidence  contradicted 
the  receipt  in  that  particular,  and,  therefore,  was  inadmis- 
sible. 

Other  testimony  was  likewise  introduced  by  the  respon- 
dent for  the  purpose  of  showing  that  the  goods  ^were  prompt- 
ly delivered  by  this  company  to  the  appellants,  and  in  as 
good  condition  as  they  were  received,  and  that  the  care  exer- 
cised by  the  employees  of  the  company  in  transporting  the 
goods  from  Chicago  to  Janesville,  and  the  state  of  the  weath- 
er at  the  time,  clearly  established  the  fact  that  the  goods 
must  have  been  damaged  while  in  the  possession  of  some 
prior  carrier  or  warehouseman;  and  this  evidence  was  object- 
ed to  for  a  like  reason,  as  above  stated. 

The  circuit  court,  however,  admitted  this  testimony,  hold- 
ing that  the  receipt  given  by  the  company  was  not  conclu- 
sive as  to  the  actual  condition  of  the  goods  when  received. 
And  in  the  correctness  of  this  ruling  we  fully  concur.  We 
suppose  the  receipt  given  by  the  company  was  open  to  ex- 
planation as  far  as  the  actual  condition  of  the  goods  were 
concerned.    Such  receipt  was,  undoubtedly,  jmma/aoe  evi* 
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dence  that  the  goods  were  in  a  good  condition  when  received 
by  the  respondent,  and  devolved  upon  the  company  the  bur- 
den of  showing  that  they  were  different;  and  that  the  respon- 
dent had  been  imposed  upon  when  the  receipt  was  given. 
In  the  present  case  the  goods  were  externally  in  a  good  con- 
dition, and  the  injury  was  one  which  could  only  be  discov- 
ered on  breaking  the  packages  and  examining  them.  Now 
it  is  perfectly  evident  that  it  would  be  impossible  for  railroad 
companies,  and  other  common  carriers,  to  open  and  examine 
every  box  and  bale  of  goods  which  comes  into  their  posses- 
sion to  be  forwarded,  and  unless  they  do  so,  there  would  be 
no  safety  in  the  giving  of  any  receipt  in  respect  to  the  condi- 
tion of  such  goods,  if  the  acknowledgment  of  the  receipt  is 
held  conclusive  and  binding  upon  the  carrier. 

It  seems  to  us  that  the  better  rule  upon  this  subject  is  that 
the  receipt  may  be  explained,  or  even  contradicted  by  parol 
testimony,  where  the  carrier  has  been  imposed  upon  as  to  the 
real  condition  of  the  goods,  as  it  is  manifest  was  the  case  in 
the  present  instance ;  and  so  the  following  authorities  decide, 
Bissel  et  aL  vs.  Heman  Price,  16  IlL  R,  408 ;  Warden  V9. 
Greer,  6  Watts,  424;  Angell  on  the  Law  of  Common  Carriers, 
§231. 

Some  question  is  made  as  to  whether  the  original  receipt 
given  by  McGrath  to  the  Michigan  Central  Company,  should 
have  been  received  in  evidence,  after  the  stipulation  as  to  the 
admission  in  evidence  of  the  duplicate  or  copy,  but  we  think 
the  only  effect  of  that  stipulation  was  to  relieve  the  appellants 
from  the  necessity  of  producing  the  original  receipt,  or  of 
proving  its  contents^  in  case  the  agent  of  the  company  refused 
to  produce  it  on  notice,  and  did  not  preclude  the  company 
from  offering  the«original  in  evidence,  if  they  saw  fit  to  do  so. 

It  is  believed  that  these  observations  dispose  of  all  the  ques- 
tions necessary  to  be  noticed  in  the  case. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 
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Creditor^  Bill— Jurisdiction — Pleading — Trial 

Where  a  creditors'  bill  showed  that  jadgment  had  been  entered  and  execution  issued 
thereoui  which  were  confessed  in  the  answer,  it  is  not  competent  for  the  defend* 
ant  to  show  that  no  such  judgment  had  in  feet  been  entered,  and  thus  depri?e 
the  court  of  jurisdiction  of  the  case. 

If  a  court  have  jurisdiction  of  the  subject  matter  generally,  and  whether  it  has  in 
the  particular  case,  depends  upon  some  feet  to  be  tried ;  and  if  that  fket  be  es- 
tablished by  a  confeasien  in  the  pleadings,  then  the  juiisdiotion  has  attached, 
and  the  parties  are  estopped  by  their  pleadings  to  inquire  into  the  fact  of  juris- 
diction. 

If  a  party  admits  a  cause  of  action  set  up  against  him,  in  a  suit  before  a  court  au- 
thorised to  render  judgment  for  that  oause  of  aetlon,  such  admission  does  not 
confer  jurisdiction  by  consent  upon  the  courts  eren  though  the  cause  of  action 
did  not  exist,  but  simply  admits  by  the  pleadings,  fects  which  it  would  other- 
wise have  been  necessary  to  establish  by  OTidence,  in  order  to  show  that  the 
eanse  of  action  existed ;  and  the  existenee  of  su^  feet  being  established,  whether 
by  the  pleadings,  or  by  proof,  the  judgment  cannot  be  attacked  on  the  ground 
that  the  jurisdictional  fact  did  not  exist  at  the  time. 

If  a  court  should  decide  that  it  has  power  to  try  a  cause  and  render  a  judgment, 
where  by  law  It  has  no  such  power,  that  decision  dees  not  giro  the  power;  but 
the  judgment  may  be  questioned  in  any  other  court  There  is  a  clear  distinction 
between  the  finding  of  a  jurisdictioaal  feet,  and  the  decision  of  a  court,  that  as 
a  matter  of  law,  it  has  jurisdiction  over  a  cause  of  action,  when  the  jurisdiction 
does  not  exist. 

When  allcigations  in  a  oause  of  actUm  are  so  maie  that  the  court  has  authority  to 
proceed  and  try  them,  and  to  render  judgment  aooording  to  its  finding,  then  it 
has  jurisdiction  of  the  subject  matter,  not  otherwise. 

This  was  aa  action  commenced  in  the  circuit  court  for 
the  county  of  Racine,  by  Richard  M.  Wanzer,  David  Foote  and 
John  A.  Kerr,  by  creditors*  bill,  October  20th,  1851,  against 
Richmond  W- Howland,  A.  C.  Barry,  P.  Hardy  and  0.  How- 
land  Most  of  the  facts  of  the  case  are  stated  in  the  opinion 
of  the  court,  and  will  be  omitted  here.    The  bill,  after  stating 
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the  reeoTery  of  the  judgment  for  some  0900,  also  allied  that 
the  defendwts  in  January,  1851,  were  possessed  of  goods,  ac- 
counts and  property  to  the  value  of  1^13,000,  and  of  other 
goods  to  sell  on  commission,  to  the  amount  of  about  04,000 ; 
and  they  sold  the  whole  to  John  N.  Enapp  for  05,861  90,  for 
which  he  gave  his  promissory  notes,  payable  in  one,  two^ 
three,  four  and  £ve  years,  without  interest,  and  a  debt  due  to 
Mark  H.  Newman  &  Co.,  whose  agent  he  was,  and  which  he 
promised  to  pay ;  and  that  one  half  of  Ae  amount  of  said 
notes  were  delivered  to  Barry,  and  one  haif  to  Howland.  The 
complainants  charge  that  the  consideration  was  inadequate 
and  fraudulent  and  void  as  to  the  defendants'  creditor&  That 
defendant  Howland  sent  his  notes  against  Enapp  to  his  father, 
Oziel  Howland,  to  secure  him  01,000,  money  advanced  by 
him,  which  complainants  aver  on  belief  to  be  a  pretense  to 
cover  the  property,  and  also  to  secure  William  H.  Jenks  and 
Otis  White  for  advances  to  the  amount  of  about  01,800.  The 
complaint  also  chaiges  that  Oziel  Howland  procured  the  de- 
fendant, Phineas  Hardy,  to  come  to  Racine  to  make  disposi- 
tion of  the  property  for  the  benefit  of  the  defendant,  Richmond 
W.  Howland ;  that  he  brought  the  claims  of  the  defendants, 
Oziel  Howland,  William  H.  Jenks  and  Otis  White,  and  pro- 
cured Barry  and  Howland  to  confess  judgments  thereon  to  the 
amount  of  $2,300 ;  that  Hardy  purchas^  Enapp's  interest  in 
the  goods,  and  also  a  judgment  of  about  02,400  in  favor  of 
A.  S.  Barnes  &  Co.,  and  upon  the  judgments  they  caused  exe- 
cutions to  be  issued,  levied  upon  the  goods  and  sold  thereun* 
der  and  that  he  became  the  purchaser  thereof  That  the  de- 
fendant Barry  received  from  Enapp  his  proportion  of  notes 
for  the  purchase  of  the  goods,  amounting  to  $2,555,50,  and 
deposited  them  with  Messrs.  Strong  &  Fuller,  to  be  tendered 
to  Enapp  in  case  he  ahould  re-seli  the  goods  and  accounts  to 
Barry  and  Howland ;  that  the  goods  were  not  re-sold  to  Barry 
and  Howland,  and  that  Barry  assigned  the  notes  as  collateral 
security  for  the  payment  of  die  debt  of  the  complainants ; 
that  Enapp  sold  the  goods  and  accounts  to  Phineas  Hardy, 
upon  condition  that  he  should  get  up  the  notes  given  by 
Enapp,  the  debt  due  to  Mark  H.  Newman  &  Co.,  and  about 
01,300 ;  and  that  Enapp  received  out  of  tlie  goods  and  accounts 
01,000  beyond  said  sums,  and  that  he  has  in  his  hands  at 
least  the  sum  of  01,ooa  That  Hardy  obtained  possession  of 
the  notes  deposited  by  Barry  with  Strong  k.  Fuller,  without 
consideration  and  delivered  them  to  Enapp.    That  Hardy,  in 
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the  summer  of  1851^  transferred  the  goods  and  accounts  to  Oziel 
Rowland ;  that  he  placed  Richmond  W.  Howland  in  posses- 
sion of  the  goodsy  and  gave  him  full  management  thereof; 
that  11600  value  of  goods  from  Beloit,  which  had  not  been 
sold  on  execution  against  Barry  &  Howland,  was  also  placed 
in  the  store  and  claimed  as  part  of  the  goods  bought  by  Hardy 
of  Enapp ;  that  the  purchase  by  Oziel  Howland  from  Hardy 
was  a  pretended  one,  for  the  henefit  of  Richmond  W.  How- 
land ;  that  each  of  the  sales  are  fraudulent  and  void  as  to  the 
creditors  of  Barry  &  Howland ;  that  Enapp,  Hardy  and  Oziel 
Howland  have  property  which  ought  to  be  applied  upon  the 
judgment  and  requiring  a  disclosure  from  each  of  the  defend- 
ants of  the  matters  all^e(^. 

To  the  bill  of  complaint,  the  defendant  John  N.  Enapp  did 
not  answer.  The  remaining  defendants  answered  separately, 
that  the  complainants  did,  on  the  SOth  day  of  August,  1851, 
obtain  a  judgment  in  the  circuit  court  for  the  county  of  Ra- 
cine, against  Alfred  C.  Barry  and  Richmond  W.  Howland, 
and  avered  that  the  signature  of  Richmond  W.  Howland  to  the 
judgment  note,  was  obtained  by  fraudulent  representations 
made  by  John  A.  Eerr,  one  of  the  complainants,  and  upon 
the  express  agreement  that  the  judgment  should  not  be  en- 
forced against  him  or  his  representatives,  but  that  he  wished 
a  judgment  entered  that  he  might  make  Strong  &  Fuller  per- 
sonally responsible  for  the  amount;  that  the  plaintiffs  had  re- 
ceived large  sums  of  money  from  Enapp  upon  the  agreement, 
and  had  discharged  him  from  all  liability  by  reason  of  the 
judgment,  or  of  the  purchase  by  him  of  Barry  &  Howland,  of 
the  goods  and  accounts.  They  then  denied  the  fraud  chain- 
ed, and  also  all  the  other  averments  of  the  hill ;  and  stated 
what  was  the  true  consideration  of  the  sale  to  Enapp.  That 
heside  the  notes  which  he  gave^  he  undertook  to  pay  debts  to 
the  amount  of  ^6,785  97,  due  to  various  persons,  including 
the  111,300  due  to  Enapp. 

The  testimony  in  the  case  was  mainly  directed  to  the  issue 
made  upon  the  fraudulent  transfers  of  the  goods  to  Enapp 
and  to  Oziel  Howland,  but  as  it  is  not  passed  upon  by  the 
supreme  court,  is  omitted;  except  the  following:  The  de- 
fendants offered  in  evidence  the  judgment  roll  upon  which 
this  action  is  founded,  in  order  to  show  that  it  was  entered 
in  vacation  and  is  void.  This  roll  purported  to  be  a  judg- 
ment against  A  C  Barry  and  others^  in  favor  of  the  com- 
plainants being  the  one  on  which  this  action  was  founded. 
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and  vras  not  signed  by  the  judge  or  court  commissioner.    The 
roll  was  reject^  by  the  court 

The  court  found  the  following  facts : 

*^  I.  That  there  is  now  due  the  complainants  from  the 
defendants  Richmond  W.  Howland  and  Alfred  C.  Barry,  on 
the  judgment  mentioned  in  the  pleadings  in  this  action,  the 
sum  of  eight  hundred  and  four  dollars  and  eighty-eight  cents, 
together  with  the  interest  on  the  same  from  the  dOth  day  of 
August,  1851,  to  the  18th  day  of  April,  1859,  amounting  to 
the  sum  of  twelve  hundred  and  thirty- four  dollars  and  thirty- 
two  cents. 

^  2.  That  the  said  defendants,  Richmond  W.  Howland  and 
Alfred  C.  Barry,  as  the  firm  of  A.  C.  Barry  &  Ca,  on  the  8th 
day  of  March,  1851,  were  the  owners  of  four  promissory 
notes  given  by  one  John  N.  Knapp  to  A  C.  Barry  &  Co.,  or 
bearer,  all  bearing  date  January  22d,  1851,  and  described  as 
follows,  to  wit:  One  note  of  five  hundred  dollars,  due  in  two 
years  from  the  date,  upon  which  there  had  been  indorsed 
JS195  50 ;  and  three  notes  of  seven  hundred  and  fifty  dollars 
each,  due  in  three,  four  and  five  years  from  the  date  respect- 
ively, all  without  interest ;  and  that  the  present  worth  of  the 
said  notes,  to  wit— on  the  18th  day  of  April,  1859,  is  the  sum 
of  three  thousand  three  hundred  and  fifty-four  dollars  and 
eighty-nine  cents. 

^  3.  That  on  the  said  8th  day  of  March,  1851,  the  said 
defendants  Phineas  Hardy  and  Oziel  Howland,  at  Racine,  in 
the  State  of  Wisconsin,  had  said  notes  in  their  possession, 
and  then  and  there  wrongfully  convened  said  notes  to  their 
own  use  and  benefit,  and  then  and  there  received  to  them- 
selves the  full  amount  of  said  notes,  and  that  they  thereby 
became  and  now  are  liable  to  account  to  the  creditors  of  the 
said  A  C.  Barry  &  Co.,  for  the  full  amount  and  value  of  said 
notes,  and  that  the  said  fund  is  now  in  their  hands  and 
amounts  to  three  thousand  three  hundred  and  fifty-four  dol- 
lars and  eighty-nine  cents. 

'^4.  That  the  said  (ynnplainants,  by  virtue  of  their  pro- 
ceedings in  this  action,  have  acquired  an  equitable  lien  upon 
said  fund,  and  are  entitled  to  have  their  said  debt  satisfied 
therefrom,  and  that  the  said  complainants  are  entitled  to  judg- 
ment a^nst  all  of  the  said  defendants  for  the  amount  of 
their  said  judgment,  and  interest  amounting  to  the  sum  of 
twelve  hundred  and  thirty-four  dollars  and  twenty-two  cents, 
with  costs,  to  be  taxed  ag^stinst  the  said  defendants." 
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Upon  this  finding  judgment  was  entered  April  18, 1859, 
and  this  appeal  was  taken. 

Paine  ^  Milleti,  for  the  appellant,  made  the  following 
points: 

1.  The  judgment,  execution  and  sheriff's  return  being  all 
absolute  nullities,  the  circuit  court  had  no  jurisdiction  over 
the  subject  matter  to  make  any  decree  whatever  in  the  case 
in  favor  of  the  complainants. 

2.  The  answer  of  the  defendants,  admitting  the  judgment 
as  stated  in  the  bill,  did  not  confer  jurisdiction  upon  the 
court  Rev.  Stat,  1849,  chap.  84,  §  7 ;  Wright  vs.  Douglassy 
10th  Barb.,  99;  McDonald  vs.  Orockety  2d  McCord,  135; 
Fairly  vs.  Fairtyy  Ist  McCord,  513 ;  Bouroughs  vs.  JMcNeal^ 
2d  Dev.  &  Batt,  297 ;  Dakin  vs.  Demmingy  eth  Paige,  99 ; 
Harrington  vs.  Peopky  6th  Barb.,  610  ;  Mams  vs.  Saratoga 
^  fVasK  JR.  R  Co.y  11th  Barb.,  414;  Broadhead  vs.  McCon- 
nelly  3d  Barb.,  175;  Chalmers  vs.  Hatchy  19th  Maine,  124; 
Brinkerhoqf  vs.  Browny  4th  J.  C.  R,  671;  Adams'  Equity, 
130 ;  Jfffries  vs.  Narbiny  20th  Ala.,  387 ;  Mel  vs.  Bloor^fieldy 
6th  Texas,  263. 

Cary  ^  Pratty  for  the  respondents,  commented  in  their 
brief  upon  the  facts  of  the  case,  to  sustain  the  finding  of  the 
circuit  court ;  and  answered  the  points  made  by  the  appel- 
lants as  following : 

The  question  of  jurisdiction  urged  by  the  counsel  in  the 
court  below,  and  insisted  upon  here,  is  not  in  the  case.  The 
recovery  and  docketing  of  the  judgment,  the  issuing  and  re- 
turn of  e:tecution,  and  the  then  pr^ent  existence  and  binding 
force  and  eflScacy  of  the  judgment,  are  fully  alleged  in  the 
bill,  and  admitted  by  all  the  several  answers.  These  facts 
established  by  the  record  could  not  be  impeached  or  invali- 
dated by  evidenca  Orandiu  et  al  vs.  Le  Roy  fy  Smithy  2 
Paige,  509;  Bank  of  Utica  vs.  City  of  Uticay  4  Paige,  399 ; 
Cumming  vs.  May  or y  ^c,  11  Paige,  696  ;  Bank  qf  Utica  vs. 
.  Merserau  ef  a/.,  3  Barb.  C,  528,  574. 


By  the  Courty  Pains,  J.  This  was  a  creditors'  bill,  brought 
by  the  respondents  against  the  appellants.  There  were  the 
usual  allegations  of  the  recovery  of  a  judgment  at  law  against 
the  defendants,  Barry  &  Howland,  issuing  and  return  of  exe- 


Digitized  byCjOOQlC 


1859]  WI8C0NSy[N  REPORTS.  IS 


Wanier  94  aL  ti.  HowUnd  •t  aL 


cation,  ke.  The  answtia  admitted  the  existence  of  the  judg- 
ment  it  law  as  alleged,  and  the  issue  and  return  of  the  execu* 
tion  thereon.  But  at  the  trial  the  defendants  oflbred  evidence 
to  show  that  there  was  no  judgment  ever  rendered,  for  the  rea- 
son that  the  record  was  not  signed,  as  this  court  held  necessa- 
ry ;  5  Wis.,  138 ;  the  decision  haying,  however,  been  made  after 
the  answers  were  put  in.  This  evidence  was  rejected,  and  the 
principal  question  argued  here  by  the  appellant's  counsel,  was 
as  to  its  admissibility.  He  urged  that  the  existence  of  the 
judgment,  which  the  bill  was  filed  to  aid,  was  essential  to  the 
jurisdiction  of  the  court,  and  that  being  so,  the  answer  of  the 
defendants  admitting  the  judgment  did  not  deprive  them  of 
the  right  to  olject  to  the  jurisdiction  for  that  cause,  upon  the 
ground  that  when  the  court  has  no  jurisdiction  of  the  subject 
matter  consent  cannot  confer  it  But  we  think  the  counsel 
has  misapprehended  the  application  of  this  principle ;  and 
that  it  applies  only  where  the  court  has  no  authority  to  adju- 
dicate upon  the  subject  matter  at  all,  and  not  where  its  gene- 
ral jurisdiction  over  it  is  conceded ;  and  the  only  question  is 
whether  in  the  particular  case  such  facts  exist,  as  bring  that 
case  within  this  general  jurisdiction. 

Thus,  if  a  court  has  only  civil  jurisdiction,  and  if  it  should 
sentence  a  party  for  a  crime,  even  though  he  went  before  it 
and  consented  to  be  tried,  its  judgment  would  be  a  nullity ; 
because  the  consent  could  not  confer  the  jurisdiction.  But,  if 
the  court  had  authority  to  try  him  for  that  crime,  and  to  sen- 
tence him  if  guilty,  and  to  a  proper  indictment  he  should 
plead  guilty,  he  could  not  afterwards,  upon  that  state  of 
pleadings,  claim  the  right  to  prove  that  he  was  not  guilty. 
For  although  the  power  of  the  court  to  inflict  the  sentence 
depends  on  the  guilt  of  the  party,  y^  it  is  not  upon  the  ab- 
stract question  of  guilty  but  whether  the  guilt  has  been  made 
legally  apparent  in  the  suit ;  and,  thereft^  the  party  having 
admitted  itaoooiding  to  an  authorised  method  of  proceeding 


Digitized  by  VjOOQ IC 


14  WISCONSIN  REPORTa  [185§ 


WiBMrttaL  TB.  HowksdclAL 


in  such  suit,  he  could  not,  without  withdrawing  his  plea  of 
guilty,  object  to  the  power  of  the  court  to  render  judgment 
upon  the  ground  that  he  was  really  not  guilty.  So,  if  a  court 
has  authority  to  entertain  suits  upon  promissory  notes,  if 
such  a  suit  is  brought,  and  the  existence  of  the  note  averred, 
if  the  defendant  in  his  answer  admitted  it,  he  could  not  upon 
that  pleading  be  permitted  to  disprove  the  existence  of  the 
note. 

And,  neither  in  the  criminal  case  supposed,  would  the  offer 
to  prove  innocence,  nor  in  the  last,  the  offer  to  prove  non-exiBt- 
ence  of  the  note,  raise  any  question  as  to  the  jurisdiction  of  the 
court  For  although  in  the  one  case,  guilt,  and  in  the  other, 
the  note,  constituted  the  entire  ground  of  action,  and  was 
essential  to  authorize  a  judgment;  yet  that  goes  only  to  the 
cause  of  action,  and  not  to  the  jurisdiction  of  the  court  For 
if  the  court  has  authority  to  render  a  judgment  for  the  cause 
of  action  set  forth  in  the  complaint,  then  it  has  jurisdiction  of 
the  subject  matter  of  the  suit,  and  whether  the  cause  of  action 
exists  or  not,  is  the  very  question  it  is  to  try.  And  this, 
of  course,  should  then  be  tried  according  to  the  established 
rules  and  methods  of  proceeding.  Where  issue  is  taken  upon 
a  fact,  it  is  to  be  tried  upon  the  evidence;  where  it  is  admitted 
by  the  pleadings,  that  establishes  it  for  all  the  purposes  of  the 
suit  If  a  party,  therefore,  admits  a  cause  of  action  set  up 
against  him  in  a  suit  before  a  court  which  has  lawful  author- 
ity to  render  a  judgment  for  that  cause  of  action ;  this  is  not 
conferring  jurisdiction  by  consent  upon  the  court,  even  though 
the  cause  of  action  did  not  exist ;  but  is  simply  admitting  by 
the  pleadings  facts  which  it  would  otherwise  have  been 
necessary  to  establish  by  evidence.  The  power  of  the  court 
to  try  the  case  being  conceded,  the  parties  are  as  much  bound 
by  admissions  of  facts  in  pleading,  as  they  would  be  by  a  ver- 
dict establishing  them  upon  the  trial 

We  think  these  considerations  dispose  of  the  question  pre- 
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sented  here.  The  general  jurisdiction  of  the  circuit  courts 
in  suits  by  creditors'  bill  is  conceded.  Undoubtedly  the  exist- 
ence of  the  judgment  at  law  constitutes  the  whole  foundation 
of  the  right  of  action  in  such  a  suit  But  the  power  of  the 
court  to  entertain  the  suit  and  to  give  the  proper  relief,  if  such 
judgment  is  shown,  being  conceded,  the  question  of  its  exist- 
ence becomes  then  a  mere  question  of  fact,  relating  to  the 
cause  of  action,  and  is  to  be  determined  either  upon  the 
pleadings,  or  the  evidence,  in  the  same  manner  and  by  the 
same  rules  that  such  questions  of  fact  are  determined  in  all 
other  cases.  The  answers,  therefore,  having  admitted  the  ex- 
istence of  the  judgment,  the  defendants  could  not  introduce 
evidence  to  disprove  it  They  were  estopped  by  their  plead- 
ings. And  it  was  not  contended  that  it  could  be  done,  except 
for  the  purpose  of  disproving  jurisdiction  over  the  subject 
matter. 

But  we  think,  as  already  stated,  such  proof  would  not  raise 
that  questicm.  To  determine  that,  the  facts  stated  in  the  com- 
plaint must  be  taken  as  true.  If  they  then  present  a  case 
which  authorizes  a  judgment,  the  court  has  jurisdiclion  of 
the  subject  matter.  It  is  conceded  here  that  the  complaint 
did  present  such  a  case.  The  very  question  which  the  court 
had  the  jurisdiction  to  try  was  whether  that  cause  of  action 
really  existed;  and  the  proof  offered  tended  only  to  show  that 
it  did  not  exist,  and  not  to  show  that  the  court  had  no  juris- 
diction to  determine  it,  and  render  a  judgment  if  it  did  exist 
Disproving  a  cause  of  action  is  not  showing  that  the  court 
had  no  jurisdiction  of  the  subject  matter.  The  question, 
therefore,  of  conferring  jurisdiction  by  consent  was  not  pre- 
sented, because  there  was  no  attempt  to  submit  to  the  court 
any  question,  which  by  law  it  had  no  authority  to  deter- 
mine. 

Suppose  the  existence  of  the  judgment  had  been  denied 
by  the  answers,  and  the  court  had  tried  the  question  and 
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found  its  existenoe  and  rendered  judgment ;  could  that  jodg* 
ment  have  been  attacked  collaterally,  on  the  ground  that  there 
was  no  jurisdiction  over  the  subject  matter?  Clearly  not;  as 
little  could  it  be  done,  if  admitted  by  the  pleading.  But  it 
might  be  done  in  either  case^  if  there  was  no  jurisdiction  of 
the  subject  matter. 

We  do  not  think  the  essential  facts  constituting  the  cause 
of  action  here,  are  to  be  considered  jurisdictional  facts,  within 
the  rule  so  frequently  and  often  so  rigidly  applied  to  the  action 
of  inferior  tribunals  and  officers.  But,  even  if  they  were,  the 
same  result  must  follow.  For  even  if  the  existence  of  the 
judgment  was  a  jurisdictional  fact,  it  was  a  fact  triable  in  that 
suit  ^  And  if  triable,  it  must  be  tried  according  to  established 
rules.  If  denied,  it  must  be  proved  ;  if  admitted,  it  would 
then  have  been  legally  ascertained  for  all  the  purposes  of  the 
suit 

But  I  do  not  mean  by  this  to  say  that  the  judgment  of 
every  tribunal  as  to  its  own  jurisdiction  is  conclusive.  That 
I  have  always  denied.  If  a  court  decides  that  it  has  power 
to  try  a  case  and  render  a  judgment,  which  by  law  it  has  not, 
such  decision,  does  not  give  it  the  power.  Its  judgment  may 
be  questioned  any  where  for  want  of  jurisdiction.  But  if  a 
tribunal  is  authorized  to  act  upon  a  certain  state  of  facts,  and 
also  to  try  whether  the  facts  exist,  then  if  they  are  properly 
alleged  before  it,  and  the  parties  are  l^ally  notified  and  have 
opportunity  to  contest  them,  the  finding  of  such  a  tribunal 
upon  those  facts  would  be  the  finding  of  a  competent  tribu- 
nal, and  ought  to  be  conclusive  until  reversed  in  a  direct  pro- 
ceeding. 

I  think  there  is  a  clear  distinction  between  the  finding  of 
such  facts  and  the  decision  of  a  court,  that  as  a  matter  of  law 
it  has  jurisdiction  where  it  has  none.  Because  in  the  one 
case  it  has  authority  to  try  the  facts ;  in  the  other  it  has  no 
authority  at  all,  though  it  decides  that  it  has.    And  although 
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the  authorities  upon  this  subject  are  full  of  uncertainty,  this 
distinction  is  recognized,  and  seems  to  me  to  rest  upon  solid 
reasons.  It  is  recognized  in  Brodhead  vs.  McConnell,  3  Barb., 
187-8;  and  in  Betta  vs.  Bagley^  12  Pick.,  582-3;  also,  in 
BrUtain  vs.  Kinnardy  1  Brod  &  Bing.,  432 ;  which  is  the 
leading  case  upon  the  subject  In  that  case  the  magistrate 
had  jurisdiction  to  seize  gunpowder  in  any  boat  on  the  river 
Tiiames.  Under  that  authority  he  seized  and  condemned  a 
vessel  with  masts,  which  was  admitted  not  to  be  a  boat  with- 
in the  act.  He  was  sued  in  trespass^  but  the  court  held  his 
finding,  that  it  was  a  boat  conclusive. 

And  this  case  establishes  what  I  believe  to  be  the  true  rule, 
that  although  such  facts  have  been  treated  as  jurisdictional, 
yet  that,  strictly  speaking,  they  are  not  so.  Because,  while 
conceding  that  the  vessel  seized  was  not  a  boat  within  the  act, 
they  yet  held  that  the  magistrate  had  jurisdiction ;  because 
he  had  power  to  decide  whether  it  was  a  boat  or  not,  as  a 
part  of  the  oiSense  chained,  and  this  power  constituted  the 
jurisdiction  and  not  the  actual  fact  All  suits  and  judicial 
proceedings  are  instituted  to  try  questions  of  fact,  and  when 
they  are  instituted  with  proper  allegations  before  a  tribunal 
authorized  to  try  them,  it  is  not  sound  logic  to  say  that  the 
jurisdiction  of  this  tribunal  depends  on  the  actual  existence 
of  the  facts  alleged.  And  the  neglect  of  this  distinction, 
growing  out  of  the  great  strictness  with  which  the  proceed- 
ings of  inferior  tribunals  have  been  regarded,  has,  I  think, 
given  rise  to  much  confusion  and  inaccuracy,  and  has  led 
courts,  in  many  instances,  to  hold  facts  jurisdictional  which 
were  not  so.  The  true  rule  would  seem  to  be  in  all  cases, 
that  where  the  allegations  are  so  made  that  the  tribunal  has 
authority  to  proceed  and  try  them,  and  to  render  judgment 
according  to  its  finding,  it  has  then  jurisdiction  of  the  sub- 
ject matter.    I  have  thus  alluded  to  what  I  conceive  to  be  the 

true  rule  in  respect  to  such  so  called  jurisdictional  facts,  for 
VoLX  2 
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the  purpose  of  showing  that  even  if  the  existence  of  the 
judgment  here  had  been  such  a  fact,  it  was  still  competent 
for  the  court  below  to  have  tried  and  detennined  it  conclu- 
sively, unless  directly  reversed,  and  that  therefore  it  was  tri- 
able by  the  same  rules  that  govern  the  trial  of  all  other  ques- 
tions. 

When  looking  into  the  evidence  as  to  the  other  matters 
allied,  we  think  it  sustains  ^the  finding  of  the  court  below. 

The  judgment  is  affirmed  with  costs. 


DYE  vs.  MONTAGUE.   . 

APPEAL  FROM  CIRCUIT  COURT,  WALWORTH  COUNTT. 
Heurd  Ootober  20, 1859.]  [Decided  December  U,  1859. 

Contract  for  Land — Vendor  and  Vendee. 

Where  M.  entered  into  a  ocntraot  with  D,  to  make  a  deed  of  certain  land  within  one 
jear;  and  on  the  third  day  after  the  year  expired,  he  made  raoh  deed  and  de- 
liTered  it  to  D.;  held  that  M.  waa  not  in  deflmlt  for  not  making  the  deed  before 
that  day.  A  yendor  of  real  estate,  who  has  eoTenanted  to  oonrey  by  a  day  cer- 
tain, is  not  in  defiuilt  until  the  party  who  is  to  receiye  the  eony^yance,  being  en- 
titled thereto  has  demanded  il^  and  waited  a  reasonable  time. 

This  action  was  brought  by  Enoch  P.  Dye  against  Obed 
Montague,  to  recover  damages  for  the  breach  of  a  written 
contract  for  the  conveyance  of  land  from  Montague  to  Dye. 
The  contract  acknowledged  the  receipt  of  the  consideration  of 
|[400y  for  which  Montague  bound  himself  to  make  a  deed 
free  and  clear  of  all  incumbrances,  in  one  year  from  the  date, 
of  40  acres  of  land  in  the  state  of  Iowa ;  and  bound  himself 
under  a  pwalty  of  $400  if  he  failed  to  make  the  deed.  The 
complaint  averred  a  breach,  and  demanded  the  j8400,  &c 
The  answer  alleged  that  he  had  made  a  good  and  sufficient 
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deed  and  deUvered  it ;  and  that  Dye  had  since  the  making 
the  deed  offered  to  sell  the  land,  and  exercised  acts  of  owner- 
ship over  it 

On  the  trial  of  the  cause,  Dye  was  examined  as  a  witness^ 
and  testified : 

That  on  the  SOth  day  of  August,  A.  D.,  1858,  a  gentleman 
rode  up  to  the  plaintiff's  house  and  said  to  plaintiff  that  he 
had  brought  those  deeds  to  him  that  Montague  and  another 
man  were  to  deliver  to  him  on  certain  contracts — the  witnem 
replied  that  be  should  not  take  them  unless-  he  was  obliged 
to  by  the  contracts,  and  he  believed  he  was  not  He  then 
threw  down  the  deeds  upon  the  floor  and  turned  and  went 
away.  He  did  not  take  the  deeds  into  his  handa  He  does 
not  know  who  picked  up  the  deeds  from  the  floor.  Did  have 
deeds  in  his  hands  the  next  day.  Witness  and  soti  went  to 
Whitewater  next  day,  and  took  the  deeds  along  to  compare 
them  with  the  contract  Cannot  tell  where  the  deeds  have 
been  kept  all  the  time.  The  deeds  were  laid  away  by  some 
of  my  family.  At  the  time  the  deeds  were  tendered  him, 
thought  the  time  in  which  they  were  to  be  delivered  had  ex- 
pired^  was  not  sure,  but  thought  so.  Did  examine  and  com- 
pare  the  deeds  the  next  day,  with  the  contracts  which  were 
m  the  hands  of  Mr.  Murphy  of  Whitewater. 

After  he  had  examined  the  contracts  in  Whitewater  the 
next  day,  and  compared  them  with  the  deeds,  he  called  upon 
the  defendant  in  presence  of  witnesses,  and  demanded  the 
money  on  the  contract.  He  told  the  defendant  that  he  bad 
failed  to  fulfill  his  eontcact,  and  that  the  plaintiff  demanded 
the  money  on  it  Never  have  demanded  deed  of  the  defen- 
dent,  and  never  have  returned  or  offered  to  return  the  deed 
to  the  defendant,  after  it  was  left  at  witness*  house  on  the  30th 
day  of  August,  1858. 

The  defendant  then  moved  the  circuit  judge  that  the  plain- 
tiff be  nonsuited.  Whereupon  the  judge  did  order  and  de- 
cide that  the  plaintiff  should  become  nonsuited,  to  which 
order  and  decision  of  the  judge  the  plaintiff  excepted. 

And  the  judgment  of  nonsuit  being  entered,  Dye  appealed 
to  this  court 

J.  M.  Binghctm  and  N  Rollins,  for  appellant 

N.  &  Murphy,  for  the  respondent 


Bjf  the  Court,  Cols  J.    We  see  no  good  reason  for  setting 
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.  aside  the  nonsuit  in  this  case.  The  action  was  brought  upon 
a  land  contract  The  respondent^  in  consideration  of  four 
hundred  dollars  to  him  paid,  agreed  to  execute  and  deliver 
to  the  appellant,  within  one  year  from  the  date  of  the  instru- 
ment, a  deed  of  certain  real  estate.  On  the  third  day  after  the 
expiration  of  the  year,  he  made,  and  caused  to  be  tendered  to 
the  appellant  the  deed,  who  refused  to  accept  it,  saying  that 
he  would  not  take  it  unless  he  was  obliged  to  by  the  con- 
tract. It  does  not  appear  that  any  objection  was  made  to  the 
deed,  and  it  was  probably  refused  because  it  was  not  tender- 
ed within  the  year.  The  deed  was  thrown  upon  the  floor 
of  the  appellant's  house,  and  it  appeared  that  he  afterwards 
had  it  in  his  possession.  But  he  doubtless  did  not  intend  re- 
ceiving the  conveyance,  if  the  respondent  was  in  default,  for 
he  seasonably  demanded  the  four  hundred  dollars  which  he 
had  paid  upon  the  contract,  and  upon  its  being  refused, 
brought  his  action  to  recover  it  These  facts  appearing  on 
the  trial,  the  circuit  court  granted  a  nonsuit  on  the  motion  of 
the  respondent 

We  do  not  discover  any  peculiar  stipulations  in  this  con- 
tract, which  takes  it  out  of  the  rules  applicable  to  such  agree- 
ments ;  and  the  following  authorities  show  that  a  vendor  of 
real  estate,  who  has  covenanted  to  convey  by  a  day  certain, 
is  not  in  default  until  the  party  who  is  to  receive  the  con- 
veyance, being  entitled  thereto,  has  demanded  it,  and  waited 
a  reasonable  time  to  have  the  same  drawn  and  executed. 
Fuller  vs.  Hubbard  et  eiL^S  Cow.,  1;  Hackett  vs.  Huson  et 
alf  3  Wend.,  249 ;  Connelly  et  al  vs.  Pierce^  7  id,  129. 

Judgment  of  the  circuit  court  is  affirmed  with  costs. 
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ADMINISTRATORS  OF  JENNINGS  vs.  CHANDLER 

APPEAI.  PBOM  CIBCUIT   COURT,  MILWAUKEE  COUNTY. 
Heard  Ootobor  19, 1859.]  [DeddMl  DMtmber  U,  1869. 

^dndnUirataTj  fyc — Partners/dp. 

Where  a  rarriring  partner  has  mixed  Uie  goods  of  the  firm  with  hie  own,  lold  them 
together  and  kept  no  separate  aooonnt  of  the  sales,  and  used  the  prooeeds  for 
the  support  of  himself  and  familyi  such  eondnct  is  an  abuse  of  his  trust ;  and 
the  court  will  grant  an  i^jnnotlon  against  him,  appoint  a  reoeirer  of  the  assets 
of  the  partnership,  and  direct  an  account 

If  the  sorrlTor  desires  to  retain  possession  of  the  partnership  property,  and  continue 
the  business,  he  may  do  so  upon  giring  security  to  account  for  the  assets  of  the 
^^rukf  ftpply  the  proceeds  to  the  payment  of  the  Arm  debts,  and  pay  orer  the  sur- 
plus to  the  representatiyes  of  the  deceased  partner. 

An  administrator  is  entitled  to  inquire  into  the  condition  of  a  copartnership  between 
the  deceased  and  another,  eren  though  the  firm  is  declared  insolvent,  in  order  to 
reduce  the  indebtedness  as  much  as  possible^  and  for  that  purpose  may  ni*fau<«^ 
an  action  against  the  surriTor. 

This  was  an  action  brought  by  the  administrators  of  Rufus 
P.  Jennings  against  Samuel  Chandler,  to  compel  an  account 
of  the  partnership  existing  between  Jennings  and  Chandler 
in  Jenning's  lifetime,  in  the  dry  goods  business.  The  com- 
plaint averred  that  at  the  death  of  Chandler  the  stock  of  dry 
goods,  &C.,  amounted  to  016,000  or  020,000,  and  other  prop- 
erty to  from  010,000  to  020,000.  That  since  the  decease 
Chandler  had  continued  to  occupy  the  store  and  carried  on 
business  in  his  own  name,  by  buying  goods  and  mixing  them 
up  with  the  goods  of  Chandler  and  Jennings ;  selling  the 
goods  of  the  late  firm  indiscriminately  with  his  own,  mixing 
the  proceeds,  without  keeping  a  separate  account  of  eac£ 
That  Chandler  had  pretended  to  take  an  inventory  of  the 
goods  on  hand,  at  New  York  prices,  and  they  amounted  to 
014,934  45,  and  that  he  had  charged  himself  with  them  at  that 
price,  and  so  claimed  them  as  his  own.  That  Chandler  had 
been  collecting  the  debts  due  the  firm  to  the  amount  of  05,000 
or  more,  and  had  not  applied  the  money  received  to  the  pay- 
ment of  the  debts  of  the  firm,  and  which  amounted  (o  about 
$10,000 ;  but  he  had  used  it  to  purchase  new  goods  on  his 
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own  accouut,  and  about  his  individual  business.  That 
Chandler  denied  the  right  of  the  administrators  to  meddle 
with  the  property,  as  the  firm  was  insolvent ;  but  the  com- 
plaint averred  that  this  pretense  was  not  true,  but  the  property 
of  the  firm  was  of  the  value  of  at  least  $7,000  more  than  the 
debts  owing  by  it ;  and  on  a  fair  settlement  thereof  there 
would  be  at  least  2^4,500  coming  to  them  as  part  of  the  estate 
of  their  decedent  That  he  refused  to  allow  them  to  examine 
the  books  and  papers  relative  to  the  estate,  and  asked  for  a 
receiver  and  injunction. 

This  complaint,  accompanied  by  the  affidavit  of  Stevens, 
one  of  the  administrators,  containing  nearly  the  same  state- 
ments, was  presented  to  the  circuit  judge  of  Milwaukee  coun- 
ty, who  made  an  order  that  Chandler  shew  cause  at  the  end 
of  four  days  why  the  injunction  should  not  issue  and  the 
receiver  be  appointed. 

The  defendant  showed  cause  by  his  answer  and  several 
affidavits  of  his  clerks  and  others,  supporting  the  answer. 
The  answer  admitted  the  partnership  and  put  in  the  articles 
of  copartnership,  and  the  death  of  Jennings;  that  the  goods 
inventoried  at  jtl4,934  45,  and  other  property  at  j!lO,630  66, 
but  claimed  that  the  items  of  bills  receivable  and  book  ac- 
count, amounting  to  06,150  49,  were  not  of  over  70  cents  on 
the  dollar  in  value.  It  admitted  the  occupancy  of  the  store, 
but  for  the  purpose  of  settling  up  the  partnership  affairs.  It 
claimed  that  at  the  time  of  Jenning's  death  the  firm  was  in- 
debted $31,000,  and  the  assets  were  not  sufficient  to  pay  the 
amount*  and  that  he  had  purchased  the  new  goods  to  enable 
himself  to  meet  these  claims,  after  he  had  taken  the  inventory, 
&C.,  and  charged  himself  with  the  amount  That  the  part- 
nership was  insolvent  It  denied  the  use  of  the  moneys,  &c.^ 
received  about  his  individual  business,  beyond  the  ordinary 
and  necessary  expenses  and  support  of  himself  and  family,  but 
insisted  that  he  had  conducted  the  business  for  the  best  inter- 
est of  the  firm,  and  that  the  appointment  of  the  receiver  would 
render  the  firm  hopelessly  insolvent 

Upon  this  answer  coming  in  the  circuit  judge  made  the  fol- 
lowing order: 

It  is  ordered  by  the  court  that  the  defendant  may  retain 
possession  of  the  partnership  property  and  effects  mentioned 
in  the  complaint,  on  his  giving  good  security  to  be  approved 
by  the  court,  in  the  form  of  a  bond  to  the  plaintiffs  in  the  pe- 
nal sum  of  ten  thousand  dollars,  to  be  executed  by  the  defend* 
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ant  and  one  or  more  sureties,  conditioned  that  said  defendant 
shall  well  and  truly  account  for  the  property  and  assets  of  the 
firm  of  Chandler  &  Jennings  which  came  to  his  hands  as  sur- 
viving partner,  and  dispose  of  them  according  to  law,  and  ap- 
ply the  proceeds,  first,  to  the  payment  of  the  debts  owing  by 
said  firm,  and  pay  to  said  plaintifis  the  surplus  moneys  and 
funds  remaining  after  the  payment  of  the  debts  of  said  firm, 
or  such  proportion  of  said  surplus  funds  as  said  plaintifEs  may 
be  entitled  to,  and  in  case  such  bond  shall  be  executed  and 
and  filed  in  this  action  within  five  days  after  the  service  of  a 
copy  of  this  order  on  said  defendant,  then  said  motion  for 
an  injunction  and  receiver  will  be  denied,  otherwise  it  will 
be  granted. 

And  it  is  further  ordered  by  the  court,  that  it  be  referred  to 
Robert  N.  Austin,  one  of  the  commissioners  of  this  court,  to 
take  an  account  oi  the  property  and  effects  of  the  late  firm  of 
Chandler  &  Jennings,  and  that  he  state — 1.  The  property  be- 
longing to  said  firm  at  the  time  of  the  decease  of  said  Jennings, 
and  the  value  thereof,  both  at  cost  and  retail  prices.  2.  The 
amount  of  debts  owing  by  said  firm,  and  to  whom,  at  the 
time  of  the  decease  of  said  Jennings.  3.  The  amount  of 
property  of  said  late  firm  now  in  the  hands  of  said  Chandler. 
4.  The  debts  paid  by  said  Chandler  since  the  death  of  said 
Jenninga 

And  it  is  further  ordered  that  the  parties  to  this  action  and 
any  other  persons,  may  be  examined  as  witnesses  in  this  ac- 
tion before  said  commissioner. 

And  it  is  further  ordered  that  the  plaintifis  shall  at  all  times 
have  access  to  the  books  of  said  late  firm  of  Chandler  &  Jen- 
nings, and  may  have  the  right  to  take  copies  thereof,  and  that 
the  defendant  permit  said  plaintiff  so  to  do. 

From  this  order  the  defendant  appealed  to  this  court 

BiUler^  Buttrkk  fy  Cottrell^  for  the  appellant 
L  The  original  order  served  on  the  defendant,  was  to  show 
cause  ^  why  an  injunction  should  not  issue  and  a  receiver  be 
appointed  pursuant  to  the  prayer  of  the  plaintilSs'  in  their  bill 
of  complaint^'  The  order  appealed  from,  however,  authorizes 
the  court  commissioner  to  take  an  account  as  fully  as  though 
a  decree  had  been  rendered  upon  a  final  hearing  of  the  case. 
The  court  erred  in  making  such  order. 
.  2.  The  plaintiffs  were  not  entitled  to  the  order  for  an  in- 
junction and  a  receiver  upon  any  conditions  upon  the  case 
submitted  in  the  pleadings  and  affidavits.    The  same  princi- 
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pie  applies  under  the  code  that  applied  under  the  old  chance- 
ry practice,  that  where  the  answer  denies  the  whole  equity  of 
the  billy  an  injunction  will  be  denied. 

The  plaintiffs  allege,  on  information  and  beliefs  that  on  a 
fair  settlement  of  the  business  of  the  firm,  there  will  be  com- 
ing out  of  the  assets  a  surplus  to  the  estate  of  the  deceased 
If  this  be  true,  then  the  administrators  of  Jennings  have  no 
right  in  court  They  cannot,  under  any  circumstances, 
have  any  interest  in  any  of  the  assets  of  the  firm,  because  they 
have  no  interest  except  in  the  surplus  after  the  partnership 
debts  are  paid,  the  estate  of  Jennings  being  bankrupt. 

Courts  of  equity  however  will  not  appoint  a  receiver  of  the 
partnership  assets,  on  the  application  of  one  partner,  against 
his  co-partner,  except  in  cases  of  the  grossest  abuse  and  the 
strongest  misconduct  on  the  part  of  the  managing  partner. 
The  surviving  partner  has  the  exclusive  right  to  the  books, 
choses  in  action,  and  assets  of  the  partnership,  for  the  purpose 
of  winding  up  the  partnership  affairs. 

The  answer  shows  that  the  defendant  has  made  extraordi- 
nary efforts  to  pay  off  the  partnership  debta  The  goods  pur- 
chased by  him  were  purchased  for  the  benefit  of  the  firm ; 
the  moneys  derived  therefrom  were  applied  to  the  payment  of 
its  debts ;  and  the  defendant  positively  denies  that  he  has 
diverted  any  of  the  partnership  assets  to  his  individual  use. 

Doumer  if  La  Due^  for  the  respondents. 

Chandler  has  kept  no  separate  account  of  the  sales  of  the 
goods  of  thefimij  and  cannot  tell  how  much  money  he  has 
received  for  those  goods,  or  whether  he  sold  them  at  a 
profit  or  loss.  The  business  of  the  firm  and  the  proceeds  of 
the  goods  of  the  firm,  are  completely  mixed  with  his  individ- 
ual business ;  and  out  of  this  business  of  the  firm  and  his 
individual  business,  all  mixed  up  together,  he  is  paying  debts, 
and  supporting  himself  onrf  family j  and  clerks,  and  without 
keeping  any  account  of  how  much  money  he  appropriates  to 
himself  for  the  ordinary  and  necessary  expenses  of  himself 
and  family.  Whether  these  ordinary  and  necessary  expenses 
are  five  thousand  dollars  a  year  or  less,  we  are  not  informed. 
A  mere  statement  of  the  case  shows  ^o^^  abuse  of  his  author- 
ity and  rights  as  surviving  partner,  and  such  abuse  as  war- 
rants the  appointment  of  a  receiver.  According  to  Chandler's 
own  statement,  it  is  utterly  impossible  to  ascertain  the  amount 
of  money  he  has  received  for  the  goods  of  the  firm  sold  by 


him  as  surviving  partner. 
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By  the  Courts  Cols,  J.  We  have  come  to  the  conclusion 
to  affinn  the  order  of  the  circuit  court  in  this  case.  And  we 
do  so  upon  the  ground,  that  the  appellant  does  not  deny  in 
his  answer,  all  the  allegations  of  improper  management  of 
the  partnership  a&irs,  made  in  the  complaint,  with  such  full- 
ness and  particularity  as  show  that  there  is  no  equity  in  the 
complaint  Indeed,  there  are  circumstances  and  facts  admit- 
ted in  his  answer,  which  go  to  show  that  there  is  danger  of 
an  abuse  or  misapplication  of  the  partnership  assets.  We  re- 
fer to  the  admission  in  the  answer,  that  since  the  death  of 
Jennings,  he  has  purchased  goods  on  his  own  account,  and 
caused  them  to  be  placed  in  the  store  and  sold  in  connection 
with  the  goods  of  the  firm  ;  and  it^does  not  appear  that  any 
separate  accounts  are  kept  of  the  sales  of  his  own  property, 
and  the  property  of  the  firm.  In  this  confusion  and  mixing 
up  of  the  affairs  of  the  partnership,  and  of  his  own  personal 
matters,  we  cannot  see  how  a  proper  settlement  of  the  part- 
nership business  can  ever  be  arrived  at,  between  him  and  the 
administrators.  It  will  be  impossible  to  determine  what  ex- 
penses and  what  profits  are  justly  chai^eable  to  the  partner- 
ship, and  what  not  Although  the  appellant,  as  surviving 
partner,  has  the  exclusive  right  to  the  books,  choses  in  action 
and  assets  of  the  partnership,  for  the  purpose  of  closing  up 
the  affairs  of  the  firm,  he  is  not  authorized  either  by  general 
principles  of  law,  or  any  stipulation  in  the  articles  of  copart- 
nership, to  replenish  the  stock  and  continue  the  business  in 
the  confused  manner  he  has  done.  Again,  he  says  in  his 
answer  that  no  part  of  such  proceeds  of  the  business  has  been 
applied  to  his  personal  and  individual  liabilities,  beyond  the 
ordinary  and  necessary  expenses  of  supporting  himself  and 
family.  But  certainly  the  partnership  ought  not  to  be  charg* 
ed  with  the  support  of  him  and  his  family.  This  is  obvious. 
Some  stress  is  laid  upon  the  fkci  that  the  appellant  denies, 
that  upon  a  fair  settlement  of  all  the  business  of  the  firm  and 
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the  paymwt  of  the  debts  owing  by  it,  that  there  will  not  be 
coming  out  of  the  assets  of  the  fimiy  to  the  administrators  ot 
the  estate,  any  sum  whatever. 

Admit  that  the  partnership  will  prove  to  be  insolvent  on 
final  settlement,  yet  it  is  manifest  that  the  administrators  have 
a  direct  interest  in  reducing  the  liabilities  of  the  partnership 
as  much  as  possible,  since  the  estate  they  represent  may  be 
holden  for  any  such  liability,  after  the  partnership  means  are 
exhausted  If  the  appellant  wishes  to  retain  possession  of 
the  partnership  property  and  continue  the  business,  he  can  do 
so  by  giving  the  security  required  in  the  order.  Under  the 
circumstances  we  do  not  think  this  an  unreasonable  or  oner- 
ous condition.  See  Hartz  vs.  Schroder ^  8  Ves.,  817 ;  Burden 
V9.  Burden,  1  Yes.  &  B.,  170;  Franklin  et  aL  vs.  Robinson^ 
1  J.  C.  R,  157 ;  Braclfardvs.  Kimberly  et  oLy  S  id.,  431. 

The  order  of  the  circuit  court  is  therefore  affirmed. 


POWER  vs.  CATLIN  et  aL 

APPBAL  VaOM  CIBCUIT   COUBT,  MILWAUKXS   COUNTT. 
Beard  NoTember  9, 1850.]  [Decided  December  14, 1850. 

Equity — Mortgages — Rqpeal  qf  Statute. 

AfUr  the  Mt  allowing  a  noa-reeideat  to  oome  in,  hj  petitioo,  and  defend  in  a  ehan- 
oery  oaee,  and  that  the  petition  ahoold  operate  to  aet  aside  a  sale  of  mortgaged 
premises,  had  been  repealed,  the  rights  of  the  defendant  to  set  aside  the  sale  are 
•ztlngnished  bj  the  repeal;  and  the  defendant  oan  onlypnrsoe  his  remedy 
•gainst  the  proceeds  of  the  sale.  ^ 

It  if  competent  for  the  legidatore  to  repeal  an  act  which  has  oonferred  a  right  ona 
party  to  hare  a  decree  of  a  coort  opened  and  reheard. 

The  cases  of  Beny  et.  NeUon,  4  Wis.,  875,  and  of  Bwry  et.  Doty,  6  Wis.,  605,  ex* 
amined  and  ezplidBcd« 
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This  case  comes  to  this  court  upon  an  order  made  by 
the  judge  of  the  circuit  coiut  of  Milwaukee  county,  denying 
the  petition  of  the  appellants,  David  W.  Catlin,  Lorenzo  Snow, 
andR  Porter,  to  set  aside  the  decree  of  confirmation  of  a  sale 
entered  in  that  court  The  respondent,  David  G.  Power,  filed  his 
bill  in  the  circuit  court  of  Milwaukee  county,  under  the  old 
practice  for  the  foreclosure  of  a  mortgage,  making  the  appel- 
lants parties  by  publication  under  §  18,  of  chapter  84,  of  the 
old  statutes.  After  publication  an  order  was  entered  taking 
the  bill  as  confessed  by  the  appellants,  and  on  the  thirty-first 
day  of  May,  1855,  the  usual  decree  of  foreclosure  was  enter- 
ed under  which  the  property  was  sold  to  Lemuel  W.  Weeks. 
On  the  15th  day  of  May,  1858,  the  appellants  filed  their  peti- 
tion to  set  aside  this  sale,  on  the  ground  that  they  were  non- 
residents, and  that  they  had  not  received  notice  of  the  decree, 
and  bad  a  good  defense ;  and  an  interest  as  creditors  of  the 
defendant  and  mortgagor,  Alanson  Sweet  The  order  per- 
mitted them  to  appear  and  answer  the  bill  of  complaint;  but 
that  the  sale  heretofore  made  in  the  cause,  be  in  nowise  af- 
fected by  the  order,  but  stand  confirmed.  From  so  much  as 
orders  the  sale  to  stand,  this  appeal  is  taken. 


E.  Mariner,  for  the  appellant 
Wif\field  Smith,  for  the  respondent 


By  the  Court,  Cole,  J.  It  appears  to  us  that  chapter  101, 
Session  Laws,  1856,  is  decisive  of  the  question  raised  upon 
this  appeal  Section  36,  chapter  84,  R.  S.,  1850,  provided, 
that  in  case  an  absent  defendant,  against  whom  a  decree 
should  be  made  within  six  months  after  notice  was  given 
him  of  such  a  decree,  or  within  three  years  afler  the  de- 
cree had  been  made,  in  case  no  notice  had  been  given, 
should  petition  the  court  touching  the  matter  of  such  de- 
cree, he  might  be  permitted  to  appear  and  make  a  defense 
to  the  bill  filed,  on  complying  with  such  reasonable  terms 
as  the  court  might  impose.  And  in  the  case  of  Beny  ve. 
Nelson,  4  Wis.,  375,  this  court  held  that  this  provision  of  the 
statute  applied  as  well  to  foreclosure  suits  as  other  suits  in 
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chancery;  and  that  the  effect  of  letting  in  the  non-resident  de- 
fendent  to  answer,  was  to  set  aside  all  proceedings  as  to  him, 
subsequent  to  the  entering  his  default,  including  the  sale. 
At  the  next  session  after  the  opinion  in  the  case  of  Berry  vs. 
Nelson,  was  given,  the  I^islature  passed  the  law  of  1856, 
which  provides  that  sectiion  36,  chap.  84,  should  not  be  so  con- 
strued as  in  any  way  to  affect  the  validity  of  any  sale  made 
pursuant  to  any  decree  of  the  court,  before  the  filing  of  the 
petition  of  such  absent  defendant. 

The  consequences  of  setting  aside  sales  made  under  decrees 
of  courts  of  equity,  were  at  once  perceived  to  be  very  serious, 
and  no  person  was  safe  in  buying  property  in  a  cause  where 
there  was  a  non-resident  defendant,  who  could  come  in  un- 
der this  enactment  in  the  R.  S«  So  the  legislature  very  wise- 
ly and  properly  interfered,  and  provided  that  when  the  non- 
resident was  let  in  to  answer  pursuant  to  the  statute,  the  va- 
lidity of  the  sale  should  not  in  any  wise  be  affected  by  the 
proceeding,  and  the  party  should  pursue  his  remedy  only 
against  the  proceeds  of  the  sala  Such  is  the  evident  intent 
and  object  of  the  legislature  in  enacting  the  amendatory  act 
We,  therefore,  think  the  circuit  court  properly  refused  to  set 
aside  the  sale  which  had  been  made  on  the  foreclosure  decree 
in  the  present  case. 

It  is  contended,  however,  by  the  counsel  for  the  appellant, 
that  the  law  of  1856  could  not  apply  to  a  case  which  had 
gone  to  a  decree  before  the  law  took  effect  The  decree  of 
foreclosure  was  rendered  in  May,  1855 ;  the  sale  of  the  mort- 
gaged property  was  had  in  July  of  the  same  year,  and  the 
sale  was  confirmed  in  September  following.  There  is  cer- 
tainly nothing  in  the  language  of  the  law  of  1856  which  au- 
thorizes the  conclusion  that  the  legislature  did  not  intend  it 
should  apply  to  a  case  like  the  one  at  bar;  and  we  think  it 
was  competent  for  the  legislature  to  make  it  so  apply,  if  they 
saw  fit  to  do  so.    It  is  assumed  by  the  counsel  for  the  appel- 
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lant  that  this  court  decided  otherwise  in  the  case  of  Berry  vs. 
Doty  et  oL,  5  Wis.,  605;  but  this  is  a  mistake.  The  court 
held  that  the  rights  of  the  appellant  in  that  case  had  been 
fixed,  as  they  were  defined  under  the  Revised  Statutes,  by  the 
filing  of  his  petition,  and  in  all  other  respects  complying  with 
the  requirements  of  the  thirty-sixth  section,  and  that  those 
rights  were  determined  by  the  consideration  and  judgment  of 
the  court  at  a  former  term,  and  before  the  amendatory  act 
was  passed ;  and,  therefore,  that  the  law  could  not  operate  to 
impair  or  defeat  rights  which  had  become  judicially  establish- 
ed. But  this  case  is  clearly  distinguishable  from  that  of  Ber- 
ry vs.  Doty  et  al  Here  no  petition  was  filed,  or  application 
made  to  the  court  until  more  than  two  years  after  the  law  of 
1856  went  into  operation.  No  rights  have  become  fixed  by 
an  adjudication  and  judgment  of  the  court  It  was  only  by 
virtue  of  the  thirty-sixth  section  that  the  non-resident  defen- 
dent  could  come  in  and  have  the  sale  set  aside.  And  this 
right  being  now  taken  away,  he  must  pursue  his  other  rem- 
edies under  the  statute. 

The  order  of  the  circuit  court  refusing  to  set  aside  the  sale 
is,  therefore,  affirmed 
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PIERCE  vs.  JUNG. 

APPSAL  FROBC  CIBCUIT   COURT,   MILWAUKES   COUNTr. 
QMid  Joly  IZ,  I860.]  [Dtdded  DoDambflr  li,  1859. 

Contract — Debt — Damages. 

An  action  of  debt  for  the  payment  of  a  Btipalated  amount,  can  be  maintained  for  the 
breaeh  of  an  agreement,  whleh  proridai  that  "If  elflier  pavfyaliaU  reftiee  te  per- 
form this  agreement,  the  party  lo  refniing  shall  for&lt  and  pay  to  the  other  par- 
ty the  sum  of  $1000,  as  stipulated  damages;"  if  it  shall  also  appear  ft-om  the 
case,  that  independently  of  the  agreement,  the  damages  would  be  wholly  nnoer- 
taim  and  incapable  of  being  ascertained  except  by  eo^jeotOTe. 

This  case  comes  before  the  court  on  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  Milwaukee  county.  The  plain- 
tiff, John  D.  Pierce,  filed  his  declaration  nnder  the  old  prac- 
tice in  debt,  upon  a  contract,  the  substance  of  which  is  stated 
in  the  opinion  of  the  court  The  defendant,  Adelbert  Jung, 
demurred,  ^  That  the  undertaking  or  agreement  in  said  de- 
claration mentioned,  so  far  as  the  same  is  for  the  payment  of 
money,  is  collateral,  and  debt  does  not  lie.  The  amount  stip- 
ulated to  be  paid  by  said  agreement,  is  in  terms  a  penalty, 
and  is  not  liquidated  damages,  and  no  action  lies  thereon  un- 
less actual  damage  is  alleged.'' 

The  court  overruled  the  demurrer,  and  the  defendant  plead- 
ed nil  debit,  and  on  the  trial  the  plaintiff  read  the  agreement 
and  proved  a  breach  by  the  defendant,  and  rested  his  case. 
The  defendant  then  offered  to  prove  that  the  goods  mention- 
ed in  the  agreement  were  not  worth  the  price  agreed  to  bo 
paid  to  the  plaintiff,  and  that  the  plaintiff  had  suffered  no  ac- 
tual damages  by  reason  of  the  non-performance  of  the  con- 
tract on  the  part  of  the  defendent,  to  which  the  plaintiff,  by 
his  counsel,  objected,  for  the  reason  that  the  damages  were 
liquidated  by  the  contract ;  and  the  circuit  judge  declared  his 
opinion  that  the  damages  were  liquidated  by  the  contract, 
and  rejected  the  testimony  as  inadmissable,  to  which  opinion 
the  defendant  excepted.  And  afterwards,  the  parties  having 
severally  rested  the  case,  the  circuit  judge  among  other  things, 
charged  the  jury  that  if  they  found  for  the  plaintiff,  their  ver- 
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diet  should  be  the  amount  of  damages  mentioned  in  the  con- 
tract, with  interest  from  the  date  of  the  breach  of  the  contract 
The  judgment  was  rendered  for  the  plaintiff  and  the  defen- 
dent  appealed  to  this  court  both  on  the  overruling  the  demur- 
er, and  the  instruction  to  the  jury; 

E.  Mariner  J  for  the  appellant 

Butler,  Buiirick,  4*  Cottrell^  for  the  respondent 


By  the  Couri,  Faini,  X  This  was  an  action  brought  by 
the  respondent  against  the  appellaoc,  for  a  sum  claimed  as 
stipulated  damages,  for  failure  to  perform  an  agreement  for 
the  sale  of  a  stock  of  goods,  by  the  appellant  to  the  respon- 
dent. By  the  agreement  an  inventory  was  to  be  taken,  the 
vendee  was  to  pay  one-fourth  of  the  amount  down,  and  to 
execute  and  deliver  to  the  vendor,  three  notes,  secured  by  a 
chattel  mortgage  on  the  goods,  one  to  be  for  J21800,  the  sec- 
ond for  $\^QQj  and  the  third  for  the  balanca  The  agree- 
ment also  contained  th^  following  provision :  ^  And  it  is  ex- 
pressly agreed  that  if  either  party  shall  refuse  to  p^form  this 
agreement,  the  party  so  refusing,  shaU forfeit  and  pay  to  the 
other  party,  the  sum  qfone  thousand  dollars,  as  stipulated 
damages. 

On  the  trial  the  defendant  offered  to  prove  that  the  goods 
were  worth  less  than  the  plaintiff  had  agreed  to  give  for 
them,  and  that  he  had  suffered  no  actual  damage.  But  on 
objection,  the  evidence  was  rejected,  on  the  ground  that  the 
agreement  had  provided  for  the  amount  of  damages  in  case 
of  a  failure  to  perform  by  either  party.  The  only  material 
question  presenled  on  the  appeal,  is  whether  this  ruling  was 
correct 

The  dedsioBs  on  this  sulyect  are  somewhat  conflicting. 
On  the  one  hand,  they  lean  towards  treating  such  provisions 
as  in  the  nature  of  penalties,  and  to  do  so,  have  sometimes 
disr^arded  the  po^ve  aiMl  explia  language  of  the  parties 
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On  the  other,  they  go  for  upholding  contracts  as  made,  treat- 
ing the  parties  as  equally  competent  to  provide  for  the  amount 
of  damages  to  be  paid,  in  case  of  failure  to  perform,  as  to  de- 
termine any  other  matter  contained  in  them.  The  case  oi  ^si- 
ley  vs.  Weldon,  2  Bos.  &  PuL,  346 ;  and  Kemble  vs.  Farren,  6 
Bing.,  141, are  strong  illustrations  of  the  first  class;  and  in 
Orisdee  vs.  Bolioriy  3  Car.  &  Payne,  240,  the  opposite  doc- 
trine is  very  clearly  stated.  But  even  the  first  class  of  cases 
concede  the  power  of  the  parties  to  liquidate  the  damages 
by  their  agreement  in  case  of  a  non-performance.  And  they 
profess  also  to  go  upon  the  intention  of  the  parties.  And  per- 
haps the  only  real  difference  between  the  two,  is  that  the 
former  take  greater  liberties  than  the  latter  with  the  words  of 
the  parties,  in  determining  what  the  intention  is.  They  pay 
more  attention  to  the  whole  nature  and- object  of  the  agree- 
ment, than  to  the  precise  words,  in  determining  whether  the 
intent  was  to  create  a  penalty,  or  provide  for  liquidated  dam- 
ages. 

Thus,  in  Kemble  vs.  Farren,  the  agreement  contained  some 
provisions,  upon  the  breach  of  which,  the  damages  would 
have  been  wholly  uncertain,  and  incapable  of  any  definite 
ascertainment.  But  it  also  had  others  of  a  comparatively  un- 
important character,  one  of  which  was  that  the  plaintilSf 
should  pay  the  defendant  £3  6s.  8d.,  every  night  the  theatre 
was  open.  And  there  was  a  clause  that  upon  the  failure  of 
either  party  to  fulfil  his  agreement,  or  any  part  tAereqf,he 
should  pay  to  the  other  J61000,  which  was  expressly  declared 
to  be  ^liquidated  damages,  and  not  a  penalty,  or  in  the  nature 
thereof  Yet,  notwithstanding  this  language,  which  the 
court  admitted  to  be  as  explicit  as  language  could  be;  they 
held  it  to  be  a  penalty,  because,  by  the  very  terms  of  the 
agreement,  it  applied  as  well  to  a  breach  of  the  most  unimpor- 
tant provisions,  where  the  actual  damages  was  clearly  ascer- 
tainable, as  to  those  of  a  different  character     As,  for  in- 
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Stance,  if  the  plaintiff  had  fiuled  to  pay  the  £S  6&  8d«,  on  any 
one  night,  he  would,  by  the  agreement,  have  forfeited  the  one 
thousand  pounds ;  from  which  the  court  held  that,  notwith- 
standing the  positive  language  to  the  contrary,  the  intention 
was  to  provide  for  a  penalty.  But  this  case,  and  all  those  of 
a  similar  character  lay  great  stress  upon  the  point,  whether 
upon  a  breach  of  the  agreement  the  damages  are  capable  of 
being  readily  and  certainly  ascertained.  And  they  all  admit 
that  where  such  is  not  the  case,  that  fact  will  have  a  control- 
ling influence  in  determining  that  the  intention  was  to  pro- 
vide for  stipulated  damages,  and  not  for  a  penalty. 

The  authorities  upon  the  subject,  both  English  and  Ameri- 
can, are  collected  and  reviewed  in  chap.  16  of  Sedgwick  on 
Measure  of  Damages.  He  deduces  from  them,  among  others, 
the  two  following  propositions,  which,  we  think,  fairly  result 
from  the  authorities,  and  are  applicable  to  this  case:  1. 
That  if  the  sum  be  evidently  fixed  to  evade  the  usury  laws, 
or  any  other  statutory  provision,  or  to  cloak  oppression,  the 
courts  will  relieve  by  treating  it  as  a  penalty.  2.  That  where, 
independently  of  the  stipulation,  the  damages  would  be  whol- 
ly uncertain,  and  incapable  of  being  ascertained  except  by 
conjecture,  then  the  damages  will  usually  be  considered  as 
liquidated,  if  they  are  so  denominated  in  the  instrument. 

In  this  case  there  is  nothing  in  the  nature  of  the  agreement, 

or  in  the  amount  fixed,  that  would  warrant  us  within  any  of 

the  authorities,  in  holding  it  a  penalty  against  the  express 

language  of  the  parties.    The  exact  amount  of  the  stock  of 

goods  does  not  appear,  but  it  does  appear  that  it  was  more 

than  04000 ;  how  much  more  we  cannot  telL    It  is  not  a 

case,  therefore,  where  the  coart  can  see  that  the  amount  fixed 

is  greatly  disproportionate  to  the  probable  damage.    And  it  is 

very  clearly  a  case  where,  upon  a  breach,  the  real  damages 

are  incapable  of  being  definitely  ascertained.     Who  could 

form  any  accurate  idea  of  the  plaintifi^s  damage  ?  How  could 
VolX.  3 


Digitized  byCjOOQlC 


S4     .  WISCONSIN  REPORTS.  [18S9 


Iji|pfoll^ii»  JbiMi* 


it  be  shown  before  a  jury  }  It  would  be  almost  imposailde. 
Every  thiDg  that  may  contribnte,  in  any  manner,  to  the  pros- 
perity of  a  merdiant,  wonld  have  to  be  known.  The  condi- 
tion of  the  markets,  the  state  of  trade,  the  plaintiff's  populari- 
ty and  probable  amount  of  custom,  and  many  other  things 
whidi  cannot  be  reduced  to  any  accurate  measure.  For 
these  reasons  we  think  this  agreement  should  be  construed 
as  providing  for  liquidated  damages,  notwithstanding  it  cqi^- 
tains  the  word  '^  forfeit,^'  which  were  it  of  a  dififerent  charac- 
ter, might  be  seized  on  as  a  ground  for  holding  it  a  penalty. 

Having  come  to  this  conclusion,  it  follows  that  debt  was 
the  proper  action,  under  the  old  system,  it  being  for  a  sum 
certain,  liquidated  by  the  agreement  of  the  parties.  The  de- 
murrer was,  therefore,  properly  overruled,  and  the  ruling  of 
the  judge  on  the  trial  was  correct 

The  judgment  is  affirmed  with  coats. 


LEGGETT  vs.  ;JONES. 

APPEAL  raOM   CIBOUIT   COtTRT,  DODOS  COlTlfTT. 
Hmi4  Novmbw  16, 1859.]  [Decided  Deeember  14, 1850. 

Contracts — Promissory  Notes — Frivolous  Pleadings. 


Bt  to  pay  non^  in  the  form  of  »  promisaoiy  note,  except  Adding  the 
worde  "With  exohrage  on  New  York,''  is  n  contract  for  the  payment  of  money 
only,  and  may  be  declared  on  ai  Buch.  A  demurrer  to  the  complaint  for  the  rea- 
ton  that  it  is  not  waxAk  a  oentraot^  will  he  declared  fttroloag. 

This  complaint  was  in  the  usufil  form  under  the  code,  set- 
ting out  the  contract  sued  on,  and  claiming  judgment  for  the 
principal  and  interest;  for  which  judgment  was  rendered 
The  other  facts  will  be  gathered  from  the  opinion  of  the  court 
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Shan  Sf  Land^,  for  the  appellant. 

1.  A  demurrer  can  only  be  regarded  as  frivolous  when  its 
insufficiency  as  a  defense  must  be  so  glaring  that  the  court 
can  determine  it  upon  bare  inspection^  without  argument. 
NichoU  vs.  Jones,  6  Pr.  &,  $M ;  L^eris  m  Sntsdik^,  1  Ab- 
bott, 42. 

2.  The  instruments  sued  on  are  not  promissory  notes,  al- 
though so  declared  upon ;  and  are  nor  instruments  for  the 
payment  of  money  only,  within  the  meaning  of  sec.  68  of  the 
coda  A  promissory  note  is  a  written  promise  to  pay  a  car- 
tain  sum  of  money  unconditionally,  in  a  fixed  time,  and  must 
be  for  the  payment  of  money  only,  unconnected  with  any 
other  act,  and  not  variable.  Rates  of  exchange  depend  upon 
various  circnmstances ;  the  price  fluctuates  as  much  as  wheat 
or  any  other  commodity.  Story  on  Promissory  Notes,  §§  17, 
18, 19,  20;  Edwards  on  Bills,  138,  140;  Smith  vs.  Nightin- 
gale, 3  R  C.  L.  R,  452 ;  Jit/rey  vs.  Fearnside,  4  M.  &  W., 
168 ;  Dillj/  vs.  Van  fVie,  6  Wis.,  209. 

2.  The  instruments  sued  on  are  more  than  a  promise  to 
pay  a  certain  sum  of  money  at  a  certain  tima  The  clerk  nor 
the  court  cannot  assess  the  plaintifif  s  damages  without  taking 
proof  of  the  rate  of  exchange  on  New  York.  The  damages 
are  unliquidated.  The  instruments  themselves  do  not  show 
the  extent  of  the  defendant's  liability.  Tl^  rate  of  exchange 
must  be  proved  aliunde. 

JR.  Judson,  for  the  respondent 

The  expression  in  these  notes,  ^  with  exchange  on  New 
York,"  was  nothing  n^ore  or  less  than  saying  the  amount 
should  be  paid  in  specie  or  par  money  in  New  York. 


By  the  Court,  Painb,  J.  This  action  was  brought  upon 
two  instruments  declared  on  as  promissory  notes,  which  were 
in  the  following  form : 

'^Nbw  Yorx,  May  30,  1858. 

**  Thirty  days  after  date,  I,  the  subscriber,  of  Beaver  Dam, 
county  of  Dodge,  state  of  Wisconsin,  promise  to  pay  to  the 
order  of  S.  &  T.  Lawrence  &  Co.,  with  exchange  on  New  Fork, 
two  hundred  twenty-four  dollars,  at  the  Dodge  County  Bank, 
Beaver  Dam.  Value  received  E.  J.  JONES." 
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Lofett  n.  JoMt. 

The  complaint  was  demurred  to  as  not  stating  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and  the  plaintiff  had 
judgment  for  the  frivolousness  of  the  demurrer,  from  which 
the  defendant  appeala  The  only  ground  relied  on  for  revers- 
ing the  judgment  is,  that  the  question  whether  the  instru- 
ments declared  on  were  contracts  for  the  payment  of  money 
only  within  the  meaning  of  sec  68  of  the  Code,  is  sufficiently 
doubtful  to  relieve  the  demurrer  of  the  character  of  frivolous- 
ness. It  was  suggested  in  the  first  place  that  they  were  not 
promissory  notes,  because  payable  with  exchange,  which  is 
fluctuating;  whereas  the  general  rule  is,  that  a  promissory 
note  must  be  for  a  sum  fixed  and  certain.  No  case  was  cited 
sustaining  this  position,  and  upon  the  slight  examination  we 
have  given  it,  no  cane  has  fallen  under  our  observation  where 
the  question  was  ever  raised  or  decided.  Though  we  find 
cases,  as  in  Chitacap  vs,  lVotUwi8tj2  McLean,  581,  where 
such  instruments  have  been  treated  as  promissory  notes  with- 
out question.  And,  although  it  might  seem  to  be  a  slight 
modification  of  the  general  rule  before  stated,  we  have  no 
doubt  such  instruments  have  everywhere  been  treated  as 
commercial  paper,  both  by  the  business  world  and  by  courts. 

But  even  if  they  were  not,  strictly  speaking,  promissory 
notes,  there  can  be  no  question  that  they  are  contracts  for  the 
payment  of  money  only.  Upon  this  there  is  no  room  for 
argument  or  doubt,  and  therefore  the  demurrer  was  clearly 
frivolous. 

The  judgment  is  affirmed  with  costs. 
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STECKME8SER  t^  GRAHAM,  et  aL 

APPEAL  PBOM  CniCUIT   COUBT,  DODOS   COURTT. 
EMrd  Jalj  18, 1850.]  [DMidod  Deoembw  14, 18«0. 

Jippealr-^udgmtrU^Jiutict  qfthe  Peace — Venue. 

8.  obteiMd  »  jndgBMBt  beft»«  »  JvstiM  of  the  p«ftM^  ftgdnst  0.  A  8.,  from  wUek 
th«7  took  an  appoal  to  the  drooit  Oowt;  held  that  nuh  appeal,  wider  the 
Oode^  only  stays  the  ezeentioDy  and  doee  not  prerent  8.  from  iUng  and  dockei« 
ing  a  traaseript  of  the  Judgment,  in  the  ottoe  of  the  Clerk  of  the  Olremlt  Ooorl^ 
to  ereate  a  lien  on  real  estate* 

Where  a  justice  of  the  peace  sent  the  appeal  papers  to  the  Oironit  Ooort  of  Jeffenon 
county,  when  they  should  have  been  sent  to  Dodge  county ;  this  does  not  deprlTO 
the  appellant  of  the  right  to  hare  them  sent  to  the  proper  court ;  nor  does  he 
lose  his  appeal  thereby. 

This  is  an  appeal  brought  by  Steckmesser  from  an  order  of 
the  Dodge  Circuit  Court,  by  which  a  transcript  of  a  judgment 
rendered  by  Charles  Beckman,  Esq.,  a  Justice  of  the  Peace 
for  the  county  of  Dodge,  in  favor  of  Steckmesser,  and  against 
Graham  &  Scott,  and  which  had  been  filed  in  the  office  of 
die  Clerk  of  the  Circuit  Court  of  Dodge  county,  was  ordered 
to  be  stricken  from  the  files  and  the  docket  entries  in  the 
Judgment  docket ;  which  order  was  ordered  to  be  vacated 
and  set  asida 

The  order  in  this  cause  had  been  brought  on  by  an  order 
to  show  cause,  based  on  an  affidavit,  which  showed  that  the 
judgment  was  rendered  April  13,  1857,  for  |I58  21,  and  a 
transcript  of  the  judgment  was  docketed  January  19, 1858, 
in  the  Clerk's  office,  in  Dodge  county ;  that  a  transcript  had 
also  been  docketed  in  Je&rson  county,  and  an  execution 
issued  thereon,  which  the  plaintiff  was  seeking  to  enforce ; 
and  that  the  defendants  had  appealed  to  the  Circuit  Court 

After  the  order  for  plaintiff  to  show  cause,  &c.,  was  granted, 
the  defendants  obtained  an  order  from  the  Judge,  requiring 
the  Justice  to  return  to  the  Dodge  Circuit  Court  all  the  papers 
in  said  suit,  copy  of  docket,  &c,or  show  cause,  &c. ;  in  answer 
to  which  the  Justice  returned:  That  he  had  sent  the  papers 
to  the  Circuit  Court  of  Jefferson  county ;  that  the  notice  of 
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appeal  served  on  him  did  not  state  to  what  court  defendants 
appealed,  and  that  be  supposed  that  the  tost  named  court  had 
jurisdiction  of  the  appeal,  because  he  supposed  that  the  ward 
for  which  he  was  elected  had  been  annexed  to  Jefferson 
^  county.  The  justice  also  returned  a  transcript  of  his  docket 
entries,  and  the  entry  of  the  judgment  at  first  for  043  36,  and 
then  corrected,  according  to  the  desire  of  the  defendants,  to 
058  21 ;  and  also  notice  of  appeal,  undertaking  filed,  costs 
paid,  and  apped  allowed.  This  appeal  was  dismissed  from 
the  Jefferson  Circuit  Couit,  September  22,  1858,  for  want  of 
jurisdiction,  and  the  order  of  dismissal  filed  with  the  justice. 
Upon  these  papers,  the  Circuit  Court  of  Dodge  county  struck 
the  transcript  of  the  judgment  from  the  files  of  the  court,  and 
from  the  judgment  docket;  from  which  order  this  appeal  is 
taken  to  this  court. 

Chaa.  a.  Oillj  for  the  appellant 

1.  The  circuit  court  had  no  power  to  set  aside  the  trans- 
cript of  the  justice's  judgment,  and  vacate  the  docket  entries 
thereof,  upon  a  mere  motion.  The  judgment  of  the  justice 
was  valid  abd  binding  fipon  the  parties  until  reversed.  1 
Wend.,  79 ;  2  Wend.,  602;  4  Denio,  414  ;  14  John.,  479;  19 
lb.,  162. 

2.  Admittitig  the  power  of  the  circuit  court  to  set  aside 
transcript,  &c.,  yet  there  was  no  occasion  for  it  in  this  case. 
Even  though  an  appeal  were  pending,  it  did  not  deprive 
Steckmesser  of  his  right  to  file  a  transcript  R.  S.  of  1849, 
chap.  88,  §§  184  and  185.    New  R  S.,  chap.  120,  §  170. 

Butthere«was  not  sufficient  evidence  furnished  to  show 
that  defendants  had  perfected  an  appeal  in  such  a  legal 
manner  as  to  stay  proceedings  on  the  judgment;  on  the  con- 
trary, it  appears  that  they  appealed  to  the  wrong  court,  and  It 
was  dismissed  for  the  want  of  jurisdiction.  Again,  if  the 
appeal  was  perfected  so  as  to  stay  proceedings  on  the  judg- 
metit,  the  statute  points  out  a  different  remedy  from  this,  for 
staying  or  recalling  an  elecution  thereon«  R.  S.,  chap.  120, 
§209. 

J.  i/l  Enosy  for  the  respondenta 


Sjf  the  Court  J  Paine,  J.    This  is  an  appeal  from  an  order 
of  the  circuit  court  of  Dodge  county,  striking  from  the  files  a 
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traDicript  of  a  juatice's  jadginent,  and  vacating  the  docket 
entries  thereon.  It  appears  from  the  papers  used  in  the  court 
below,  that  an  appeal  was  taken  from  the  judgment  of  the 
justice,  by  the  defendants,  without,  however,  specifying  to 
what  court ;  and  the  justice,  supposing  that  the  ward  in  which 
he  acted,  had  been  attached  to  Jefferson  county,  by  an  act  of 
the  Legislature,  which  was  afterwards  held  by  this  court  not 
to  have  that  effect,  returned  the  papers  to  the  circuit  court 
of  that  county,  where  the  appeal  was  afterwards  dismissed. 
The  plaintiff  filed  the  certificate  of  dismissal  with  the  justice, 
and  obtained  and  filed  the  transcript,  which  was  stricken  off 
by  the  order  appealed  from.  Upon  this  state  of  fietcts,  we 
think  the  appeal  from  the  justice  was  still  in  force.  His 
sending  the  papers  to  the  wrong  court,  ought  not  to  deprive 
the  party  of  the  right  to  have  them  returned  to  the  proper 
court,  if  his  appeal  was  properly  taken.  And  so  the  court 
below  understood  it ;  for  in  the  order  to  show  cause,  it  re- 
quired the  justice  to  make  a  return  on  the  appeal  to  that 
court. 

The  question,  then,  is,  whether,  the  appeal  being  in  force, 
the  plaintiff  was  entitled  to  obtain  and  file  a  transcript  or  not 
Had  this  question  occurred  under  the  statutes  of  1849,  it 
might  admit  of  some  doubt  The  party  then  was  required  to 
give  security,  in  order  to  perfect  the  appeal ;  and  being  per« 
fected,  all  proceedings  on  the  judgment  were  suspended 
§  232,  chap.  88,  R.  S.  1849.  But  the  provisions  of  the  code, 
under  which  this  appeal  was  taken,  contemplate,  that  an 
appeal  does  not,  per  je,  stay  proceedings  on  the  judgment ; 
but  they  provide  for  a  ^  stay  of  execution,''  simply,  by  giving 
the  requisite  undertaking.  $  258,  259,  26a  The  effect  of 
these  sections  would  seem,  by  a  fair  construction,  to  be  only 
to  stay  the  execution ;  and  as  there  is  nothing  in  this  repug- 
nant to  the  right  of  filing  a  transcript,  as  provided  for  in  sea  184, 
R.  S.  1849,  which  was  still  in  force,  we  think  the  party  must 
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be  Still  held  to  have  this  right  It  is  true  the  debt  would  be 
otherwise  secured  by  the  undertaking  staying  the  execution ; 
but  as  the  code  implies  the  right  to  proceed  on  the  judgment, 
notwithstanding  an  appeal,  and  p^vides  that  giving  an  un- 
dertaking shall  stay  execution  only,  we  do  not  feel  author- 
ized to  say  that  it  shall  have  the  farther  effect  of  depriving 
the  party  of  his  right  to  file  a  transcript  If  it  is  desirable 
that  it  should  have  this  effect,  it  is  for  the  Legislature  to  pro- 
vide for  it  We  think,  therefore,  the  circuit  court  erred  in  the 
order  appealed  from. 

It  is  suggested,  in  the  respondent'^  brief,  that  the  circuit 
court  has  control  over  such  transcripts.  That  may  be  so,  to 
a  certain  extent  They  may  undoubtedly  strike  them  off,  or 
vacate  the  entries  made  upon  them,  whenever  a  proper  case  is 
presented ;  but  they  have  no  such  discretion  in  regard  to  it, 
that  they  may  strike  them  off  when  the  party  has  a  legal 
right  to  have  them  remain. 

It  was  also  objected,  that  it  appears  from  the  docket  entries 
of  the  justice,  that  he  altered  the  judgment  after  entering  it; 
but  it  appears  from  the  entry,  that  it  was  done  at  the  desire 
of  the  defendants,  and  they  have  filed  no  affidavit  denying  it 
If  this  was  so,  even  if  the  justice  had  no  authority  to  make 
the  alteration,  they  are  estopped  from  objecting  to  it  And 
although  it  is  undoubtedly  true,  as  a  general  rule,  that  a  justice 
has  no  authority  to  alter  a  judgment  or  record  after  having 
once  made  it,  yet  the  authorities  which  establish  it,  assume 
that  he  might  do  it  upon  consent  of  the  parties.  The  People 
vs.  Delaware,  18  Wend.,  558 ;  People  vs.  Lynde,  8  Cow.,  133. 
The  record  shows  clearly  enough,  that  this  alteration  was 
made  after  the  entry  of  the  judgment,  and  the  date  of  it  is 
a  mere  mistake,  which  does  not  affect  the  merits  of  the 
question. 

The  order  appealed  from  is  reversed,  with  costs. 
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APPEAL   PROM  CIBCUIT  COUBT   OP  DODOS   COUNTT. 
Bmrd  Nor.  11,  I860.]  [DMid«d  DMmbw  14,  1^9. 

Contract — Interest — Mortgage — SoHeitor^s  Fees — appeal 

Wliotlier  »  oontraoi  to  pay  money  on  a  given  day,  and  whioli  alio  prorided  that  if 

the  payment!  were  not  made  on  that  day,  then  interest  at  2i  per  oent.  per  annnm, 

until  paid,  is  legal  interest  and  should  be  allowed.    Quere. 
If  the  principal  debtor  has  aequiesoed  in  a  judgment  to  pay  more  than  legal  intsreet, 

a  subsequent  inoumbranoer  oannot  oomplain  of  the  Judgment,  unless  he  also 

shows  that  he  has  sustained  injury  thereby. 
It  is  competent  for  parties  to  contract  for  a  reasonable  amount  as  solicitor's  fees  in 

the  foreclosure  of  a  mortgage,  and  such  agreements  wUl  be  enforced  by  Qkt 

courts.    In  such  case  the  court  should  reftase  to  tax  a  statute  fee  for  the  soU- 

dtor. 
It  is  a  general  rule  of  the  court  to  remand  a  case,  for  further  proceedings,  to  fte 

court  below ;  but  this  rule  wUl  be  olianged  upon  the  request  of  the  partks,  and 

for  good  cause  diown. 
Both  parties  to  a  Judgment  may  ^[»peaL 

This  action  was  commenced  in  the  circuit  court  for  Dodge 
county,  on  the  28th  day  of  July,  1858,  by  the  plaintiff,  Thom- 
as Boyd,  for  the  foreclosure  of  four  mortgages  given  by  the 
defendant,  Farnum  A.  Sumner,  to  the  plaintiff  In  and  by 
one  mortgisige  the  mortgagor  covenanted  to  pay  thirty  dollars 
solicitor's  fees  in  case ^  of  foreclosure  thereof;  in  another 
mortgage  the  mortgagor  covenanted  to  pay  the  sum  of  twenty 
dollars  solicitor's  fees  in  case  of  foreclosure  thereof;  and  in 
another  mortgage  the  mortgagor  covenanted  to  pay  the  sum  of 
twenty  dollars  solicitor's  fees,  making  seventy  dollars  solici* 
tor's  fees  covenanted  and  agreed  to  be  paid  by  the  mortgagor, 
in  case  of  foreclosure  of  the  same.  One  of  the  mortgages 
was  given  to  secure  the  payment  of  eight  hundred  dollars, 
with  interest,  according  to  the  conditions  of  a  money  bond 
made  by  Farnum  A.  Sumner  to  the  plaintiff,  and  bearing 
date  on  the  7th  day  of  March,  1850,  whereby  Sumner  bound 
himself  in  the  penal  sum  of  sixteen  hundred  dollars  to  pay 
the  plaintiff  the  sum  of  eight  hundred  dollars  in  three  years 
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after  the  date  of  the  bond,  and  interest  thereon  annually  at 
the  rate  of  twelve  per  cent  per  annum,  the  first  instalment  of 
interest  on  the  7th  day  of  March,  1850,  and  on  the  7th  day 
of  March  each  year  thereafter;  and  if  the  payments,  or  either 
of  them,  were  not  promptly  made,  on  the  day  or  days  speci- 
fied therefor,  interest  on  the  whole  of  the  principal  for  the 
whole  of  the  time  until  paid,  at  the  rate  of  twenty-four  per 
cent  instead  of  twelve  per  cent  per  annum,  until  paid. 

The  defendants,  the  Bank  of  Milwaukee,  Thompson  Little 
and  Courtland  R.  Baker,  held  subsequent  mortgages  made  by 
Sumner  on  the  same  property,  and  defended  against  the  re- 
covery by  the  plaintiff  of  the  twenty-four  per  cent  interest 
mentioned  in  said  {{800  bond ;  all  the  other  defendants  are 
subsequent  incumbrances,  and  are  all  regularly  in  default 

At  the  special  term  of  the  circuit  court  on  the  20th  day  of 
July,  1859,  this  cause  was  tried  before  his  honor  John  K 
Mann,  judge  of  the  third  judicial  circuit,  when  judgment 
was  rendered  for  the  plaintiff,  from  which  both  plaintiff  and 
defendant,  the  Bank  of  Milwaukee,  appeal;  and  for  that  pur- 
pose the  bill  of  exceptions  has  been  settled,  which  presents 
the  questions  raised  by  this  appeal 

The  plaintiff  introduced  as  a  witness  Charles  A.  Eldridge, 
who  being  duly  sworn  did  depose  and  say,  among  other 
things :  There  has  been  paid  by  defendant  Sumner  |I500,  as 
interest,  but  it  was  in  my  presence  agreed  between  them  that 
this  ;B500  was  not  to  be  applied  on  the  {{800  bond  and  mort- 
gage ;  that  the  |[800  bond  and  mortgage  by  agreement  be- 
tween them  was  to  remain,  drawing  24  per  cent  Sumner 
never  declined  to  pay  the  24  per  t^ent;  24  per  cent  was  not 
an  uncommon  rate  at  that  time,  but  was  almost  a  customary 
rate  of  interest  Mr.  Sumner,  through  me,  applied  to  plaintiff 
for  further  loans  of  money,  and  offered  to  pay  that  rate  of 
interest  My  recollections  are  that  some  of  the  mortgages 
subsequent  to  the  |I800  mortgage  included  interest  due  on 
some  prior  mortgages,  but  at  every  such  time  when  interest 
was  arranged  on  them  it  was  expressly  agreed  between  plain- 
tiff and  Sumner  that  no  payment  was  to  be  applied  on  the 
jt800  bond  and  mortgage,  as  the  24  per  cent  which  that  was 
drawing  was  to  remain,  and  was  the  consideration  of  its 
being  allowed  to  run ;  the  mortgage  of  |[800  and  its  drawing 
interest  at  24  per  cent  was  frequently  spoken  of  between  the 
parties,  even  up  to  about  the  time  of  the  commencement  of 
this  action^  and  it  was  agreed  between  them  that  the  24  per 
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cent  interest  would  compensate  Mt  Boyd  (ot  letting  the  inte- 
rest run.  Sumneif  preferred  to  have  it  so,  and  nerer  objected 
to  It. 

This  was  all  the  evidence  offered  by  the  patties. 

The  court  finds  the  following  facts :  That  the  bonds  and 
mortgages  mentioned  and  described  in  the  complaint  in  this 
action  were  made,  executed  and  delivered  as  therein  alleged 
and  set  forth  ;  that  there  has  been  paid  upon  said  bonds  and 
mortgages,  as  interest,  the  sum  of  five  hundred  dollars,  which, 
by  the  agreement  between  plaintiff  and  defendant,  Sumner,  was 
not  to  be  applied  on  the  bond  and  mortgage  of  eight  hundred 
dollars ;  that  the  sum  of  twenty  dollars  was  indorsed  on  the 
bond  of  ten  hundred  and  thirty-eight  dollars  and  seventy-one 
cents,  as  -alleged,  and  that  no  further  payment  or  payments 
have  been  made  on  said  bonds;  that  the  said  mortgages  con- 
tained covenants  to  pay  seventy  dollars  solicitor's  fees. 

The  conclusions  of  law  are :  That  there  is  due  from  the 
defendant,  Farnum  A.  Sumner,  to  the  plaintiff,  on  the  said 
bonds  and  mortgages  set  forth  in  the  complaint,  the  sum  of 
four  thousand  seven  hundred  and  twenty-nine  dollars  and 
forty-five  cents,  for  principal  and  interest,  including  interest 
on  the  bond  of  0SOO,  dated  March  7th,  1850,  at  the  rate  of 
twenty-four  per  cent  per  annum  from  the  date  of  said  bond ; 
that  the  sum  of  twenty-four  per  cent  interest  mentioned  in 
said  bond  is  not  a  penalty,  but  is  a  lawful  rate  of  interest 
agreed  on  between  the  plaintiff  and  defendant,  Sumner;  and 
that  by  the  session  law  of  1859,  amending  sec.  41  of  chap. 
133  of  the  Revised  Statutes,  no  more  than  $25  can  be  allowed 
as  solicitor's  fees,  though  more  be  agreed  for  in  mortgage. 

Judgment  is  therefore  ordered  for  the  plaintiff  of  four 
thousand  seven  hundred  and  twenty-nine  dollars  and  forty- 
five  centa 

Thereupon^  afterwards,  final  judgment  was  entered  in  this 
action  in  open  court,  on  the  said  80th  day  of  July,  185 9^  and 
the  said  solicitor's  fees  disallowed  for  want  of  legal  power  in 
the  court  to  allow  them. 

The  defendant,  the  Bank  of  Milwaukee,  by  its  attorneys, 
Messra  Smith  &  Ordway,  excepted  to  the  decision  of  this 
court  as  to  and  on  matters  of  law  which  arose  on  such  trial| 
and  says  that  the  court  ened. 

1.  In  deciding  that  the  plaintiff  was  and  is  entitled  to  te» 
cover  the  whole  twenty-four  per  cent  mentioned  in  the  bond 
of  eight  hundred  dollara. 
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2.  In'*  ordering;  ja^ment  for  the  plaintiff  for  the  whole 
sum  mentioned  in  said  bond  of  $800,  with  twenty-four  per 
cent  interest  thereon  from  its  date.  And  the  plaintiff  did 
also  except  to  the  judgment  and  decision  of  said  circuit  judge 
in  relation  to  the  said  solicitor's  fees,  and  says  that  the  court 
erred  in  deciding  that  the  law  of  1859  prohibited  the  allow- 
ance of  the  solicitor's  fees  covenanted  to  be  paid  in  said  mort- 
gage, and  that  the  same  ought  to  have  been  adjudged  to  and 
allowed  the  plaintiff,  if  the  amount  were  proper  and  reason- 
able. 

Both  the  defendant,  the  Bank  of  Milwaukee,  and  the  plain- 
tiff, appeal  from  said  judgment  by  stipulation. 

C/uts.  A.  Eldridge,  for  the  plaintiff 

The  defendant,  the  Bank  of  Milwaukee,  admits  the  making 
of  the  mortgage  to  the  plaintiff,  but  insists  that  he  is  not  en- 
titled to  the  24  per  cent  on  the  |[800  mortgage  which  is 
claimed.  But  it  asks  no  relief,  nor  seeks  to  redeem  the  same, 
or  to  pay  the  amount  due  the  plaintiff  Therefore,  the  Bank 
had  neither  a  right  to  be  heard  in  the  courts,  nor  to  appeal  upon 
the  point  excepted  to.  It  had  shown  no  interest  in  the  suit 
to  entitle  it  to.  litigate  in  the  matter.  Reid  vs.  Vanderheyden^ 
5  Cow.,  719;  Code,  §232.  Unless  the  answer  be  taken  as 
proof,  the  appellant  did  not  prove  anything  upon  which  the 
court  could  determine  its  interest,  or  that  it  had  any.  3  DanL 
Ch.  Practice,  1604,  and  note  1.  Supposing  we  admit  the 
defendant  was  a  mortgagee.  It  still  does  not  appear  that  it 
has  any  interest,  for  it  does  not  appear  but  that  the  premises 
are  worth  ten  times  enough  to  pay  all,  or  but  that  the  defend- 
ant will  be  paid 

2.  If  the  appellant  has  made  its  interest  appear  so  as  to 
entitle  it  to  be  heard  upon  the  point  of  its  exception,  then  we 
submit  that  the  allowance  of  the  24  per  cent  interest  is  not 
error.  The  agreement  to  pay  24  per  cent  interest  was  at  the 
time  it  was  made  a  valid  agreement,  and  one  which  the  par- 
ties might  lawfully  make.  The  agreement  was  made  under 
the  law.  Revised  Statutes  of  1849,  §  1,  p.  264.  ^Any  rate 
of  interest  agreed  upon  by  parties  in  contract,  specifying  the 
same  in  writing,  shall  be  legal  and  valid.  Whatever  the  law 
was  before  this  statute,  under  it  parties  might  agree  upon  any 
rate  of  interest,  provided  only  the  contract  was  not  fraudulent 
3  Car.  &  P.,  240;  Broom's  Legal  Maxims,  414-15-16  and  17; 
Smith  vs.  Smith,  4  Wend.,  468 ;  Dakin  vs.  fFilKams,  17  id., 
448  and  454. 
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3.  Bat  it  is  said  that  the  24  per  cent  was  intended  not  as 
a  late  of  interest  in  any  event,  but  was  inserted  as  a  penalty 
for  not  paying  the  12  per  cent  when  due.  When  the  amount 
agreed  upon  is  just  and  equitable,  the  court  will  not  interfere. 

2  Parsons  on  Cont,  428,  430-31 ;  1  J.  C.  R,  624;  Mowrv  vs. 
Bishop,  5  Paige,  98 ;  Kennon  vs.  Dickens,  1  Taylor,  I^.  C, 
231 ;  Smith's  Mercantile  Law,  537 ;  Talhnan  vs.  TrttesdaU, 

3  Wis.,  154. 

Nor  is  the  fact  that  the  penalty  in  the  bond  is  less  than  the 
recovery,  any  objection  to  the  amount  allowed.  Interest  may 
be  recovered  beyond  the  penalty  of  the  bond  3  Caine  48 ; 
Story's  Eq.  Ju.,  §  1316. 

Upon  the  appeal  of  the  plaintiff  on  the  exception  to  the 
decision  of  the  judge  disallowing  the  solicitor's  fees  stipulat- 
ed for  in  the  mortgage,  there  can  be  no  doubt  but  the  circuit 
judge  was  in  error.  He  was  anxious  to  allow  the  $70,  but 
held  that  the  statute  of  1859  prohibited  it  The  propriety 
and  justness  of  the  amount  in  this  case  cannot  be  questioned. 
There  are  some  sixty-six  defendants,  and  the  actual  clerical 
labor  could  not  be  performed  in  the  case  for  the  amount 
allowed  to  be  taxed  and  the  sums  stipulated  in  the  mortgages. 
This  court  has  also  determined  the  right  TVuesdatlvs.  Tall- 
man,  3  Wis.,  454. 

Smith  Sr  Ordway,  for  the  Bank  of  Milwaukee. 

It  is  submitted  that  the  plaintiff  can  only  recover  of  the  de- 
fendants the  principal  sum,  with  seven  per  cent  interest  there- 
on from  its  date,  March  7, 185a  The  bond  provides  for  the 
payment  of  annual  interest  at  twelve  per  cent,  and  if  not  paid 
promptly,  it  then  provides  for  twenty-four  per  cent  from  date 
of  bond,  which,  so  far  as  chancery  is  concerned,  is  a  void 
agreement ;  then  there  being  no  aigreement  in  writing  as  to 
the  rate  of  interest,  it  certainly  draws  but  seven  per  cent  See 
2  Dess.,  170. 

1.  If  this  be  not  so,  then  the  plaintiff  can  only  recover  the 
principal  sum,  with  twelve  per  cent  interest  from  the  date  of 
the  bond.  Such  is  the  condition,  with  only  the  addition  that 
the  interest  shall  be  paid  annually.  If  anjrthing  fturther  is  due 
or  can  be  recovered,  it  must  be  by  reason  of  failure  to  pay  the 
twelve  per  cent  when  due ;  this  would  be  strictly  a  forfeiture ; 
as  a  penalty  for  friilure  to  pav  twelve  per  cent  annually,  or 
the  princiiml  at  the  end  of  three  years,  the  defendant  incurs 
the  forfeiture  of  twelve  per  cent  additional  from  the  date  of 
the  bond ;  although  this  may  not  be  a  void  agreement  to  aU 
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intents  and  pnrposesi  yet  in  this  jurisdiction,  a  court  of  equi- 
ity,  it  must  at  least  be  considered  as  surplusage,  leaving  the 
agreement  to  pay  twelve  per  cent  per  annum  in  force,  be- 
cause a  court  of  equity  does  not  assist  the  recovery  of  a  pen- 
alty or  forfeiture,  or  anything  in  the  nature  of  one.  Livings- 
ton  vs.  Tompkins^  4  J.  G.  R,  431 ;  Story's  Eq.  Juris.^  §  1319 ; 
Bccnk  of  Michigan  vs.  Hammond^  1  Douglas,  5^37  \  HaU  vs* 
Delaplaine,  5  Wia,  207. 

2.  This  stipulation  to  pay  twenty-four  per  cent  i^  a  pen- 
alty only.  Story's  Eq.  Juris.,  §§  1321,  1322,  1323;  Adams' 
Eq.,  252,  253,  254 ;  Dennis  vs.  Cummins^  3  John.  Cases,  297, 
notes  a,  b ;  Seat  on  vs.  Slacks  7  Ves.,  274 ;  Sloman  vs.  Walter^ 
Lead.  Cas.  in  Eq.,  459,  et  seq.\  Burton^ s  Casey  5  Co.,  69;  2 
Parsons  on  Cont,  436,  note  to  Barton  vs.  Glover^  Holt's  N. 
P.,  43-45 ;  see  note  B.  to  Spencer  vs.  Tilden,  5  Cow.,  151. 

The  Bank  of  Milwaukee  is  not  the  complainant  in  this  ac- 
tion, seeking  relief  from  this  forfeiture;  an  entirely  different 
rule  prevails  in  such  a  case ;  but  the  question  is  not,  ^  Is  the 
defendant  entitled  to  relief?"  but,  is  ^  What  is  the  plaintiff  by 
his  contract  entitled  to  recover?"  We  think  the  bank  was 
not  called  upon  to  answer,  setting  up  a  defense  so  called ; 
that  it  might  have  raised  this  question  on  the  plaintiff's  com- 
plaint alone. 

3.  The  plaintiff  could  not  recover  the  twenty-four  per  cent 
without  alleging  and  proving  a  demand  of  the  twelve  per 
cent  when  due,  at  the  end  of  the  first  or  second  year,  or  of 
the  [Hrincipal  sum  and  twelve  per  cent,  at  the  end  of  the  third 
year. 

^  The  proceeding  being  at  common  law,  and  the  claim  of 
the  plaintiff  being  sirictijuris^  all  the  niceties  required  by 
common  law  must  be  previously  complied  with,  &c ,  to  enti- 
tle the  plaintiff  to  recover.  See  J(tchson  vs.  Harrison^  17 
John.,  69.  The  defendant,  in  a  case  of  this  description,  has  a 
right  to  remain  passive,  and  to  avail  himself  of  any  defect  of 
proof  on  the  other  side  necessary  to  establish  his  right  to  re- 
cover." Remsen  vs.  ConkUn,  18  John.,  450.  So  in  this  case, . 
to  entitle  the  plaintiff  to  recover  the  twenty-four  per  cent.,  he 
must  allege  and  prove  the  demand.  On  the  contrary,  no  de- 
mand is  alleged  or  proved,  and  the  testimony  shows  directly 
that  none  was  made ;  thereby  the  right  to  declare  the  forfeit- 
ure was  waived.  The  plaintiff  seems  to  have  taken  it  for 
granted,  that,  on  account  of  the  non-payment  of  the  twelve 
per  cent,  he  could  recover  the  tweaty-foun    If  we  can  gath- 
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er  anytbiDg  ftom  the  teslimony  of  Mn  Eldrodge^  ^it  was 
agreed  between  them  that  twenty-four  per  cent,  would  com- 
pensate Mr.  Boyd  for  letting  the  interest  run/'  it  is,  that  com- 
pound interest  should  be  secured  under  this  agreement;  this 
Beems  to  hare  been  an  after  thought,  and  must  have  grown  up 
long  after  the  execution  of  the  bond  i  but  whether  it  was  an 
original  or  after  thought,  is  immaterial,  because  courts  will 
not  lend  their  aid  to  enforce  compound  interest  The  State 
qf  Connecticut  va.  Jaokeenj  1  J.  C.  R.,  13 ;  Hastings  w.  Wis* 
wallf  8  Mass.,  455 ;  Motory  vs.  JBisAop,  5  Paige,  98 ;  Van 
Benschooten  vs.  Lawson^  6  J.  C.  R.,  314. 


£y  the  Court,  Painx,  J.  We  do  not  deem  it  necessary  in 
this  case,  to  decide  whether  the  provisions  in  the  $800  bond 
and  mortgage,  in  relation  to  the  payment  of  24  per  cent,  in 
case  of  non-payment  at  the  time  provided,  should  be  regarded 
as  in  the  nature  of  a  penalty,  or  as  a  valid  contract  for  inter- 
est The  twenty-four  per  cent  was  allowed  by  the  court  be- 
low as  interest  But  there  is  nothing  in  the  case  that  shows, 
even  if  this  was  an  error,  that  the  bank  was  aggrieved  by  it 
It  seems  no  proof  at  all  was  offered  of  the  interest  of  the  bank 
in  the  mortgaged  premises,  except  what  is  furnished  by  its 
answer.  And  even  if  it  is  assumed  that  its  interest  is  as 
therein  set  forth,  th^e  is  nothing  to  show  that  the  premises 
are  not  amply  sufficient  to  pay  o£f  its  incumbrance,  after  sat- 
isfying the  judgment  of  the  plaintiff  as  rendered  Sumner 
acquiesces  in  it,  and  the  bank  has  no  right  to  contest  the 
question  without  showing  that  it  is,  or  may  be  aggrieved  by 
the  judgment  as  it  stands.  For  if  the  premises  are  still  suffi- 
cient to  pay  the  bank,  it  has  not  been  aggrieved,  and  has  no 
interest  in  the  question,  whether  the  84  per  cent  should  be 
considered  a  penalty  or  valid  interest 

We  think  that  part  of  the  judgment,  which  disallows  all 
solicitors'  fees  over  $25.  and  from  which  the  plaintiff  appeal- 
ed, must  be  reversed  There  were  several  mortgages  fore- 
closed in  the  suit,  and  the  amount  of  solicitor's  fees  stipula- 
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ted  to  be  paid  in  all  of  them^  was  $70.  The  court  below 
thought  no  more  than  |I25  could  be  allowed,  because  it  was 
forbidden  by  chap.  200,  Session  Laws  of  1859.  But  we 
think  that  chapter,  as  well  as  the  section  of  the  Revised  Stat- 
utes, of  which  it  is  amendatory,  refers  only  to  such  costs  and 
fees  as  may  be  taxed  by  the  authority  of  the  statutes,  inde- 
pendent of  any  stipulation  of  the  parties  upon  the  subject.  It 
is  well  known  that  parties  are  obliged  to  pay  attorneys  more 
than  these  taxable  costs  in  order  to  obtain  their  services,  and 
from  this  has  arisen  the  practice  of  stipulating  in  regard  to  it, 
in  their  agreements.  And  in  Truesdell  vs.  Tallman,  3  Wis., 
454,  this  court  has  already  decided  that  such  stipulations, 
when  made  in  good  faith  and  for  reasonable  amounts,  should 
be  enforced.  There  were  a  very  laige  number  of  defendants 
in  this  suit,  and  several  mortgages  foreclosed ;  and,  in  view 
of  these  facts,  it  cannot  be  said  that  $70  would  be  an  unrea- 
ble  amount 

In  such  cases,  where  the  parties  by  their  agreement  provide 
for  a  reasonable  amount  for  the  entire  fees  of  a  solicitor,  it 
would  probably  be  within  the  discretion  of  the  court  below  to 
refuse  to  tax  the  amount  fixed  by  statute.  That  part  of  the 
judgment  appealed  from  by  the  bank  is  affirmed  with  costs 
That  part  appealed  from  by  the  plaintiff  is  reversed  with 
costs. 

And  as  the  parties  desired  that  final  judgment  might  be  en- 
tered here  in  consequence  of  the  situation  of  the  premises, 
and  the  length  of  time  before  the  next  term  of  the  circuit,  al- 
though the  late  practice  in  this  court  has  been  different,  the 
judgment  may  be  entered  here  accordingly,  though  as  a  gen* 
eral  rule,  we  shall  adhere  to  the  practice  of  remanding  to  the 
circuit  court  for  such  further  proceedings  as  muy  be  neces- 
sary 
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APnAI.  FXOM  CIBCUIT  COUlT,  CftAWTOfltD  COUferTT. 

County  Ordera^^CowiHiss. 

A  gitit  may  be  la^taioed  ag^tt  a  eoonty,  apoB  »  ootiii^  opder,  after  U  hti  bam 
pfeaented  to  the  treaaurer  of  the  ootm^,  and  payment  Kftaaed.  dnohnnaetlott 
la  proTlded  for  by  etpteaa  statute,  and  gfrea  the  jodgment  eraditor  %  decided 
adtsntage  over  ether  eieditori,  or  eomty  otder  holdera. 

The  plaintiff  in  his  complaint  claimed  to  recover  upon 
fourteen  county  orders,  issued  by  the  supervisors  of  the 
county,  at  various  times,  from  the  27th  day  of  November  A 
D.  1849,  to  the  27th  day  of  December,  A.  D.  1858 ;  that  'the 
orders  were  severally  presented  for  payment  to  the  treasurer 
of  the  county,  on  the  20th  day  of  April,  A.  D.  1859,  and  pay- 
ment  refused,  and  notice  to  defendant;  plaintiff  demanded 
judgment  for  amount  of  the  orders. 

This  complaint  the  defendant  answered,  den3ring  each  and 
every  allegation,  matter,  fact  and  thing  in  the  complaint  con- 
tained. 

Upon  this  issue  this  cause  came  on  to  be  tried  before  the 
court,  at  the  May  term,  A  D.  1859,  a  jury  having  been  waived. 
Upon  the  trial  the  plaintiff  to  maintain  and  prove  the  issue 
on  his  part,  introduced,  in  evidence,  a  certain  county  order 
in  the  words  and  figures  following :  ' 

^11  06. 

No.  177.    To  the  treasurer  of  Crawford  county 
Pay  to  Henry  W.  Savage,  or  bearer,  the  sum  of  eleven 
dollars,  six  cents,  out  of  any  money  in  the  treasury  not  other- 
wise  appropriated. 

[sBAL.]  A.  BRUNSON,  Chairman. 

Prairie  du  Chien,  Nov.  27,  1849. 

Jltttst,  Hbman  Baldwih,  Clerk  Board  Co.  Sapervisore. 
Crawford  County,  Wisconsin. 
Upon  the  back  of  the  order  was  the  foUowine  : 
VoL  X.  4 
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^  Presented  for  payment,  and  payment  refused,  for  want  of 
funds  in  the  treasury. 

*«  L  P.  PERRET  GENTIL,  County  Treasurer. 
«  April  20th,  1859.'*  • 

The  plaintiff  introduced  thirteen  other  orders,  all  of  the 
form  tenor  and  effect  of  the  county  order  above  set  forth,  ex* 
cept  as  to  the  dates,  amounts,  and  numbers,  which  cor- 
responded with  all^ations  in  the  complaint,  and  together 
amounted  to  the  sum  of  |I405  80. 

And  it  was  stipulated  and  agreed  between  the  parties,  that 
the  orders  were  duly  issued  by  the  proper  constituted  author- 
ities of  the  county,  and  the  same  were  presented  to  the  proper 
county  treasurer,  as  appears  upon  the  back  of  the  orders,  and 
that  the  orders  were  not  paid,  for  want  of  funds  in  the  county 
treasury,  and  that  the  same  were  the  property  of  the  plaintiff 

And  the  court  did  then  and  there  find  and  adjudge  as  fol- 
lows: 

1.  That  the  county  orders  sued  on  were  issued  by  the 
proper  constituted  authorities  of  the  county. 

2.  That  said  orders  were  presented  to  the  treasurer  of  Craw- 
ford county,  and  payment  demanded  of  said  treasurer,  on  the 
SOth  day  of  April,  1859,  and  payment  refused,  for  want  of 
funds  in  the  treasury. 

3.  That  there  is  now  due  to  the^said  plaintif  the  sum  of 
four  hundred  and  five  dollars  and  eighty  cents,  the  amount 
due  upon  the  face  of  said  orders.  And  the  court  thereupon 
rendered  judgment  for  said  plaintiff,  and  against  said  defend- 
ant, for  tne  sum  of  four  hundred  and  five  dollars  and  eighty 
cents,  and  cost  of  suit. 

From  that  judgment  the  defendant  appealed  to  this  court 
Chaa.  Dunn  and  0.  S.  ThomoB,  for  appellants. 

1.  The  county  orders  upon  which  this  action  is  brought, 
are  a  county  charge,  the  Board  of  Supervisors  not  having 
authority  by  law  to  issue  orders,  except  in  settlement  of 
charges  against  the  county;  and  when  so  issued,  the  county 
is  under  legal  obligation  to  pay  the  same.  R.  S.,  chap.  13, 
§  27,  sub.  2  ;  id.,  §  129. 

2.  No  action  can  be  maintained  against  a  county  or  the 
Board  of  Supervisors,  for  the  recovery  of  a  county  charge.  2 
San.,  460 ;  4  Barb.,  64 ;  12  Conn.,  404. 

3.  It  is  the  duty  of  the  Board  of  Supervisors  to  direct  the 
raising  oi  such  sums  of  money  as  may  be  necessary  to  defray 
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the  county  chaiges  and  expenses,  and  all  necessary  charges 
incident  to,  or  arising  from  the  execution  of  their  lawful  au- 
thority.   R,  S.,  chap.  13,  sec  37,  sub.  5,  p.  150. 

4.  It  being  conceded  in  this  case  that  there  was  no  money 
in  the  county  treasury  with  which  to  pay  these  orders,  at  the 
time  they  were  presented,  a  mandamus  should  have  issued 
to  the  Board  of  Supervisors,  to  compel  them  to  raise  by  taxa- 
tion a  sum  sufficient  for  that  purpose ;  and  a  mandamus  will 
not  lie  where  there  is  a  legal  remedy.  10  Wend.,  363 ;  8 
Cow.,  444 ;  1  Wen,,  325 ;  2  Hill^  45. 

BtUl  if  Kingf  for  the  respondent 

The  judgment  in  this  case  is  right,  the  plaintiff  having 
failed  to  make  the  orders  available  in  satisfaction  of  an  orig- 
inal claim  against  the  county;  he  should  be  entitled  to  a  right 
of  action  against  the  county.  The  supervisors  of  a  county 
are  the  representatives  of  the  county  authorized  by  law  to  ex- 
amine, settle  and  allow  all  charges  against  the  county,  and 
when  settled  to  issue  county  orders  therefor.  The  drafts  were 
not  paid,  for  want  of  funds.  In  such  a  case  can  there  be  a 
doubt  that  the  county  is  liable  on  the  contracts  made  by  its 
authorized  agents,  in  business  specially  committed  to  them 
by  statue  ?  And  being  liable,  that  liability  is  to  be  enforced 
by  a  suit  against  the  Board  of  Supervisors  of  the  county,  the 
name  by  which  a  county  must  be  sued.  Otherwise,  a  person 
who  has  a  claim  against  a  county,  is  without  remedy.  PcuU 
dock  vs,  Symondsj  11  Barb.,  117 ;  Chemung  Canal  Bank  ps. 
The  Board  qf  Supervisors  qf  Chemung  County ,  5  Den.,  517 ; 
Crawford  County  vs.  fFilsofiy  2  Eng.,  214;  Rev.  Stat  Wis., 
chap.  13,  §42. 

A  judgment  against  the  county  might,  and  likely  would, 
place  the  plaintiff  in  a  much  better  condition  to  collect  his 
claim  against  the  county. 


By  the  Court,  Cols,  J.  The  single  question  arising  in  this 
case  is,  whether  an  action  can  be  maintained  against  the  su- 
pervisors of  a  county,  upon  a  county  order,  duly  issued,  after 
the  same  has  been  presented  to  the  treasurer  of  the  county, 
and  payment  thereof  has  been  refused,  for  want  of  funds  in 
the  county  treasury.    The  general  capacity  of  a  county  to  be 
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sued  u|k)n  a  claim  against  it,  was  not  que3tioned  on  the  argn- 
menty  neither  could  it  well  be^  in  view  of  sea  2y  chap.  13,  R.  S., 
1859,  which  declaores  diat  each  oi^nised  county  in  the  State 
shall  be  a  body  politic  and  corporate,  and  as  such  competent 
to  sue  and  to  be  sued,  &a    Nor  is  it  objected  that  this  lection 
is  not  in  conformity  to  section  19,  of  the  same  chapter,  which 
prescribes  (he  name  or  manner  in  which  a  county  can  be 
sued.    Conceding  that  a  county,  by  the  laws  of  this  State,  is 
a  gtuisi  corporation,  erected  for  the  purposes  of  local  govern- 
ment, with  certain  defined  powers,  capable  of  being  sued,  in 
the  manner  adopted  in  this  case,  on  a  proper  claim ;  still,  it 
is  insisted  by  the  counsel  for  the  county,  that  no  action  can 
be  maintained  upon  a  county  order.    No  express  provision  of 
law  is  relied  upon  in  support  of  this  position,  as  prohibiting  a 
suit  from  being  brought  upon  a  county  order;  but  certain  con- 
siderations of  inconvenience  and  public  policy  are  suggested, 
for  the  purpose  of  showing  that  an  action  ought  not  to  be 
given  on  such  a  liability ;  and  it  is  said  that  if  an  action  can 
be  maintained  upon  a  county  order,  that  then  in  the  present 
embarrassed  condition  of  the  finances  of  many  of  the  counties 
in  the  State,  and  the  quantity  of  unredeemed  county  orders 
now  in  circulation  in  them,  innumerable  suits  may  be  insti- 
tuted upon  these  orders,  and  judgments  recovered,  with  costs; 
thus  greatly  increasing  the  burdens  of  the  tax  payers,  by  these 
unnecessary  legal  proceedings.    It  is  not  to  be  denied,  that 
there  is  very  great  force  in  these  considerations ;  and  were  we 
at  liberty  to  give  a  decision  to  advance  that  line  of  policy 
which  would  best  subserve  the  interests  of  the  tax  payers  of 
the  counties,  and  promote  the  public  good,  it  is  quite  probable 
that  we  should  hold  that  no  action  would  lie  upon  a  county 
order.    But  it  is  obvious  that  these  considerations  of  expedi- 
ency can  have  no  weight  with  courts,  when  the  law  is  clear. 
It  is  equally  evident,  we  think,  that,  under  our  statute,  a 
county  order  is  a  claim  or  evidence  of  a  county  liability,  cre- 
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ated  by  a  competent  authority,  and  may  be  the  ground  of  an 
action  against  the  county.  In  the  clearest  manner,  the  county 
Board  of  Supervisors  are  authorized  to  examine,  settle  and 
allow  all  accounts  chargable  a^inst  the  county,  and  when  so 
settled,  may  issue  county  orders  therefor,  as  provided  by  law. 
§  27,  chap.  13,  subdivision  2.  The  Board  are  reijuired  not  to 
issue,  in  any  one  year,  a  greater  ampunt  of  county  orders  than 
the  amount  of  county  tax  levied  in  such  county  for  such 
year.  It  is  undoubtedly  true,  that  a  disregard  of  this  whole- 
some restriction  upon  the  county  boards  to  issue  these  orders, 
has  often  proved  to  be  very  detrimental  to  the  best  interests  of 
the  counties ;  but  upon  the  question  as  to  whether  an  action 
can  be  maintained  upon  a  county  order,  the  following  section 
of  the  chapter  determines  it  conclusively  in  the  affirmative. 
Section  forty-two  reads  as  follows :  **  No  action  shall  hereafter 
be  aiaintained  by  any  person  against  a  county,  upon  any 
claim  or  demand,  other  than  a  county  order ^  until  such  person 
shall  first  have  presented  his  claim  to  the  board  of  supervisors 
of  such  county,  for  allowanca"  This  language  is  certain  and 
precise,  and  clearly  conveys  the  intention  of  the  legislature. 
That  intention  was  to  impose  a  restraint  on  the  commence- 
ment of  suits  against  the  county  upon  a  claim,  before  the 
same  had  been  presented  to  the  county  board  for  allowance. 
The  county  board  is  the  proper  authority  to  settle  and  allow 
the  claim ;  and  the  right  to  bring  a  suit  against  the  county  is 
not  complete  until  the  claim  has  been  presented  to  the  board, 
for  allowance.  Hence  the  language :  '^  no  action  shall  here- 
after be  maintained,  by  any  person,  against  a  county,  upon 
any  claim,  until,  &c.  But  notice  the  exception,  ^  upon  any 
claim  or  demand,  other  than  a  county  order  /'  as  though  the 
section  liad  read,  that  no  action  shall  be  maintained  by  any 
person  against  a  county,  upon  a  claim,  until  it  shall  be  pre- 
sented to  the  county  board  for  allowance,  provided  that  this 
shall  not  apply  to  a  county  order,  upon  which  an  action  may 
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be  maintained^  without  being  first  presented  to  the  board,  for 
allowance ;  thus  by  the  strongest  implication  recognizing  the 
right  to  maintain  the  action,  when  founded  upon  a  county 
order,  without  any  restriction  whatever ;  but  when  the  suit 
was  instituted  upon  any  other  claim  imposing  the  condition 
that  it  shall  first  be  presented  to  the  board  for  allowance, 
before  the  action  can  be  maintained.  We  are  unable  to  perceive 
how  any  other  construction  can  fairly  be  placed  upon  this 
section.  The  plain,  obvious  idea  conveyed  by  the  language 
used,  seems  to  be  what  we  have  above  stated.  Should  this 
interpretation  of  the  law  lead  to  injurious  consequences,  the 
remedy  is  with  the  legislature,  by  amending  the  statute,  and 
not  with  the  courts,  whose  duty  it  is  to  construe  the  enact- 
ment by  the  language  it  contains. 

We  were  referred  to  some  cases,  by  the  counsel  for  the 
appellant,  to  show  that  no  action  could  be  maintained  against 
a  county,  upon  a  claim  against  the  same.  The  answer  to 
this  is,  that  our  statute  expressly  declares  otherwise.  So,  such 
cases  as  that  of  fFood  et  aL  vs.  The  County  of  Hartford^  12 
Conn.,  404,  do  not  apply ;  and  as  little  applicable  to  the  case 
under  review,  is  the  doctrine  laid  down  in  Brady  vs.  Super- 
visors qf  New  York,  2  Sand.  Sup.  Ct,  460.  In  the  latter  case, 
an  action  was  brought  upon  a  claim  for  services  rendered  by 
counsel  for  the  Board  of  Supervisors,  without  submitting  the 
claim  to  the  Board,  to  be  settled  and  allowed.  The  court  held 
that  the  action  would  not  lie.  See  the  case  of  Lyett  vs.  The 
Supervisors  of  Lapier  County^  6  McLean,  446,  where  the 
court  decided  that  an  action  could  be  maintained  upon  a 
county  order,  in  the  United  States  Court,  when  the  sum  in 
controversy,  and  the  character  of  the  parties,  gave  the  court 
jurisdiction. 

It  was  contended,  that  since,  in  this  case  there  was  no 
money  in  the  county  treasury,  with  which  to  pay  the  orders 
sued  upon,  the  respondent's  remedy  was  by  mandamus  to 
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compel  the  county  board  of  supervisors  to  raise  by  taxation  a 
sum  sufficient  to  pay  them.  Whether  a  writ  of  mandamus 
would  lie  under  such  circumstances,  admits  of  some  doubt ; 
but  it  is  not  necessary  to  decide  the  point  in  this  case.  As  a 
genera]  rule,  a  party  will  not  be  entitled  to  a  writ  of  manda- 
mus when  he  has  any  other  legal  remedy;  and  if  our  view  of 
the  statute  be  correct,  he  may  bring  his  action  upon  the 
county  order,  and  recover  judgment  As  an  argument  to 
show  that  the  action  would  not  lie  upon  the  order,  it  was  sug- 
gested that  when  a  party  obtained  his  judgment,  he  was  not 
in  a  much  better  position,  so  far  as  obtaining  his  money  was 
concerned,  than  when  he  held  the  order.  But  this  is  a  mis- 
take, as  section  24  gives  a  party  obtaining  a  judgment  against 
a  county,  a  decided  advantage  over  one  holding  a  county 
order.  In  a  certain  contingency,  he  can  have  execution  upon 
his  judgment 

We  think  these  observations  sufficiently  dispose  of  the 
questions  in  this  case.  The  judgment  of  the  Circuit  Court  is 
affirmed. 


ROGERS  vs.  BRIGHTMAN  et  al. 

APPBAL  FaOM  CiaCiriT   COURT,   BAD   AX   COUNTT. 
HeAfd  Joly  22, 1869.]  [DMidod  Daoember  14, 1859. 

Statute  qf  Frauds — Partnership — Contract. 

In  aa  motion  oommoneed  by  n  ranrlTing  partner,  it  li  not  oompetont  for  the  defend- 
ant to  prore  by  bis  own  oatb,  wbat  the  oontrmot  made  with  the  deoeased  partner 
ner  waa.  At  to  the  snrriror  the  deoeased  f  tends  in  the  relation  of  a  deoeased 
agent 
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Itif  fanptopw  for  tk«  eoorl  to  rqfosf  lo  lottniet  the  jury  la  i<0Utlo9  to  a  t^tM  oqq^ 
tncly  '*that  if  they  bellayod  that  oo  time  waa  ever  agreed  upon  between  the  par- 
tief  for  the  eompletioB  of  a  oontrto^  then  the  atatata  of  fraada  did  not  apply." 
And  thia  «iDr  wlQ  net  be  one^  though  iha  eoart  hulta  flhaige  do  inattaet  prop* 
iffly  in  the  Uw»  nnlati  it  alio  appear  that  the  refo#al  did  not  pr^adioe  tl^  ^artj 
aaking  the  inatmotion. 

A  oontraet  to  be  within  oor  st^te  of  franda,  most  ahow  hj  ita  Urm$  that  it  ia  not 
to  be  performed  within  the  year,  and  it  ia  not  enongh  to  ahow  tiiat  bj  mere  poa- 
•IbiUtyilmVitnotba. 


This  action  was  commenced  in  Crawford  county,  and  from 
thence  removed  to  Bad  Ax  county  for  trial.  It  was  com- 
menced by  Rogers  as  surviver  of  Tuttleft  Rogers,  and  averred 
that  Myron  Tuttle  in  his  lifetime,  and  the  plaintiff,  were  po»* 
sessed  of  about  three  thousand  pine  saw  logs  in  the  Eickapoo 
river,  near  Brightman's  mill,  and  of  the  value  of  05,000,  and 
that  the  defendants  wrongfully  detained  the  same,  &c.  The 
defendants  answered,  confessing  the  partnership ;  that  Tut- 
tle in  his  lifetime  had  the  logs  in  the  Eickapoo  river,  and 
of  the  value  of  115,000;  but  denied  the  ownership,  of  this 
plaintiff  They  also  admitted  their  po8ses3ion,  but  denied  the 
detention,  because,  during  the  summer  of  1856,  Brightman 
agreed  with  Tuttle  to  saw  these  logs  into  lumber  for  him  at 
$5  per  1000  feet;  that  Tuttle,  in  September  or  October,  1856, 
delivered  the  logs  to  Brightman ;  that  the  defendants  com- 
menced sawing  the  logs  into  lumber  in  pursuance  of  the  con- 
tract, and  continued  to  do  so  with  due  diligence  till  April, 
1857 ;  that  then  Tuttle  made  another  agreement  with  them  to 
saw  the  remaining  logs,  4,300,  for  $5  per  1000  feet,  and  to 
sell  the  lumber  and  to  account  for  the  proceeds,  after  deduct- 
ing the  $5  per  1000  feet ;  that  they  had  partly  performed  this 
contract  by  sawing  1,700  logs,  and  are  still  ready  to  perform 
the  balance  thereof;  and  that  there  were  due  them  |ll,500 
upon  the  contract,  and  they  claimed  the  right  to  complete  the 
contract  according  to  its  terms;  and  therefore  they  demanded 
possession  of  the  property.  To  this  the  plaintiff  replied  gen- 
erally. 

On  the  trial  the  plaintiff  proved  by  himself  that  he  was  the 
copartner  of  Tuttle,  and  owned  the  half  of  the  logs  by  virtue 
of  the  partnership.  He  and  the  administrator  of  Tuttle  had 
offered  to  settle  with  the  defendants  for  what  logs  they  h&d 
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sawed^  but  they  leAiaed  aod  claimed  to  hold  the  logs  and  saw 
them  ottt  under  the  contiact  with  Tnttie.  He  then  otfEeved  I0 
sell  them  the  logs,  and  they  re&sed  to  buy  thett«  He  then 
sent  men  after  the  logs,  and  the  defiandama  said  that  they 
could  not  have  them.  He  admitted  that  the  defimdants  were 
to  saw  the  logs,  as  he  understood,  and  to  sell  the  lumber  at 
$5  per  1000,  but  did  not  understand  that  any  particular  price 
was  agreed  upoa.  The  logs  were  all  delivered  to  the  mill  at 
one  tiiae.  He  also  confessed  the  genuineness  of  a  large  num« 
ber  of  orders  drawn  on  the  defendants  by  Tultle  &  Bogeis  fag 
lumber,  and  also  the  ree^pt  of  44  cribs  of  lumbtf  taken  by 
Tuttle  &  Rogers^  and  15  cribs  taken  by  them  at  MiUvilla 
These  last  contained  48,000  feet  He  estimated  the  logs 
would  make  1,294,000  feet  Other  witnesses  testified  to  the 
same  facts ;  and  the  plaintiff  rested  his  case. 

The  defendants  then  moved  the  court  to  non-suit  the  plain- 
tiff, which  was  refiised  and  excepted  ta 

The  defendant  Brightman  then  testified  tp  th^  partiiership 
of  the  defendants. 

The  defendants'  counsel  then  ofiered  to  prove  the  contmet 
between  Tuttle,  deceased,  and  Brightman,  and  the  subsequent 
contract  between  Tuttle  and  both  the  defendants,  as  the  con* 
tracts  are  set  forth  in  defendants'  answer,  by  the  testioaony  of 
the  defendant,  Brightman.  The  counsel  for  the  plaintiff  ob- 
jected, and  the  court  sustained  the  objection,  and  ruled  out 
the  offer  of  evidence  to  which  the  counsel  for  defendants  ex- 
cepted. 

He  then  testified  to  the  delivery  of  the  logs,  and  the  sawing 
of  a  part;  and  also  that  they  sawed  95,585  feet,  which,  with 
culls  not  measured, amounted  to  |ll,070  06 ;  that  they  had  paid 
the  orders  of  Tuttle  &  Rogers,  13,554  feet,  and  had  used  32,- 
658  feet,  and  |12  worth  of  callings.  That  they  had  delivered 
to  Tuttle  &  Rogers  130  cribs  of  lumber.  He  testified  that  the 
plaintiff  and  Tattle's  administrator  had  requested  a  settlement, 
&a,  but  he  had  refused  because  he  considered  his  contract 
better  for  himself,  which  he  insisted  upon.  They  had  forbid- 
den the  men  sent  after  the  logs  to  take  them  out  of  the  pond, 
and  that  they  would  resist  them  by  force  if  necessary. 

The  counsel  for  the  defendant  then  offered  to  prove  by 
Brightman  that  the  late  firm  of  Tuttle  &  Rogers  was  indebted 
an  amount  for  work  and  labor,  and  for  goods  sold  and  deliv- 
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ered,  and  for  money  laid  out  and  expended  for  their  use  be- 
sides what  they  owed  them  for  sawing,  upon  general  account, 
and  insisted  that  defendants  had  a  right  to  apply  a  portion  of 
the  money  received  on  sales  of  lumber,  in  liquidation  of  such 
indebtedness;  but  the  court  ruled  that  such  proof  vas  inad- 
missible and  excluded  the  same  from  the  jury,  to  which  rul- 
ing defendants'  counsel  excepted. 

'  The  defendants  proved  by  other  witnesses,  that  Tuttle  had 
said  that  they  were  to  give  $5  per  1000  feet  for  sawing  the 
logs,  and  that  they  were  always  ready  to  meet  all  demands 
for  lumber  at  call,  since  they  had  began  to  saw.  The  con- 
tract was  verbal.  And  under  the  customary  manner  of  saw- 
ing, it  would  have  taken  the  greater  part  of  t#o  years  to  saw 
the  logs. 

The  counsel  for  the  defendants  requested  the  court  to  in- 
struct the  jury  as  follows :  ^  If  the  jury  find  that  the  logs  in 
controversy  were  held  by  the  defendants  under  a  valid  con- 
tract to  saw  the  whole  of  said  logs,  and  that  the  defendants 
have  entered  upon  a  part  performance  thereof,  that  then  and 
in  that  case,  the  defendants  are  entitled  to  recover  of  the  plain- 
tiff the  damages  they  have  sustained  by  reason  of  the  taking 
of  the  logs  from  the  defendsmts,  and  that  the  proper  measure 
of  damages,  is  the  actual  loss  by  them  proved  to  have  been 
sustained  by  the  reason  of  the  taking  of  the  property,  and  sev- 
en per  cent  interest  upon  the  amount  of  capital  thrown  out 
of  employment  by  the  taking  of  the  logs.''  The  court  refused 
this  instruction,  and  the  defendants'  counsel  excepted  to  such 
refusal 

The  defendants'  counsel  further  requested  the  court  to  in- 
struct the  jury  ^  that  this  contract  in  order  to  be  void  under 
the  statute  of  frauds,  must  have  contained  some  provision 
which  amounted  to  a  prohibition  of  the  completion  of  the 
contract  within  one  year,  and  that  the  mere  understanding 
that  the  contract  might  occupy  more  than  one  year  in  its  per- 
formance, does  not  bring  it  within  the  statute.  For  instance, 
when  a  party  undertakes  to  build  and  finish  a  house,  the 
whole  to  be  done  before  the  close  of  fifteen  months,  or  five 
years,  if  you  please,  from  the  date  of  the  contract,  such  con- 
tract is  not  within  the  statute  because  the  party  is  at  liberty 
to  complete  the  undertaking  in  one  year  if  he  chooses."  The 
court  refused  this  instruction,  and  the  defendants'  counsel  ex- 
cepted to  such  refusal 

The  defendants'  counsel  further  requested  the  court  to  in- 
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Struct  the  jury  **  that  if  they  believed  that  no  rime  was  ever 
agreed  upon  between  the  parties  for  the  completion  of  this 
contract,  then  the  statute  of  frauds  does  not  apply,  and  the 
contract  is  valid/'  The  court  refused  this  instruction,  and 
the  defendants'  counsel  excepted  to  such  refusal 

The  defendant's  counsel  further  requested  the  court  to  in- 
struct the  jury  as  follows :  **  If  the  jury  find  that  the  defen- 
dants were  at  liberty  to  pay  themselves  from  the  sales  of  lum- 
ber as  fast  as  they  sawed  or  could  sell  the  lumber,  then  the 
contract  is  not  bad  but  valid  under  the  statute  of  frauds." 
The  court  refused  this  instruction,  and  the  defendants'  coun- 
sel excepted  to  such  refusal 

The  court  charged  the  jury  that  ^  if  it  appeared  to  have 
been  the  intention  of  the  parties  to  the  contract  claimed  by 
the  defendants  at  the  time  of  the  negotiations  about  sawing 
the  logs  to  reduce  the  same  to  writing  at  some  future  time,  such 
contract  was  not  completed  until  it  was  reduced  to  writing." 
To  which  ruling  and  opinion  the  defendants'  counsel  ex-* 
cepted. 

The  court  further  charged  the  jury  as  follows :  ^  If  the  jury 
find  that  the  defendants  were  to  nave  their  pay  out  of  the  pro- 
ceeds, of  the  lumber  sawed,  they  can  have  no  lien  upon  the  logs 
not  sawed."  To  which  ruling  and  opinion  the  defendants' 
counsel  excepted. 

The  court  further  charged  the  jury  Aat  under  the  an^er 
of  the  defendants  they  (the  defendants),  can  have  no  lien  upon 
the  logs  not  sawed  for  their  services.  To  which  ruling  and 
opinion  the  defendants'  counsel  excepted. 

The  court  further  instructed  and  charged  the  jury  as  fol- 
lows :  ^  The  defendants  set  up  the  contract  for  sawing  the 
logs  in  their  answer  as  follows :  *  These  defendants  further 
answering  say,  that  some  time  in  April,  in  the  year  1857,  the 
said  Myron  Tuttle  agreed  with  these  defendants,  who  were 
then  co-partners,  to  saw  the  balance  of  said  logs  then  remain^ 
ing,  being  about  4,300  logs,  for  $5  per  1,000  feet,  these  defen- 
dants to  be  at  the  expense  of  butting  the  logs  and  attending 
the  lumber  yard — ^to  sell  the  lumber  and  to  account  to  the 
said  Tuttle  for  the  proceeds  thereof,  after  deducting  the  said 
five  dollars  per  1,000  feet  for  sawing  the  same  as  aforesaid.' 
I  understand  that  this  contract  requires  that  the  defendants 
must  do  more  than  saw  the  logs  before  they  are  entitled  to 
the  five  dollars  per  1,000  feet.  They  must  open  a  lumber 
yard,  sell  the  lumber,  also  butt  off  the  logs.    The  defendants 
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etimot  saw  the  logs^  nod  then  damaad  the  cash  6>r  the  aaw- 
in^  Thej  mmi  sell  the  lumber  and  deduct  the  five  dollars 
per  1^000  feet  out  of  the  proceeds  of  tb^  sale.  The  defendants 
must  also  account  for  the  proceeds  of  the  sale  from  time  to 
to  time,  on  a  reasonable  demand  after  the  sale  of  the  lumber 
sold*  If  they  refuse  to  so  account,  the  plaintiff  may  refuse  to 
have  the  balance  of  the  logs  sawed,  and  demand  and  take 
them  away,  as  he  is  not  obliged  to  wait  until  the  defendants 
have  converted  the  whole  to  their  own  use.  The  alleged 
contract  does  not,  in  its  terms,  say  at  what  time  the  logs  u/ere 
to  be  sawed,  but  I  instruct  you  that,  in  that  case,  the  law  re- 
quired them  to  be  sawed  in  a  reasonable  time  under  all  the 
circumstances.  If  the  defendants  have  not  sawed  them  with- 
in a  reasonable  time  after  their  delivery,  the  plaintiff  might 
demand  and  take  away  the  balance  of  the  logs  not  then  saw- 
ed  He  is  not  obliged  to  wait  five  years  to  Iwve  them  sawed 
and  lose  the  chance  of  an  early  sale  of  the  lumber.  To  which 
opinion  and  ruling  the  defendants'  counsel  excepted. 

The  court  further  instructed  and  charged  the  jury  as  fol- 
\ow8 :  ^  The  defei^nts  claim  that  there  is  a  balance  due 
them  for  sawing,  and  that  they  have  a  lien  on  the  logs  un- 
sawed  for  that  balance.  If  there  is  a  balance  not  paid  by 
reason  of  the  non-sale  of  lumber  sawed,  I  instruct  you  ths^ 
the  defendants  have  a  lien  upon  the  unsold  lumber,  but  not 
upon  the  logs  not  sawed.''  To  which  opinion  and  ruling  of 
the  court  the  defendants'  counsel  excepted. 

The  bill  of  exceptions  further  contains  the  following  rulings 
which  were  by  the  court  given  in  charge  to  the  jury  and  not 
evepted  to  by  defendants'  counsel :  ^  That  if  the  agreement 
for  sawing  the  logs  was  merely  for  the  rate  of  compensation 
by  the  thousand  feet,  and  not  for  the  entire  quantity,  the 
plaintiff  could  terminate  the  same  at  any  time.  That  the 
defendants  have  no  lien  upon  the  logs  claimed  for  damages 
for  the  breach  of  any  contract  That  if  it  was  the  under- 
standing of  the  parties  that  the  defendants  should  keep  the 
account  of  sawing  and  sales,  it  imposed  upon  them  the  obli- 
gation to  exhibit  their  accounts  whenever  called  upon,  and 
their  refusal  was  a  breach  of  the  contract,  and  justified  the 
plaintiff  in  rescinding  and  requiring  a  return  of  the  property 
remaining  on  hand.  If  the  jury  find  that  the  defendants 
held  the  logs  under  a  valid  contract  to  saw  the  whole  quan- 
tity of  logs,  that  then  and  in  that  case  they  should  find  for 
the  defendanta    If  the  jury  find  that  these  logs  were  all  of 
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them  delivcflKfd  at  one  time  snd  place,  to  be  aawed  at  a  speci- 
fled  price  per  theneand  foet,  ana  that  the  defenduxts  alwajrs 
acted  as  if  they  expected  to  saw  die  whole  lot,  theee  ciionm- 
stances  may  be  donisidered  by  Ae  jury  in  (fetarmining  wheth- 
er the  agreement  for  sawing  the  logs  was  an  entire  contmct 
or  not  That  this  contract  i^  not  bad  nnder  the  statnle  of 
firaiuds  for  not  being  in  writing,  unless  by  its  express  terms  it 
was  not  to  be  performed  within  one  year.  That  if  the  jury 
find  that  .the  defendants,  up  to  the  time  of  the  commence- 
ment of  this  action,  fulfilled  their  part  of  the  contract  of  saw- 
mg  as  hm,  as  the  plaintiff  desired  or  M{ueBted  tbetti  to  saw, 
then  the  plaintiff  was  not  at  liberty  to  rescind  the  contract 
without  the  consent  of  the  defendants  and  it  is  still  in  force. 
If  the  defendant  have  accounted  fairly  for  the  sales  (Clumber 
made  by  them,  it  makes  no  diflbrence  what  amount  of  lam- 
ber  remains  unsold,  nobody  is  h^e  called  upon  to  accoant 
for  such  unsold  lumber.'^ 

The  verdict  was  for  the  plaintiff,  and  found  the  title  to  the 
property  to  be  in  him,  that  the  defendants  wrongfully  detained 
the  same,  and  assessed  the  plaintiffs's  damages  for  the  deten- 
tion thereof  at  ten  cents ;  and  judgment  was  accordingly 
then  and  there  entered  for  the  plaintiff  and  against  the  de- 
fendants for  the  return  of  said  property  to  the  plaintiff,  and 
for  said  damages  and  costs  of  suit ;  from  which  judgment 
the  appellants  appeal  to  this  court 

fV.  H.  Tucker,  and  Johnson  ^  BuUocky  for  appellants. 

1.  The  court  erred  in  overruling  the  motion  made  by  the 
defendant  for  a  nonsuit    Revised  Statutes,  733. 

2.  The  court  erred  in  ruling  and  deciding  that  the  witness 
Brightman  could  not  testify  to  the  contract  made  between 
Tuttle  and  the  defendant    Rev.  Stat,  808,  §§  50  and  51. 

3.  The  court  erred  in  ruling  out  the  testimony  offered  to 
show  the  indebtedness  of  Tuttle  &  Rogers  to  the  defendant^. 
The  defendants  had  a  right  to  pay  themselves  any  indebted- 
ness due  from  Tuttle  &  Rogers  out  of  the  proceeds  arising 
firoo)  the  sale  of  lumber,  &c  19  Conn.,  190 ;  5  Denio,  470 ; 
5  Oilman,  449 ;  11  Met,  174  ;  3  Denio,  284 ;  7  How.,  681. 

4.  The  court  erred  in  refusing  to  give  the  first  special  in- 
struction asked  for  by  the  defendanta  That  instruction  con- 
tained a  conect  statement  of  the  rule  of  damages  on  the  case* 
Sedgwick  on  Measure  of  Damages,  215-228,  also,  28, 29  and 
80;  7  Pickering,  181 ;  7  Wend.,  123;  10  Maa,  459. 
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5.  The  coart  erred  in  refasing  to  give  the  dd,  3d  and  4th 
special  ihstruction  asked  for  by  the  defendants.  The  con- 
tract was  clearly  not  within  the  statute  of  frauds.  8  B.  Mon- 
roe, 428;  2  Sand.  Ch.,  91 ;  3  Strobh,  196 ;  1  Kelley,  148;  3 
Hill,  128;  5  Hill,  200;  10  John.,  244 ;  15  Wend.,  336. 

6.  The  court  erred  in  that  part  of  its  charge  excepted  ta 

Hutchinson  fy  Merrill^  for  respondent 


By  the  Courtj  Paistb,  J.  This  action  was  brought  by 
the  plaintiff  as  surviving  partner  of  the  firm  of  Tuttle  & 
Rogers,  to  recover  possession  of  a  quantity  of  logs.  The  de- 
fense set  up  was  that  the  defendants  bad  possession  of  the 
logs  under  a  contract  made  with  Tuttle,  the  deceased  partner, 
by  which  he  delivered  to  them  about  five  thousand  logs  at 
at*  their  mill,  which  they  were  to  manufacture  into  lumber, 
sell  and  pay  themselves  out  of  the  proceeds,  at  the  rate  of  $5 
per  1000*feet,  for  sawing. 

The  parties  were  both  sworn,  and  when  one  of  the  defend- 
ants was  examined,  his  counsel  sought  to  prove  by  him  the 
contract  as  actually  made  with  Tuttle.  -This  was  objected  to, 
and  the  evidence  rejected,  on  the  ground  that  under  sec  51, 
chap.  137,  R.  S.,  1858,  which  allows  parties  to  be  witnesses, 
they  are  yet  not  allowed  to  testify  as  to  any  transaction  con- 
ducted by  an  agent  of  the  opposite  party,  unless  the  agent  is 
still  living.  This  ruling  was  excepted  to,  but  we  think  it  cor- 
rect Each  partner  is  to  all  intents  and  purposes  an  agent  of 
the  firm,  and  of  the  other  partners,  as  to  matters  within  the 
scope  of  the  partnership  business.  And  where  a  contract  is 
made  by  one  partner  for  the  firm,  we  think,  after  his  decease, 
a  contest  between  the  survivor  and  the  other  parties  in  rela- 
tion to  it,  is  a  case  not  only  within  the  spirit  but  within  the 
letter  of  this  provision  of  the  statute.  Its  object  was  to  allow 
the  parties  to  testify  to  such  matters,  as  to  which  they  stood 
upon  an  equality,  in  each  being  able  to  produce  the  testimony 
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of  the  person  actually  conducting  the  business,  but  to  exclude 
them  where  this  equality  had  ceased  to  eodst 

A  number  of  other  exceptions  were  taken  which  we  do  not 
deem  it  necessary  to  notice,  as  we  think  the  judgment  must 
be  reversed  for  the  following  reasons :  It  appears  from  the 
case  that  the  principal  contest  both  as  to  law  and  foct,  in  the 
court  below,  was,  whether  the  contract  set  up  by  the  defend- 
ants was  within  the  statute  of  frauds  or  not  And  we  have 
found  some  difficulty  in  disposing  of  the  exceptions  upon  this 
point,  in  view  of  the  partially  conflicting  ruling  of  the  court 
below  in  regard  to  it  The  second  instruction  asked  by  the 
defendant's  counsel  was  refused.  The  only  doubt  we  have 
as  to  the  correctness  of  this  instruction  is  upon  that  clause 
which  says  that  in  order  to  be  within  the  statute,  the  contract 
must  contain  some  provision  which  ^  amounts  to  a  prohibi- 
tion^' of  its  completion  within  the  yean  If  the  instruction 
had  said  it  must  contain  a  ^  prohibition,  it  would  have  been 
properly  refused,  because  that  would  imply  an  actual  prohi- 
bition in  terms.  And  this  is  not  necessary ;  as  if  it  appears 
by  the  terms  of  the  contract  that  it  cannot  in  the  nature  of 
things  be  performed  within  the  year,  it  is  within  the  statute, 
though  it  contains  no  express  prohibition.  But  there  may  be 
room  for  doubt  whether  the  provisions  of  such  a  contract 
would  not  ^  amount  to  a  prohibition,  or  be  equivalent  to  one 
so  far  as  their  effect  was  concerned.  But,  conceding  that  for 
this  inaccuracy  the  instruction  was  properly  refused,  we  think 
the  next  should  have  beep  given. 

In  this  the  court  was  asked  to  instruct  the  jury  ^  that  if 
they  believed  that  no  time  was  ever  agreed  upon  between  the 
parties  for  the  completion  of  this  contract,  then  the  statute  of 
frauds  did  not  apply."  This  the  court  refused,  but  in  its  gen- 
eral charge  stated  the  law  correctly  to  the  jury,  and  told  them 
the  contract  was  not  bad  under  the  statute  for  not  being  in 
writing,  unless  by  its  express  terms  it  was  not  to  be  performed 
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within  one  yeftr.    We  regard  this^  tfierefove,  as  a  case  where 
the  court  refused  a  proper  instruction  upon  the  point,  and  yet 
stated  the  law  correctly  in  its  general  charge.    Should  the 
judgment  be  terersed  for  that  reason  ?    We  think  it  should ; 
unless  it  clearly  appears  that  the  refusal  did  not,  or  could  not 
prc^pidice  the  rights  of  the  party.    And  upon  looking  into 
the  evidence  to  see  whether  that  appears,  we  think  it  does 
not ;  but  that,  on  the  contrary,  it  appeal^  that  the  defendants 
must  have  been  prejudiced  by  it;  and  that  the  jury  must  have 
found  that  the  contract  was  Within  the  statute  and  void.    We 
think  this  must  have  been  so,  for  the  reason  that  there  was 
no  material  conflict  in  the  evidence,  as  to  the  actual  making 
of  the  verbal  contract.    A  number  of  witnesses  testify  to  ad- 
missions by  Tuttle  in  his  lifetime  that  he  had  made  a  con- 
tract with  the  defendants  to  saw  the  logs  he  had  delivered  to 
them.    All  the  evidence  in  the  case  goes  to  show  that  they 
were  delivered  under  some  contract  in  regard  to  their  sawing. 
And  the  plaintiff  himself  in  his  testimony,  folio  16  of  the 
printed  case,  admits  that  he  had  understood  the  contract  to 
be  substantially  as  set  up  by  the  defendants,  except  that  he 
did  not  understand  that  any  particular  amount  of  sawing  was 
agreed  on.    But  he  admits  that  all  the  logs  delivered  to  de- 
fendants were  delivered  at  one  time ;  and  we  see  nothing  in 
the  evidence  tending  to  raise  any  question,  but  that  whatever 
contract  was  made,  related  to  all  the  logs  delivered.    And  if 
this  was  so,  the  defendants  were  rightly  in  possession  for  the 
purpose  of  performing  their  contract,  unless  it  was  void  with- 
in the  statute. 

And  assuming  it  to  be  as  stated  by  all  the  witnesses  who 
testified  in  regard  to  it,  and  as  admitted  by  the  plaintiff,  that 
he  understood  it,  we  think  it  was  not  It  is  true,  that  the  evi- 
dence of  the  defendants  themselves  showed  that  the  logs 
could  not  all  have  been  sawed  by  their  mill,  within  one  year 
from  the  time  the  contract  was  made.    And  it  is  also  probable 


Digitized  byCjOOQlC 


18593  WISCONSIN  REPORTS.  65 


Rofen  Tf.  Briglilmaik  et  aK 


that  the  parties  contemplated  that  they  would  be  sawed  at 
that  mill  Bat  this  is  not  the  question  presented  by  the  stat^ 
ate.  That  is,  whether,  by  the  trrms  of  the  contract^  it  is  not 
to  be  performed  in  the  year.  The  only  contract  shown  here^ 
or  which  any  of  the  eridence  tends  to  show,  is,  that  the  de- 
fendants were  to  saw  the  logs,  sell  the  lumber,  and  pay  them- 
selves out  of  the  proceeds.  Now,  we  think,  in  order  to  make 
a  contract  void  within  this  clause  of  the  statute,  it  must  be 
such  that  when  its  terms  are  known  to  the  court,  it  can  say 
from  them,  that  it  could  not  be  performed  within  the  year. 
And  if  this  cannot  be  done,  but  it  appears  that  ererything 
provided  for  by  the  contract,  may,  in  the  nature  of  things  and 
without  any  violation  of  its  provisions,  be  done  within  the 
year,  it  cannot  then  be  avoided  by  an  outside  inquiry  to  show 
that  by  the  means  and  course  of  performance  which  the  parties 
contemplated  using,  it  would  necessarily  occupy  a  longer  time. 
The  authorities  even  go  further  than  this,  and  hold,  in  many 
cases,  that  even  where  it  appears  from  the  terms  of  the  con- 
tract that  the  parties  clearly  intended  it  to  continue  longer 
than  a  year,  yet  if  by  any  possibility,  as  by  the  death  of  one 
of  the  parties,  it  may  be  completed  within  the  year,  it  is  not 
within  the  statute.  Thus  an  agreement  to  educate  a  child, 
ElUcott  vs.  Turnery  4  Maryland,  476,  and  an  agreement  to  sup- 
port a  child  eleven  years  old  till  she  is  eighteen,  19  Pick,  365, 
have  been  held  not  within  the  statute,  because  the  child  might 
die  within  the  year,  and  thus  put  an  end  to  the  agreement] 
And  yet  it  is  clear  from  the  terms,  that  the  parties  contempla- 
ted that  the  contracts  were  not  to  be  performed  within  the 
year.  And  in  the  last  case,  it  might  admit  of  question  wheth- 
er, if  the  child  had  died  within  the  year,  it  could  be  strictly 
said  to  have  been  a  performance  of  an  agreement  to  support 
her  for  seven  years,  or  whether  it  would  not  rather  have  been 
a  case  where  the  performance  became  impossible  by  the  act 
of  Qod ;  and  so  the  party  was  released.  But  be  that  as  it 
VoLX.  5 
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may,  these  and  many  other  cases  that  might  be  cited^go 
to  show  that  the  evident  intent  and  contemplation  of  the 
parties^  that  the  contract  would  not  be  completed  in  the  year, 
do  not  bring  it  necessarily  within  the  statute,  if  it  possibly 
may  be,  without  any  violation  of  the  ordinary  course  of 
nature. 

The  cases  have  undoubtedly  gone  a  great  ways  in  relieving 
parties  from  the  operation  of  the  statute.  The  course  of  de- 
cision upon  this  act  presents  the  most  striking  example  of  the 
liberties  courts  have  taken  with  positive  statutes,  which  exists. 
But  great  excuse  may  be  found  in  the  inherent  difficulty  of 
establishing  any  exact  interpretation  which  shall  be  applica- 
ble in  all  cases,  and  in  the  temptation  to  hold  it  inapplicable 
upon  slight  grounds,  growing  out  of  the  hardship  in  many 
instances,  of  applying  it 

There  is  a  difference  in  one  or  two  particulars  between  our 
statute  and  the  English  statute  of  frauds.  Ours  makes  the 
agreement  void ;  that  simply  provided  that  no  action  should 
be  maintained  on  it  That  includes  agreements  ^'  not  to  be'' 
performed  within  a  year;  ours,  agreements  that  ^by  the 
iermSf^  are  not  to  be  performed  within  a  year.  And  we  think 
it  a  sound  construction  to  say,  that  in  order  to  bring  a  case 
within  this  clause  of  our  statute,  the  court  must  be  able  to  see 
from  its  terms,  that  the  performance  is  not  to  be  completed 
within  the  year,  or  what  is  the  same  thing,  that  it  cannot,  in 
the  nature  of  things,  be  done.  We  think  this  rule  in  harmony 
with  the  statute,  and  that  it  is  much  more  certain  in  its  appli* 
cation  than  that  of  pursuing  the  inquiry  into  the  probable 
means  and  modes  of  performance  contemplated  by  the  par- 
ties, and  then  into  the  possibility  or  impossibility,  according 
to  those  means  and  modes,  of  completing  the  contract  with- 
in the  year.  The  later  rule  must,  in  many  cases,  open  inqui- 
lies  of  so  vague  and  uncertain  a  character,  as  to  make  it  im- 
possible to  arrive  at  any  accurate  result    Suppose  a  contract 


Digitized  byCjOOQlC 


1859]  WISCONSIN  REPORTS.  67 


Rogon  Tt.  Brigh^mMi  •%  ftL 


with  an  artizan  to  manufacture  a  quantity  of  articles  person* 
ally,  which,  by  his  own  labor  at  the  ordinary  mode  of  work- 
ing, he  could  not  finish  in  a  year,  but  by  extraordinary  indus- 
try he  could,  would  it  be  within  or  without  the  statute? 
Would  the  party  not  be  at  liberty  to  be  unusually  industri- 
ous if  he  chose  ?  And  if  by  being  so  he  could  complete 
his  contract,  should  he  be  deprived  of  it,  because  at  the 
ordinary  rate  he  would  have  worked  more  than  a  year  ?  It 
would  seem  not  And  yet,  an  inquiry  into  the  various  de- 
grees of  diligence  that  might  be  used,  and  the  possibilities 
resulting  therefrom,  would  seem  too  uncertain  as  a  practical 
criterion  of  the  legaUty  of  a  contract  Or,  suppose  a  contract 
with  a  man  to  manufacture  a  quantity  of  articles  which,  with 
the  workmen  he  then  has,  he  cannot  possibly  finish  in  the 
year,  but  might  by  employing  others,  but  nothing  is  said  in  the 
contract  upon  this  point;  shall  there  then  be  an  inquiry  whether 
the  parties  contemplated  that  only  those  then  employed  should 
work,  or  that  others  should  be  employed,  and  the  contract  be 
held  good  or  bad  accordingly  ?  This  would  seem  too  uncer- 
tain for  practical  purposes. 

Applying  therefore  the  rule  above  stated  to  this  case,  there 
was  nothing  in  the  terms  of  this  contract,  whif  h  showed  that 
it  was  not  to  be  performed  in  the  year,  nothihg  in  its  nature 
that  showed  that  it  could  not  be.  It  might  have  been  impos- 
sible for  the  defendants  to  complete  it  with  the  means  they 
then  had  of  working,  but  they  might  have  built  other  mills, 
they  might  have  employed  other  mill  owners  to  do  it  for  them. 
We  think  therefore  the  refusal  to  give  the  instruction  before 
mentioned,  was  erroneous,  and  that  the  judgment  must  be  re- 
versed for  that  reason. 

According  to  many  authorities,  another  ground  might  have 
been  claimed  by  the  defendants  for  holding  the  case  not  with- 
in the  stsUttte,  though  none  of  the  exceptions  raise  the  ques* 
tioa    That  is,  that  it  ai^peais  here,  that  the  contract  was  to 
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be^  and  was  fully  executed  on  the  part  of  the  plaintiff  and  his 
partner  within  the  year.  They  delivered  the  logs  to  the  de- 
fendants, and  had  nothing  to  do  to  perform  it  on  their  part, 
inasmuch  as  the  defendants  were  to  sell  the  lumber  and  pay 
themselves.  This  has  been  held  to  take  the  case  out  of  the 
statute.  The  authorities  upon  the  point  are  collected  in  Brown 
on  Statute  of  Frauds,  p.  287,  et  seq. 

In  Donnellan  vs.  Beady  3  Earn.  &  Ad.,  899,  which  is  the 
leading  case  on  the  subject,  the  court  say :  ^  As  to  the  con- 
tract not  being  to  be  performed  within  the  year,  we  think  that 
as  the  contract  was  entirely  executed  on  one  side  within  the 
year,  and  as  it  was  the  intention  of  the  parties  founded  on  a 
reasonable  expectation  that  it  should  be  so,  the  statute  of 
frauds  does  not  extend  to  such  a  case.''  The  doctrine  does 
not  seem  to  be  fully  settled  in  England,  though  it  has  been  fre- 
quently approved  ;  and  it  has  been  approved  and  sustained  by 
a  number  of  decisions  in  this  country,  and  some  quite  recent 
ones.  See  authorities  cited  in  Brown  on  Statute  of  Frauds, 
p.  290,  note  4 ;  and  in  addition,  see  Blanding  vs.  Sargeant, 
S3  N.  H.,  239 ,  Compton  vs.  Martin,  5  Rich.,  14.  It  was, 
however,  questi<9ned  with  considerable  show  of  reason,  in 
Broadwell  vs.  (Hlmany  2  Den.,  87. 

There  would  seem  to  be  strong  reasons  for  holding  to  this 
rule,  if  it  can  be  done  upon  a  fair  construction  of  the  statute. 
For,  notwithstanding  the  statute,  men  frequently  trust  their 
most  important  matters  to  verbal  agreements,  and  where  they 
have  been  so  far  acted  on  as  to  be  entirely  executed  on  one 
side,  it  must  often  cause  great  hardship  to  overturn  the  un- 
derstanding upon  which  they  have  proceeded,  and  leave  them 
afloat  upon  such  implications  as  the  law  may  furnish.  On 
the  other  hand,  where  it  is  conceded  that  by  the  very  terms 
of  the  agreement,  it  cannot  be  fully  performed  within  the  year 
by  both  parties,  it  seems  to  be  taking  considerable  liberty  with 
the  language  of  the  statute,  to  say  tha't  the  case  is  not  within 
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it  But  as  this  point  was  not  raised  by  any  exception,  we 
shall  not  decide  it 

There  are  also  cases  which  hold  that  even  where  the  case 
is  within  the  statute,  yet  a  party  who  has  performed  or  in  part 
performed  it,  cannot  proceed  by  action  to  recover  what  he  has 
paid  or  delivered,  so  long  as  the  other  party  is  willing  to  abide 
by  it  •Sbboii  vs.  Draper,  4  Den.,  51 ;  West/all  vs.  Parsons, 
16  Barb.,  649.  The  doctrine  of  these  cases  seems  directly  ap- 
plicable here,  because  even  if  the  case  was  within  the  statute, 
the  plaintiff  and  his  partner  voluntarily  completed  the  agree- 
ment on  their  part,  and  then,  while  the  defendants  were  will- 
ing to  perform  and  insisted  on  their  right  to  perform,  brought 
this  action  to  recover  possession  of  the  logs  they  had  deliv- 
ered. But  as  this  question  was  not  presented  to  the  court 
below,  the  case  could  not  be  decided  upon  that  ground. 

The  instruction  asked  by  the  defendants  as  to  the  rule  of 
damages,  was  clearly  improper.  They  would  have  been  en- 
titled to  the  profits  they  might  have  derived  from  sawing  the 
logs  replevied,  according  to  the  contract 

But  for  the  reasons  before  stated,  the  judgment  is  reversed 
with  costs,  and  a  new  trial  awarded. 


PELTON  vs.  SUPERVISORS  OF  CRAWFORD  COUNTY. 

'     AFPEAI.   FROM   CIRCITIT   COURT,   CRAWFORD    COTTNTT. 
Httrd  July  18, 1859.]  [Dteided  DMember  li,  1869. 

County  Orders — Limiiaiions. 

A  eonnty  order  it  %  limple  eontrmet,  and  an  action  upon  it  is  barred  by  the  ttatnte  of 
limitation^  in  liz  years  from  the  date  of  presentation  for  payment 

Although  an  notion  be  barred  on  a  eonnty  order,  by  the  statute  of  limitations,  still  it 
is  arailable  to  the  holder,  to  the  amount  of  its  Cmo,  in  payment  of  oonn^  taxes, 
under  tbe  proTltions  of  the  tax  laws. 
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This  was  an  action  brought  on  the  16th  of  March,  1858, 
against  the  county  of  Crawford,  to  rt»cover  a  judgment  upon  a 
county  order,  signed  by  two  of  the  commissioners  of  the 
county,  and  dated  the  29th  of  May,  1843,  and  presented  for 
payment  on  the  31st  of  October,  1843,  and  payment  refused 
by  the  treasurer,  **  for  want  of  funds  in  the  treasury/*  The 
complaint  claimed  the  amount  of  tha  order,  ||90  86,  and  in* 
terest,  from  the  date  of  presentation.  The  answer  set  up,  1, 
denied  the  making  and  presentation  within  six  years;  2, 
denied  the  presentation  to  the  treasurer,  according  to  law,  and 
refusal  to  pay;  and  3,  since  the  date  of  the  presentation 
alleged,  the  complainant  had  presented  orders  of  a  later  date, 
which  had  been  paid.  On  the  trial,  the  order  was  read,  &c., 
and  the  judge  decided  that  the  action  was  not  barred  by  the 
statute  of  limitations ;  and  judgment  was  rendered  for  the 
order  and  interest,  from  the  date  of  the  presentation— ilS6  52. 
From  that  judgment  this  appeal  is  taken  to  this  court. 

B.  E,  Hutchinson,  District  Attorney,  for  the  appellant,  as- 
signed the  following  errors:  1.  The  court  erred  in  deciding 
that  the  plaintiff's  action  was  not  barred  by  the  statute  of 
limitations.  2.  The  court  erred  in  rendering  judgment  for 
the  plaintiff,  for  the  county  order  sued  on.  3.  The  court  erred 
in  allowing  interest  on  the  order  from  the  date  of  presenta- 
tion ;  and  4th,  in  allowing  any  interest  on  the  order. 

Bull  fy  Kingy  for  the  respondent. 

The  actions  founded  upon  any  contract  or  liability  which 
are  barred  by  the  statute  of  limitations,  are  only  actions 
founded  upon  contract  in  fact j  and  not  such  liabilities  as  are 
created  by  construction  of  law.  Ptast  vs.  Howard^  14  John., 
480 ;  STnith  vs.  Lockwoody  7  Wend.,  241. 

The  examination,  settlement  and  allowance  of  the  respond- 
ent's claim  by  the  county  commissioners,  and  being  entered 
on  record  by  their  clerk,  is  in  the  nature  of  a  judgment,  and 
will  be  regarded  as  a  speciality,  in  reference  to  the  statute  of 
limitations. 

The  order  in  this  case  being  signed  by  the  county  com- 
missioners, and  attested  by  their  clerk,  is  like  a  promissory 
note,  signed  in  the  presence  of  an  attesting  witn^ss,  against 
which  the  statute  does  not  run.  Rev.  Stat  1849,  p.  643,  §  1 ; 
and  also  Rev.  Stat.  Wi&  Ter.,  261,  §  19. 

County  orders  will  bear  interest  after  presentment  at  the 
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treasury,  and  reftisal  of  payment  by  the  treasurer,  bat  not 
before.    Robins  vs,  Lincoln  County  Cowrty  3  Ma,  57. 

It  is  a  general  rule  that  whenever  a  debtor  knows  precisely 
what  he  is  to  pay,  and  when  he  is  to  pay,  he  shall  be  cjiarged 
with  interest,  if  he  neglects  to  pay.  Interest  is  recorerable  on 
contracts  for  the  payment  of  money  from  the  time  when  the 
principal  ought  to  have  been  paid.  Williams  vs.  SAermany  7 
Wend.,  109. 


By  the  Courts  Cole,  J.  We  hare  decided  at  the  present 
term,  in  the  case  of  Savage  vs.  The  Board  of  Supervisors 
of  Crawford  County^  supra  49,  that  an  action  might  be 
maintained  upon  a  county  order  after  the  same  had  been  pre- 
sented to  the  county  treasurer,  and  payment  by  him  refused, 
for  want  of  funds.  The  order  in  this  case  was  issued  in  1843, 
and  in  that  year  presented  to  the  county  treasurer,  and  pay- 
ment refused.  The  n^^pondent  commenced  his  action  upon 
the  order  in  1858,  and  the  county,  among  other  defences,  has 
set  up  the  statute  of  limitations.  We  are  of  the  opinion  that 
the  statute  bars  a  recovery.  Section  14,  chap.  127,  R.  S., 
1849,  declares  that  ^  the  following  actions  shall  be  commenced 
within  six  years  next  after  the  cause  of  action  shall  accrue, 
and  not  afterwards.^'  1.  ^All  actions  of  debt  founded  upon 
any  contract  or  liability  not  under  seal,  except,^'  &c.  4.  "All 
actions  of  assumpsit,  or  on  the  case,  founded  on  any  contract 
or  liability  expressed  or  implied.*'  Under  the  old  practice, 
we  suppose  the  proper  fbrm  of  action  upon  a  county  order 
would  be  assumpsit,  and  subdivision  4  of  the  section  would 
apply  to  it 

But  it  was  insisted  by  the  counsel  for  the  respondent,  that 
the  statute  of  limitations  could  not  apply  to  an  action  brought 
upon  a  county  order,  for  several  reasons,  which  he  gave ; 
none  of  which,  however,  was  satisfactory  to  our  minds.  We 
shall  not  notice  these  reasons  in  detail,  but  our  observations 
will  substantially  dispose  of  them.    The  county  order  in  this 
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case  is  signe^  by  two  commissioners  of  the  county  board,  at- 
tested by  the  clerk,  and  is  in  the  usual  form  of  such  instru- 
ments. The  order  is  unquestionably  an  evidence  of  a  county 
liability,  drawn  by  certain  county  officers,  authorized  by  law 
to  draw  the  same,  upon  another  county  officer  directing  him 
to  pay  the  amount  of  money  therein  specified,  out  of  any 
money  in  the  treasury  not  otherwise  appropriated.  That  an 
action  upon  it  is  founded  upon  the  evidence  of  a  county  lia- 
bility, or  county  indebtedness,  is  very  clear.  Tyell  vs.  The 
Supervisors  of  La  Pier  County ^  6  McLean,  446. 

It  is  analagous  to  a  check  drawn  by  an  individual  upon  a 
bank,  for  the  payment  of  money ;  though  probably  the  rules 
of  commercial  paper  do  not  apply  to  a  county  order  ;  still,  it  is 
the  evidence  of  a  county  liability,  and  an  action  upon  it  must 
be  commenced  within  the  time  required  by  law. 

It  was  suggested  that  a  county  order,  under  the  laws  of  the 
State,  was  in  the  nature  of  a  judgment,  and  might  be  regarded 
as  a  speciality ;  or  was  like  a  promissory  note,  signed  in  the 
presence  of  an  attesting  witness,  &c.  It  would  hardly  be 
conect  to  say,  that  a  county  order  was  a  judgment,  in  the 
peculiar  and  restrictive  sense  in  which  that  word  is  used  in 
the  statute,  or  that  it  is  a  promissory  or  bank  note.  County 
orders  constitute  a  form  of  indebtedness  well  known  to  the 
laws  of  the  state ;  and  it  is  very  convenient  for  the  board  of 
supervisors,  upon  settling  and  allowing  charges  against  the 
county,  to  evidence  the  indebtedness  in  this  way.  No  advan- 
tage is  gained  by  likening  them  to  a  judgment,  speciality,  or 
promissory  note,  although  they  may  possess  some  of  the  char- 
acters, and  performi  some  of  the  functions  of  each.  We  think 
they  are  a  peculiar  form  of  county  indebtedness,  and  that  the 
statute  of  limitations  runs  upon  them,  as  upon  a  simple  con- 
tract Although  an  action  might  be  barred  upon  them  in  six 
years,  still,  orders  are  available  to  the  amount  of  their  face,  in 
the  payment  of  county  taxes,  under  the  provisions  of  the 
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Statute ;  so  that  though  an  action  will  not  lie  upon  an  order 
upon  which  the  statute  of  limitations  has  run^  still  it  is  not 
lost  to  the  holder  thereof. 

From  the  view  taken  of  this  case,  it  becomes  unnecessary 
to  consider  whether  a  county  order  issued  before  the  adoption 
of  the  Revised  Statutes  of  1850,  draws  interest  or  not 

The  judgment  of  the  Circuit  Court  is  reversed. 


MARKWELL  vs.   BOARD   OF   SUPERVISORS   OF 
WAUSHARA  COUNTY. 

'appeal   7£0M  circuit   COtTHT,  WAUSHARA   COUNTY. 
Hoard  July  23,  1859.]  [Boddod  DooM&bor  li,  1859. 

County — Complaint — Demurrer. 

An  AotloB  oan  bo  maiiifcainod  againit »  oountj,  upon  »  oonntj  ordor,  after  tho  mao 
hafl  boon  prooontod  to  tho  ooimty  troararer  for  pajmonty  and  pajmoot  roftuod 
for  want  of  ftinda  in  tho  troatuy. 

If  »  oomplaint  is  not  fofioiontly  oortaia,  tho  romodj  ii  not  by  doamrror,  bat  bj 
motbn  to  haro  tho  tamo  mado  moro  doflnito  and  oertain. 

The  facts  in  this  case  will  be  readily  gathered  from  the  de- 
cision of  the  circuit  judge,  and  from  that  of  this  court  The 
opinion  of  Judge  Cate  is  as  follows : 

''  The  complaint  in  this  action  sets  up  a  claim,  on  the  part 
of  the  plaintiff,  against  the  county,  based  upon  county  orders, 
issued  by  said  county.  The  defendant,  by  its  counsel  inter- 
posed a  demurrer,  claiming  that  the  complaint,  admitting  it 
to  be  trae,  establishes  no  claim  against  the  county  that  can 
be  the  subject  matter  of  a  suit 

^  In  my  judgment  the  demurrer  is  well  taken,  and  must  be 
sustained  for  the  reasons  following :  The  authority  for  issu- 
ing county  orders,  and  the  way  and  manner  of  cancelling 
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them,  are  entirely  statutory.  Provision  for  their  payment  is 
also  made  by  statute.  County  orders  shall  be  received  in 
payment  for  county  taxes,  so  shall  jurors'  certificates;  and 
sec.  129,  chapter  13.  of  Revised  Statutes,  provides  that  county 
orders,  properly  attested,  shall  be  entitled  to  a  preference  as  to 
payment,  according  to  the  order  of  time  in  which  they  may 
be  presented  to  the  county  treasurer;  and  our  statutes  contain 
liberal  provisions  for  the  redemption  of  county  orders,  by  com- 
pelling collectors  to  receive  them  for  taxes,  and  county  treas- 
urers to  receive  them  from  the  town  collectors. 

"  Aside  from  the  statute,  there  is  no  method  of  enforcing 
payment  of  county 'orders;  but  the  holder  is  compelled  to 
pursue  the  mode  pointed  out;  the  whole  tenor  of  our  laws  in 
regard  to  the  issuing  of  county  orders,  the  receiving  them  for 
taxes,  and  payment  at  the  county  treasury  in  the  order  of 
time  in  which  they  are  presented,  precludes  the  idea  that  a 
suit  against  the  county  can  be  predicated  thereon,  upon  the 
failure  of  the  treasurer  to  pay  them  on  presentation. 

'^  Then,  again,  upon  general  grounds  of  public  policy,  in 
my  opinion,  the  right  of  the  holder  of  a  county  order  to  main- 
tain a  suit  thereon  does  not  exist.  The  county  board  is  in 
duty  bound  to  raise  a  tax  sufficient  to  pay  the  indebtedness 
of  the  county,  outstanding  orders,  &c.,  and  upon  a  refusal  to 
do  so,  unquestionably  could  be  compelled  to  perform  that  part 
of  their  duty.  The  board  is  under  obligation  to  provide  for 
the  outstanding  orders,  and  good  faith  to  creditors  and  their 
absolute  right,  would  oblige  it  to  raise  a  tax  sufficient  for  that 
purpose.  In  what  better  light  would  the  holder  of  a  county 
order  stand  after  having  obtained  his  judgment  ?  He  must 
then  resort  to  the  county  board,  and  a  special  tax  must  be 
levied  to  pay  the  judgment 

^  But  suppose  the  board  refuse,  he  must  then  resort  to  some 
power  to  compel  them  to  do  it ;  that  tax  may  all  be  collected, 
or  a  part  may  be  returned  delinquent  So  it  must  be  seen  that 
the  holder  of  a  county  order  does  not  materially  advance  his 
interest  by  suin^  even  if  he  had  the  right  to  do  so,  but  the 
coun^  would  be  immersed  in  a  heavy  bill  of  costs,  in  many 
cases  exceeding  the  original  demand.  Section  42,  chapter  13, 
cannot  be  construed  as  authorizing  the  maintaining  of  a  suit 
against  a  county  upon  a  county  order,  but  was  enacted  to 
compel  persons  having  claims  other  than  county  orders  to 
present  them  to  the  county  board  for  allowance  before  bring- 
ing suit  upon  them.    The  right  to  bring  suit  upon  county  or- 
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ders,  if  once  established,  would  lead  to  unpleasant  conse- 
quences; it  would  cause  derangement  in  the  finances  of  the 
county — the  funds  of  the  county  would  be  liable  to  be  inter* 
cepted  before  reaching  the  treasury,  by  being  levied  upon  to 
satisfy  unpaid  judgments.  Town  treasurers  would  be  gar- 
nisheed,  and  much  confusion  and  disorder  would  enstia 

There  being  no  express  statute  authorizing  a  proceeding  of 
this  kind,  I  am  of  opinion,  upon  grounds  of  public  policy, 
that  the  right  to  sue  a  county  upon  a  county  order,  does  not 
exist 

^  The  reasoning  of  the  supreme  court,  in  Keep  vs.  Frazier, 
4  Wis.,  224,  perhaps  has  some  bearing  upon  the  case  at  bar. 

•*  Demurrer  sustained.'' 

Upon  filing  this  decision,  judgment  was  entered  in  favor  of 
the  defendant  and  against  the  plaintiff  for  costs. 

From  this  judgment  the  plaintiff  appealed  to  the  supreme 
court 

Spencer  fy  Firming  for  appellant. 

Mbott,  Gregory,  fy  Pinney,  and  fF.  H.  Webb,  for  the  re- 
spondent 


By  the  Court,  Colb,  J.  This  was  an  action  commenced 
by  the  appellant  for  the  recovery  of  the  amount  of  certain 
county  orders,  issued  by  the  board  of  supervisors  of  Wau- 
shara county.  The  complaint  was  demurred  to  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sosUined,  and  (be  cause  comes  to 
this  court,  on  appeal,  from  the  order  sustaining  the  demur- 
rer. 

In  the  case  of  Thomas  A.  Savage  vs.  The  Board  of  Super- 
visors of  Crawford,  Crtnqford  County,  }\ist  decided,  it^pra  49, 
we  held  that  an  action  could  be  maintained  against  the  board 
of  supervisors,  upon  a  county  order,  after  the  same  had  been 
presented  to  the  county  treasurer  for  payment,  and  payment 
refused,  for  want  of  funds  in  the  treasury.  It  is  unnecessary 
to  re-assign  here  the  reasons  which  led  us  to  this  conclusion. 
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The  decision  in  that  case  disposes  of  this  appeal.  The  circuit 
court,  in  sustaining  the  demurrer,  placed  his  decision  upon 
the  ground  that  an  action  would  not  lie  upon  a  county  order. 
In  this,  we  think,  he  was  in  an  error. 

Another  reason  has  been  assigned  here  in  support  of  the 
demurrer,  which  is,  that  the  complaint  is  not  sufficiently  cer- 
tain as  to  the  amount  of  each  order,  to  whom  they  were  di» 
rected,  and  by  whom  signed,  &c.  If  the  complaint  was  de- 
fective for  want  of  certainty,  the  remedy  under  the  code  was 
by  motion  to  have  the  same  rendered  more  definite  and  cer- 
tain. 

The  order  of  the  circuit  court,  sustaining  the  demurrer,  is 
overruled,with  costs,  and  the  cause  remanded  for  further  pro- 
ceeding according  to  law. 


NICHOLS  vs.  KRIBS  et  aL 

ERROB  TO   CIBCUrr   COUBT,  JUNSAU   COUNTT. 
Heard  Angut  10, 1869.]  [Deeided  beeemlMr  14, 1859. 

Cognovit — Judgment — Assignment. 

A  oonf^oioii  fbr  » judgment  which  itates  that  the  defendant  pnrohaied  of  the  plain- 
tiff in  the  month  of  Mnroh,  1867,  n  large  quantity  of  goods  and  wares,  at  New 
York,  to  the  amonnt  and  Talne  of  $1,916,  at  six  months'  credit  (torn  the  list  of 
Maroh,  and  reoelred  the  goods,  fto.,  and  there  is  now  dae  said  plaintiff  the  som 
$1,090,  Ao.,  does  not  snffieiently  state  the  facts  upon  which  the  indebtedacii 
arose,  to  anthorlse  the  Jadgment  to  be  rendered ;  and  snoh  a  Jadgment  will  not 
protect  the  sheriff  In  making  a  lery  apon  the  property  of  the  defendant  in  the 
hands  of  his  assignee. 

An  assignee  for  the  beneflt  of  creditors,  may  attack  the  Talidity  of  a  judgment  enter- 
ed  upon  the  eonlbssion  of  his  aisignor. 
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This  was  an  action  commenced  by  the  defendants  in  error, 
Frederick  H.  Kribs  and  Ephraim  Myers,  against  George  R 
Nichols,  the  plaintiff,  for  the  recovery  of  personal  property, 
claiming  title  in  themselves  as  the  assignees  of  Moses  E.  & 
David  Kribs,  and  averring  detention,  &c.,  by  Nichols. 

To  the  complaint  Nichols  answered,  1,  general  denial;  2, 
he  alleged  that  the  personal  property  at  the  time  of  commence- 
ment of  said  action  was  the  property  of  Moses  K.  and  David 
Kribs,  and  that  defendants  had  no  special  claim  or  title  there- 
in ;  that  about  the  23d  day  of  October,  1857,  James  Freeland, 
Robert  Squires,  Charles  H.  Bowen,  Patrick  H.  Baker  and 
William  H.  Freeland,  duly  recovered  judgment  in  the  circuit 
court  of  Juneau  county  against  Kribs  and  Kribs,  for  01,103  34, 
and  it  was  duly  docketed  in  the  office  of  the  clerk  of  said 
court  at  said  time ;  that  the  judgment  remaining  unsatisfied, 
unpaid  and  undischai^ed  of  record,  Freeland,  Squires,  Bow- 
en,  Baker,  and  Freeland,  caused  execution  to  be  issued  upon 
the  judgment  directed  to  the  plaintiff  in  error,  who  then  was 
sheriff  of  the  county  of  Juneau,  for  execution ;  that  by  virtue 
thereof  he  duly  levied  upon  and  took  into  his  possession  as 
such  sheriff,  the  personal  property  in  the  complaint  stated, 
and  held  the  same  until  they  were  taken  from  him  in  this  ac- 
tion against  him,  by  the  coroner  of  Juneau  county  ;  that  at 
the  time  of  the  taking,  the  property  was  the  property  of  Kribs 
and  Kribs,  and  liable  to  be  taken  on  the  execution. 

On  the  trial  of  the  case  the  jplaintiflOsi  below  proved  their 
title  to  the  property;  and  the  defendant  offered  to  read  a  judg- 
ment record  in  the  case  named  in  his  answer,  as  follows : 

Title — ^^  Statement  and  confession  of  judgment  without 
action :  We,  residents  of  Juneau  county,  in  the  state  of  Wis- 
consin, do  hereby  confess  judgment  in  this  cause  in  favor  of 
the  above  named  plaintiffs  for  the  sum  of  one  thousand  and 
ninety  dollars  and  thirty-four  cents,  and  authorize  judgment 
to  be  entered  therefor  against  us. 

^  This  confession  of  judgment  is  for  a  debt  justly  owing  and 
due  to  the  plaintiffs,  arising  upon  the  following  facts :  The 
defendants  purchased  of  said  plaintiffs  in  the  month  of  March, 
1857,  a  lai^e  quantity  of  goods  and  wares  at  New  York,  to 
the  amount  and  value  of  01,915  72,  at  six  months'  credit 
from  the  21st  day  of  March,  and  have  received  said  goods, 
and  have  paid  of  said  sum  the  sum  of  0837 ;  that  there  is 
now  due  said  plaintiff  the  sum  of  01,090  34  aforesaid  ^  that 
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said  defendants  jointly  as  partners,  purchased  said  goods  of 
said  plaintiff  as  the  firm  of  Freeland,  Sqnires,  &  Co. 

"MOSES  K.  KRIBS, 
«  DAVID  KRIBS/' 

This  was  sworn  to  by  the  two  Kribs,  and  the  entry  in  the 
judgment  book  by  the  clerk  was  as  follows : 

"  On  filing  the  within  statement  and  confession  it  is  adjudg- 
ed by  the  court  that  the  plaintiffs  do  recover  against  the  de- 
fendants the  sum  of  one  thousand  and  ninety  dollars  and 
thirty-four  cents,  with  ten  dollars  costs,  and  the  disbursements, 
amounting  in  all  to  the  sum  of  |l  1,103  34. 

D.  McKERCHER,  Clerk. 

Richard  Smith,  PlaintiflPs  Att'y.'* 

"  Dated  October  23,  1857,  at  4j  o'clock  P.  M.  Steite  tax 
paid,  Hi.  Received  and  filed  this  23d  day  of  October,  1857^ 
at  4i  o'clock  P.  M.  D.  McKIRCHER,  Clerk." 

This  record  was  objected  to  and  ruled  out  by  the  circuit 
judge.  The  defendant  then  offered  the  docket  of  the  same 
judgment,  and  the  execution  on  which  he  had  seized  the 
goods,  to  show  his  levy  on  the  goods ;  but^all  of  these  were 
ruled  out  The  verdict  was  then  found  for  the  plaintiffs  for 
the  value  of  the  property,  $1,000,  and  six  cents  damages ;  up- 
on which  judgment  was  rendered.  From  that  judgment  this 
writ  of  error  was  brought. 

Smiih  ^  Ordwat/j  for  the  plaintiff  in  error. 

The  defendants  in  error,  as  the  assignees  of  Kribs  &  Kribs, 
could  not  object  that  their  assignees  made  an  insufficient  state- 
ment of  a  confession  of  judgment  They  stand  in  the  place 
of  their  assignors,  who  would  have  been  estopped  from  rais- 
ing this  question  in  this  form.  The  object  of  the  code  was 
to  protect  other  judgment  creditors  from  fraud ;  for  their  sole 
benefit  the  specification  was  required.  Such  is  the  tenor  of 
all  the  authorities.  Chappel  vs.  Chappel,  2  Kern.,  257;  Dun- 
ham vs.  fVatermarif  17  N.  Y.,  9. 

The  statement  in  question  fully  complies  with  the  provis- 
ions of  ihe  Code,  §  2t^6 ;  that  is,  it  ^  states  concisely  the  facts 
out  of  which  the  judgment  arose;"  the  debt,  its  origin,  and 
the  necessary  particulars  thereof.  It  is  full  and  precise 
enough  to  advise  other  creditors  thereof;  and  shows /irtma 
facie,  a  fair  and  honest  transaction,  untainted  with  fraud  or 
covin. 
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L.  Van  Sljfcky  for  tbe  defendants  in  error. 

The  statement  is  not  sufficient  in  this ;  it  does  not  state  the 
day  of  the  month  when  the  purchase  was  made,  so  that  the 
creditors  of  Kribs  could  with  any  certainty  investigate  the 
bonajidts  of  the  transaction ;  the  exact  and  true  time  of  tbe 
purchase  and  payment  should  be  set  forth.  Gandal  vs.  Finn, 
13  How.  Pr.,  418. 

The  intention  of  the  requirement  of  sec.  286,  was  to  compel 
the  person  confessing  the  judgment,  to  disclose  what  was  the 
real  consideration  of  the  judgment  confessed,  and  to  sho#  to 
all  interested,  the  transaction  out  of  which  the  debt  originated. 
Dunham  vs.  fVaiermarif  17  N.  Y.,  9  j  Lawless  vs.  Hacketi,  16 
John.,  149. 


By  the  Court  J  PAiifs,  J.  The  only  question  in  this  case  is, 
as  to  the  sufficiency  of  the  statement  of  facts  on  which  the 
judgment  was  entered,  under  which  the  defendant  below 
sought  to  justify.  There  is  considerable  difference  among  tbe 
subordinate  courts  of  New  York,  as  to  the  degree  of  certainty 
required  in  statements  of  this  kind.  But  the  matter  has  been 
before  the  court  of  appeals,  which  has  adopted  the  rule  of 
those  authorities  .which  have  been  most  strict  in  requiring 
certainty  in  them. 

In  Chappelvs.  Chappel^  2  Kern.,  215,  and  in  Dunhan  vs. 
Waterman^  17  N.  Y.,  9,  the  rule  laid  down  in  Lawless  vs. 
Rackettj  16  John.,  149,  was  held  applicable  to  these  state- 
ments under  the  code.  And  if  this  is  a  correct  view  of  the 
matter,  and  we  think  it  is,  the  statement  in  this  case,  although 
coming  nearer  to  what  is  requisite  than  those  in  some  of  the 
cases,  must  be  held  insufficient 

In  Lawless  vs.  Hackett  it  is  said,  ^  the  specification  ought 
to  be  so  particular  and  precise  as  to  apprise  all  persons  inter- 
ested of  the  nature  and  consideration  of  the  debt  A  state- 
ment as  general  as  the  common  counts  in  a  declaration,  is  not 
sufficient  It  ought  to  be  as  special  and  precise  at  least  as  a 
bill  of  particulars.    If,  for  example,  the  consideration  was  for 
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goods  soldy  the  specification  ought  to  state  the  kind,  quantity 
and  price  qf  the  goods j  ^^fyc. 

Now  here,  with  the  exception  of  stating  the  month  when 
the  goods  were  sold,  the  statement  is  as  general  as  the  com- 
mon counts.  It  says  the  debt  was  for  ^  goods  and  wares/' 
which  the  defendants  had  bought  of  the  plaintiffs.  It  states 
the  amount  of  the  price,  but  does  not  state  anything  as  to  the 
kind,  quantity  or  nature  of  the  goods.  Fraud  deals  in  gene- 
falities,  and  it  does  so  necessarily,  for  the  moment  it  attempts 
to  be  specific,  it  renders  itself  liable  to  detection.  The  object 
of  the  statute  in  requiring  these  statements,  was  to  put  on 
record  a  statement  sufficiently  clear  and  particular  as  to  the 
facts  to  enable  the  fraud,  if  one  exists,  to  be  readily  investiga- 
ted and  detected.  And  we  do  not  think  this  object  can  be 
accomplished,  if  a  statement  like  this  is  held  sufficient.  It 
may  not  be  necessary  to  state  the  facts,  as  in  a  bill  of  particu- 
lars, but  we  think  there  should  be  something  more  certain 
than  the  general  words  ^  goods  and  wares,"  and  that  there 
should  at  least  be  some  designation  of  the  kinds  and  quantity 
of  the  goods,  and  that  the  date  and  place  of  the  transation 
should  be  stated  with  as  much  accuracy  as  possible. 

There  can  be  no  doubt  that  an  assignee  for  the  benefit  of 
creditors  was  entitled  to  make  the  objection  to  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Dixon,  C.  J.,  took  no  part  in  the  decision  of  this  case,  hav- 
ing been  of  counsel  for  one  of  the  parties. 
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SCHIEFFELIN  et  aL  vs.  WHIPPLR 

APPKAL  FROM  dBCUIT  COURT,  PIBROB  COUNTT. 
HMtd  Jal7  28, 1859.]  [Beeii^d  DMoaber  U,  1859. 

Declaration — Evidence — Amendment. 

Where  the  oanve  of  aotion  aroee  upon  a  promisory  note,  uid  the  deelaration  wu  in 
oommon  monej  eonnts  alone,  without  a  oopy  of  the  note^  then  the  note  eonld 
not  be  read  in  eridenee. 

A  plaintiff  may  amend  hii  pleadings  on  terma  ao  aa  to  allow  the  note  on  which  the 
aotion  ia  founded  to  he  read  in  eridenoe,  if  he  wonld  otherwiae  looae  hia  right  of 
aotion,  by  reaaon  of  the  atatnte  of  limitation ;  and  thia,  though  the  ooort  had  or- 
dered a  nonanit,  for  want  of  eridenee,  but  judgment  had  not  jet  been  actually 
entered  thereon. 

The  eaee  of  Shower  vt,  Fo»  JR%v€r  RaUroad  Co,,  7  Wia^  865,  oonaidered  and  ap- 
proTod. 

This  was  an  action  commenced  by  declaration,  containing 
only  the  money  counts.  The  action  was  founded  upon  a 
promissory  note  for  {i367»61,  dated  September  2,  1850,  and 
payable  in  six  months  from  date.  No  copy  of  the  note  was 
given^  nor  was  there  any  special  count  upon  it.  The  declar« 
ation  was  served  February  28,  1857,  and  the  plea  of  the  gen- 
eral issue  interposed.  The  trial  took  place  on  the  25th  Nov- 
ember, 1857,  before  the  court,  without  a  jury,  when  the  plain- 
tiff offered  to  read  the  note  in  evidence,  and  it  being  objected 
to,  was  ruled  out  by  the  court  and  excepted  to. 

The  court  then  asked  the  counsel  for  the  plaintiffs  if  he  had 
any  further  evidence  to  introduce,  and  he  replied  that  unless 
he  was  allowed  to  introduce  the  note,  he  supposed  the  suit 
would  have  to  go  down.  The  court  then  directed  a  nonsuit 
to  be  entered,  whereupon  the  plaintiffs  moved  the  court  for 
leave  to  amend  their  declaration  upon  such  terms  as  the  court 
might  see  fit  to  impose,  so  that  the  paper  writing  might  be 
introduced  and  admitted  in  evidencei  And  the  plaintiflb,  bv 
their  counsel,  in  support  of  such  motion,  urged  as  a  grouna, 
and  offered  to  show  that  the  demand  and  cause  of  action  of 
the  plainti£&,  and  which  was  evidenced  by  said  paper  writing, 
accrued  on  the  5th  day  of  March,  1851,  as  appeared  upon 
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the  face  of  said  paper,  and  that  the  said  demand  and  cause 
bf  action,  was  and  would  be  barred  by  the  statute  of  limita- 
tion, unless  the  paper  could  be  introduced  and  admitted  in 
evidence  on  the  trial  of  this  action. 

The  counsel  Sot  the  ddendant  insisted  that  the  court  had 
no  right  to  do  so— it  would  take  the  defendant  by  surprise, 
being  wholly  unprepared  to  show  that  the  note  was  paid, 
which  counsel  contended  was  a  fact  And  that  if  it  was  a 
matter  of  discretion,  it  would  be  an  unwarrantable  exercise 
of  such  discretion ;  and  the  court  thereupon  gave  its  opin 
ion  and  decided  that  the  ground  ui^ed  by  the,  plaintifis  in 
support  of  such  motion  was  insufficient,  and  refused  to  al- 
low the  amendment,  or  any  amendment  of  the  declaration, 
and  denied  the  motion  of  the  plaintiffs,  and  stated  that  the 
nonsuit  must  stand,  to  which  opinion  and  decision  of  the 
court  the  plainti£Gs  excepted. 

Theplaintifis  to  maintain  and  prove  the  issue  aforesaid  on 
their  part,  offered  to  prove,  by  a  competent  witness  produced 
for  that  purpose,  an  indebtedness  of  the  defendant  to  the 
plaintiffs,  as  alleged  in  the  counts  contained  in  the  declar- 
ation. 

The  counsel  for  the  defendant  objected,  on  the  ground 
that  a  nomsuit  had  been  entered.  And  the  court  did,  there- 
upon give  its  opinion  and  decide  that  it  was  too  late,  a 
nonsuit  having  been  directed  to  be  entered,  and  excluded 
the  testimony,  and  refused  to  receive  or  admit  any  testi- 
mony, that  might  b^  adduced,  to  which  the  plaint^  ex- 
cepted. 

A  judgment  of  nonsuit  was,  by  the  direction  ot  the  court 
entiured,  from  which  this  appeal  is  brought  to  this  court 

Dawson  4*  Clapp^  for  the  appellants. 

Wstheriy  it  Humphtej/^  for  the  respondent 


By  tht  Courts  Pahtx  J.  Conceding  in  this  case  that  the 
eooit  below  was  right  in  rejecting  the  note  offiired  in  evi- 
dence,  under  a  declaration  containing  the  common  counts 
only,  yet  we  think  it  erred  in  revising  to  allow  the  plain- 
tiff to  amend  upon  terma  In  disposing  of  this  motion  no 
stress  was  placed  upon  the  fact  that  the  court  had  already 


Digitized  by  CjOOQ IC 


IS5t]  WISCONSIN  REPORTa  83 


MojPtr  Ti.  SiraU, 


directed  a  nonsuit  That  was  done  after  the  plaintiffii' 
counsel,  in  answer  to  a  question  whether  he  had  fiirther 
evidence,  had  said,  '^if  the  note  was  hot  admitted,  he  sup- 
posed the  miit  must  go  down.''  Bot  immediately,  and  be- 
fore any  judgment  was  entered,  on  discovering  that  if  driven 
to  a  ne^  suit,  his  note  would  be  barred  by  the  statute  of 
limitations,  he  moved  for  leave  to  amend  upon  terms.  The 
court  very  properly  still  entertained  the  motion,  and  con- 
sidered it  upon  its  merits ;  but  erred  in  overruling  it  The 
power  of  amendment  is  frequently  and  justly  exercised  in 
such  cases.  And  the  fact  that  if  driven  to  a  new  action, 
the  party's  claim  will  be  barred,  is  of  controlling  influence 
in  favor  of  its  eicerdse.  This  court  has  already  decided 
duLt  amendmen48  shoatd  be  allowed  in  soch  cases,  in  the 
case  of  Shayer  V9.  Fox  River  Railroad  Co.,  7  Wis.  365.  Of 
course  it  should  have  been,  upon  just  terms,  including  a 
continuanoe,  if  the  defendants  were  not  prepared  for  trial. 
The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded £>r  further  proceedings. 


MOYER  V9.  STRAHL. 


APPSAL  FBOH  CIBCUIT  CQUET,  PIXBCX  COUNTT. 
Heud  July  SO,  1S60.]  [DmIAmI  DMtalMr  li,  IIM. 

^pp0al-^Friookmsn$» —  Uswy. 

When  Um  elerk  of  fhe  dreiiit  court  sukot  %  mUtako  in  dating  the  tlmo  when  an 
appeal  if  filed  with  hhn,  or  dbei  not  file  it  on  the  daj  it  b  serred  open  Ua, 
the  pwty  ^ipealtH  wlB  Mt  tbeiiby  U  di!ptl»«d  ef  hli  ri|^  to  t^  th«  «P^ 
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An  aniwer  whioh  ATtn  that  tiM  note  on  wbioh  the  action  ii  broaf  ht,  wm  aiede 
pajable  in  Minnetotiy  for  the  expreM  pnipoee  of  erading  the  nsnr j  lawa  of  thif 
State,  and  alto  arerf  the  oiory,  will  not  be  declared  ftiTolona,  on  a  motion  for 
judgment  for  that  reason.  Bneh  an  aniwer  if  not  to  eletrlj  nntenable  and  in« 
tnfl&cienty  that  die  eonrt  oonld  determine  iti  eharaettr  iqpon  iatpeetton,  witlioat 
argvment  or  reaeareh. 

The  eatet  of  Van  Sl^lu  v,  Cfarpenttr,  7  Wit.»  178;  Oruhh  w.  JUmingUm,  id.,  849; 
acd  Farmt^  and  MilUn'  Bank  w.  Sawyer,  id.,  879,  oontidered  and  approTed* 

This  is  an  action  commenced  by  the  respondent,  John 
Moyer,  against  the  appellant,  0.  Strahl,  on  a  promissory  note, 
made  by  the  appellant,  together  with  one  S.  R  Gunn.  dated 
at  Prescott,  Wisconsin,  June  26th,  1857,  payable  to  A.  P. 
Manning,  or  order,  for  the  sum  of  $1,150,  at  St.  Paul,  Minne- 
sota, due  six  months  after  date,  with  interest,  at  12  per  cent, 
per  annum,  from  date.  The  note  had  been  endorsed  J)y  the 
payee,  and  transferred  to  the  respondent  The  complaint  was 
served  on  the  9th  day  of  October,  A.  D.  1858,  and  was  in  the 
usual  form, and  verified.  The  answer  of  the  appellant,  which 
was  also  verified,  set  forth  that  in  the  making  of  the  note 
there  had  been  usurous  transactions  ;  that  the  real  amount 
was  01000,  and  the  0150  bad  been  added,  by  way  of  usury ; 
that  the  note  was  made  payable  at  St  Paul,  for  the  express 
purpose  of  evading  the  laws  of  Wisconsin,  and  not  as  the 
bona  fide  place  of  payment  The  answer  further  averred 
payment  of  the  sum  of  one  thousand,  which  was,  in  fact,  full 
payment  for  the  note. 

The  plaintiff  then  moved  the  court  for  judgment,  for  the 
frivolousness  of  this  answer.  The  motion  was  allowed,  and 
judgment  for  the  full  amount  claimed,  01,174  87,  and  costs  ; 
from  which  the  defendants  appealed  to  this  court 

Wise  4*  White,  for  the  appellant 

Hill  Sr  White,  for  the  respondent 

« 
By  the  Court,  Cols,  J.  A  motion  has  been  made  to  dis- 
miss this  appeal,  for  the  reason,  that  it  was  not  taken  within 
thirty  days,  as  required  by  the  code.  The  order  appealed 
from  was  entered  on  the  27th  of  November,  and  notice 
thereof  given  to  the  opposite  party.  The  notice  of  appeal, 
which  was  served  upon  the  clerk,  is  endorsed,  filed,  Decem- 
ber 28.    One  of  the  attorneys^  however,  for  the  appellant,  has 
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made  and  filed  an  affidavit,  in  which  he  states^that  the  origi- 
nal notice  of  appeal  was  served  upon  the  clerk,  the  same  day 
that  a  copy  thereof  was  served  upon  the  attorney  for  the  re- 
spondent, and  that  both  services  were  made  on  the  23d  of 
December.  There  is  no  counter  affidavit  filed,  and  we  there- 
fore are  forced  to  believe  that  the  clerk  either  made  a  mistake 
in  dating  the  time  the  notice  of  appeal  was  filed,  or  that  he 
did  not  file  it  the  day  it  was  actually  served  upon  him.  In 
either  case,  it  would  be  hard  to  deprive  the  appellant  of  his 
right  to  an  appeal  on  account  of  the  mistake  or  default  of  the 
clerk,  in  filing  the  notice.  The  motion  to  dismiss  the  appeal 
is  therefore  denied. 

The  appeal  was  from  an  order  adjudging  the  answer  of  the 
appellant  fnvolous.  An  examination  of  the  answer  will 
clearly  show  that  it  is  not  frivolous,  within  the  decisions 
of  this  court,  in  the  cases  of  Van  Slyke  vs.  Carpenter  et 
oL,  7  WisL,  17S;  Grubb  ve.  Remingiony  id.,  349;  and  The 
Farmtrf  and  Milkr^  Bank  vs.  Satvyer^  id.,  379.  If  its 
allegations  in  respect  to  the  usurous  agreement  should  be 
sustained,  by  proper  evidence,  and  it  should  be  proven  that 
the  note  was  made  payable  in  Minnesota  for  the  express  pur- 
pose of  evading  the  usury  laws  of  this  State,  it  would  present 
a  serious  question  as  to  whether  this  did  not  constitute  a 
good  defence  to  the  action.  But  it  is  not  necessary  for  us  to 
express  any  opinion  upon  the  sufficiency  of  this  answer,  and 
whether  it  discloses  a  state  of  facts  constituting  a  good  de- 
fence or  not,  and  we  must  not  be  understood  as  doing  sa  It 
is  manifest,  that  the  answer  is  not  so  clearly  untenable  and 
insufficient,  that  the  court  could  determine  its  character  upon 
inspection,  without  argument  or  research.  It  admits  of  great 
doubt  as  to  whether  it  does  not  set  up  a  good  defence. 

The  order  of  the  Circuit  Court  adjudging  the  answer  frivo- 
lous, must  be  reversed,  and  the  cause  remanded  for  further 
proeeedings,  according  to  law. 
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DAVIDSON  vs.  DAVIDSON. 

APFSAL   FBOM  CIBCUIT   COtJBT,  DAHB  COUHTT. 
Hmd  Nov«i^b«r  14, 18M».]  [Deeided  I>M«mbfr  li,  1860. 

-Bi/&  qf  Exception — Practice. 

li  m  partj  to  an  aotioB  deiire  flie  fspMOM  oowi  to  mriow  Ao  tMtlB«By,  to  mo  if  14 
fvpportod  dM  ooBohnioM  of  tk«  oowi  Wlow  vfon  tho  iMtt  ho  ihonld  otaoo  « 
c»M  to  bo  mado^  or  bill  of  esoofttion  aottted,  ombnoing  tbo  tottimony ;  othor- 
wiiOy  tho  fMti  will  not  bo  ro-^XAmined,  OTon  ia  an  oqnity  omo. 

A  oertifloftte  of  the  jndgo  who  tried  the  oeate  that  the  printed  ease  eontnfaii  eopha 
of  the  eewplaiirt^  antw«  and  •vidanee  prodnoad  in  the  eotit^  ko^  oaanet  be 
mod  af  a  snhftitale  for  a  oaae  or  bill  of  ezoeptioai. 

This  action  was  brought  to  compel  the  conveyance  by  the 
defendant  to  the  plaintiff  cff  certain  lands  deacribed  in  the 
complaint,  alleged  to  have  been  {mtehased  by  the  defendant 
as  the  agent  of  the  plaintiff  and  for  his  benefit  The  com- 
plaint and  answer  were  served  respectively  on  the  30th  day 
of  June,  and  the  16th  day  of  July,  1857.  The  complaint,  in 
substance,  set  forth:  That  James  Davidaott,  the  plaintiff, 
complains  of  Robert  Davidson,  the  defendant,  and  shows  that 
on  the  first  day  of  March,  1853,  it  was  agreed  by  and  between 
the  plaintiff,  who  was  then  a  resident  of  the  Province  of 
Canada  West,  and  the  defendant,  who  was  then  a  resident  of 
the  town  of  Cottage  Grove,  county  of  Dane,  Wisconsin,  that 
the  defendant  should  purchase  for  the  plaintiff  the  following 
described  lands,  then  owned  by  one  R  D.  R.  Newcomb : 
The  a  W.  qr.  of  sec,  18,  T.  7,  R  II,  and  the  S.  E.  qr.  of  the 
S.  R  qn  of  sea  13,  T.  7,  R.  10,  in  the  county  of  Dane,  on 
such  terms  of  payment  as  should  be  agreed  upon  by  the  de- 
defendant  and  Newcomb.  That  after  making  the  agreement 
witti  the  defendant,  the  plaintiff  returned  to  Canada  for  the 
purpose  of  removing  with  his  family  to  Cottage  Grove,  and 
residing  on  the  land  to  be  purchased;  tbat  Uie  defendant 
afterwards  made  an  agreement  to  purchase  the  lands  for  about 
the  sum  of  1^400;  the  payment  therefor  to  be  made  in 
amounts,  and  at  times  of  which  the  plaintiff  has  no  knowl- 
edge or  information  sufficient  to  form  a  belie£    In  accordance 
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with  the  agremeiity  the  plaintiff  made  pajmeats  to  the  de* 
fimdant,  to  be  by  him  apfdied  on  the  pnrcnaee.  In  the  epriog 
of  the  year  1853  the  deiindant  wrote  to  the  plaintiff  for 
money  to  pay  and  apply  on  the  porchaae,  and  the  plaintiff 
immediately  forwarded  by  mail  the  turn  of  one  hundred  dol- 
larsy  in  accordanee  with  the  request  of  the  defendant,  which 
sum  the  defendant  received,  and  applied  on  the  purchase  of 
the  land ;  that  about  the  eame  time  the  defendant  applied  a 
horee^  the  property  of  the  plaintifi^  of  the  value  of  one 
hundred  doUans  to  tatisiy  the  eum  of  one  hundred  ddlara  <m 
the  payments;  that  in  the  month  of  August,  1853,  the  plain- 
tiff  paid  to  the  defendant,  and  the  defendant  applied  abo  on 
the  payments  the  further  sum  of  fifty  dollars^  and  that  in  the 
year  1854  the  plaintiff  paid  the  defendant  the  forther  sum  of 
forty- seren  dollars,  which  sum  the  defendant  applied  also  on 
the  payments  for  the  lands;  that  previously,  and  in  the. month 
of  August,  1853,  the  plaintiff,  with  the  knowledge  and  at  die 
request  of  the  defendant,  and  in  accordance  with  and  by  vir- 
tue  €fl  the  purchase,  took  poeseesion  of  and  held  and  used 
the  lands  as  the  owner  and  purohaaer  thereof;  built  a  house 
thereon,  improved  a  part  of  the  same  by  breaking  and  fencing 
thereof;  has  resided  thereon  with  his  family,  and  has  had  full 
and  Gompleto  possession  of  every  part  thereof,  ever  since,  ex*- 
cept  that  the  defendant  has  wrongifiiUy,  unlawfully  and  forci- 
bly dispossessed  the  plaintiff  of  a  part  within  the  past  year ; 
that  the  defendant,  without  the  knowledge  or  consent  of  the 
plaintiff  has  obtained  a  deed  for  the  lands  from  Newcomb, 
in  his  own  name,  paying  the  balance  of  the  purchase  money 
therefor,  if  any  there  was  over  and  above  the  amounts  by 
the  plaintiff  advanced  to  the  defendant  and  by  him  paid 
thereon ;  that  the  defendant  made  the  payment  without  noti- 
fying the  plaintiff  of  the  time  or  amount ;  that  the  deed  of 
conveyance  was  by  the  defendant  put  upon  record  in  the 
office  of  the  register  of  deeds  of  Dane  county,  Wisconsin ; 
that  by  the  deed  and  the  record  thereof,  the  title  of  record  to 
the  lands  was  vested  in  the  defendant,  and  still  remains  90 
vested  in  him ;  that  on  the  twentieth  day  of  February,  1857, 
the  payment  so  made  by  the  defendant  over  and  above  the 
amounts  advanced  by  the  plaintiff^  with  interest  thereon,  did 
not  exceed  the  sum  of  three  hundred  dollars ;  that  on  the 
day  last  aforesaid,  the  plaintiff  tendered  and  offered  the  de- 
fendant the  sum  of  three  hundred  dollars  in  American  gold 
coin,  in  payment  of  the  sum  so  by  the  defendant  advanced. 


Digitized  byCjOOQlC 


88  WI9C(»fSIN  REPORTSw  [1859 


DAVidMBTf.  DftTldMNL 


and  interest  thereon ;  and  also  at  the  same  tune,  the  plaintiff 
presented  and  ofiered  to  the  defendant  a  qnit  claim  deed  for 
conveying  the  lands  to  the  plaintiff^  and  requested  the  defend* 
ant  to  sign  and  execute  the  same,  but  the  defendant  refused 
to  receive  the  sum  tendered,  or  to  execute  the  deed,  and  still 
does  so  refuse ;  and  the  plaintiff  then  averred  readiness  to 
pay  the  amount  due,  and  brought  jfSOO  into  court ;  that  the 
purchase  of  the  lands  was  to  be  and  was  made  by  the  defend- 
ant, at  the  request  of  the  plaintiff  as  his  agent,  and  that  there 
was  a  distinct  agreement  between  the  parties  that  the  title  to 
the  lands  was  to  become  vested  in  the  plaintiff  and  not  in 
tfie  defendant,  when  full  payment  should  be  made;  that  the 
money  advanced  by  the  defendant  was  advanced  and  was 
received  by  Newcomb,  for  the  use  of  the  plaintiff,  and  on  his 
account;  that  the  obtaining  of  the  deed  in  the  name  of  the 
defendant,  was  without  the  knowledge  or  consent  of  the 
plaintifi^  and  contrary  to  the  express  agreement  between  the 
parties  hereta 

Wherefore,  the  plaintiff  prays  that  the  defendant  may  be 
adjudged  to  convey  the  lands  to  the  plaintiff  by  a  good  and 
sufficient  conveyance,  &a 

The  answer  of  the  defendant  set  forth  in  pubstance: 
1.  He  denies  that  on  the  first  day  of  March,  1853,  or  at  any 
other  time,  it  was  agreed  between  him  and  the  plaintiff,  that 
the  defendant  should  purchase  for  the  plaintiff  the  lands  in 
the  complaint  described.  2.  He  admits  that  he  purchased 
the  lands  of  Newcomb  on  the  27th  day  of  July,  1852,  not  for 
or  on  behalf  of  the  plaintiff,  but  for  his  own  proper  use  and 
benefit  3.  He  admits  the  receipt  of  money  at  divers  times 
from  the  plaintiff,  but  denies  that  the  money,  or  any  part  there- 
of, was  received  for  the  purpose  of  being  applied  as  alleged 
in  the  complaint;  also,  admits  the  receipt  of  a  horse  from 
plaintifi^  but  denies  that  its  value  was  to  be  applied  as  in  the 
complaint  alleged.  4.  Admits  that  plaintiff  took  possession 
at  the  time  in  complaint  stated  of  a  portion,  but  only  a  por- 
tion, of  the  lands,  but  he  denies  that  such  possession  was  or 
is  any  other  than  that  of  tenant  under  this  defendant ;  fur- 
ther, admits  that  he  has  obtained  a  deed  of  the  lands  in  his 
own  name,  and  has  paid  the  purchase  money  for  the  same, 
as  he  had  a  just  and  lawful  right  to  do,  but  whether  with  or 
without  the  knowledge  of  the  plaintiff  he  knows  not ;  and, 
further,  he  denies  that  by  any  agreement  whatever  the  title 
was  to  be  vested  in  the  plaintiff^  or  any  moneys  received  were 
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to  be  applied  on  the  parchase  for  the  benefit  of  plaiotifE^  and 
also  denies  that  any  moneys  paid  to  Newcomb  were  paid,  or 
by  Newcomb  received  for  the  use  or  on  the  account  of  the 
plaintift 

The  testimony  in  this  case  as  printed  is  very  lengthy,  but 
as  it  is  rejected  by  this  court  will  not  be  noticed.  The  find- 
ing  of  the  factstand  judgment  of  the  circuit  court  sustains 
the  averments  of  the  complaint,  and  was  dated  the  13th  of 
July,  1858.  From  that  judgment  the  defendant  appealed  to 
this  court.  He  also  procured  a  certificate  of  the  judge  who 
tried  the  case,  but  who  at  the  date  of  the  order  was  out  of 
office,  as  follows: 

I  certify  that  the  foregoiug  are  copies  of  the  complaintf 
answer,  evidence,  produced  in  court  in  the  form  of  deposi- 
tions, finding  and  judgment  in  the  case  of  James  Davidson, 
plaintiff,  against  Robert  Davidson,  defendant,  in  the  circuit 
court  for  Dane  county. 

A.  L.  COLLINS, 

May  31,  1859.  Late  Circuit  Judge. 

Smith,  Keyes  $*  Oay,  for  the  appellant 

Wakeky  St  Tenney^  for  the  respondent,  objected  that  the 
finding  and  decision  of  the  court  below  could  not  be  reviewed 
in  this  court ;  because  there  was  no  bill  of  exceptions  taken 
to  the  decision ;  and,  therefore,  the  evidence  is  not  before  the 
court 


By  the  Court  Cols,  J.  We  do  not  find  in  the  return 
made  by  the  clerk  of  the  circuit  court  any  bill  of  exceptions 
or  case  embracing  the  testimony,  which  was  used  upon  the 
trial  of  this  cause,  and  we,  therefore,  can  only  consider  such 
errors  as  are  apparent  upon  the  record.  In  looking  into  the 
record  we  do  not  discover  any  error;  the  finding  of  the  court 
upon  the  facts  supports  the  judgment;  and  we  must  presume 
the  finding  of  the  court  was  warranted  by  the  evidence  pro- 
duced on  the  trial  If  the  appellant  had  desired  this  court 
to  review  the  testimony,  to  see  if  it  supported  the  conclusions 
of  the  court  below  upon  the  facts,  a  case  should  have  been 


Digitized  byCjOOQlC 


90  WISCONSIN  BEPOMTO.  [iMf 


prepared  aad  setded  or  t  bill  of  exoeptiotis,  embnuuDg  the 
testimony,  as  required  by  the  rules.  The  judgment  was 
entered  in  July,  1858 ;  and  we  find  at  the  end  of  a  printed 
case,  purporting  to  contain  the  etidenoe  used  upon  the  trial, 
a  certificate  of  the  kte  chroait  judge  of  the  9th  dveuit,  bear- 
ing date  the  31st  of  May,  1859,  certifying  that  such  printed 
case  contains  copies  of  the  complaint,  answer  and  evidence 
produced  in  court,'  in  the  form  of  dftpositionsy  &a,  but  no 
such  t^srtimony  is  sent  up  with  the  return  of  the  clerk,  and  it 
is  not  pretended  that  any  case  was  made  or  bill  of  exceptions 
prepared  embracing  the  testimony  within  the  time  prescribed 
by  the  code  and  the  rules  of  court  The  respondent  insists 
that  because  there  is  no  bill  of  exceptioiis,  or  case,  that  the 
evidence  is  not  before  this  court  for  review;  and  we  think 
this  position  well  taken.  The  appellant  probably  fell  into  an 
error  by  not  considering  the  change  in  the  practice  introduced 
by  the  code.  Formerly,  in  equity  cases,  the  party  obtaining 
the  decree  in  the  court  below  was  compelled  to  have  the  evi- 
dence preserved  and  letumed  to  this  court,  prop^Iy  authen- 
ticated, which  supported  the  decree ;  but,  now,  the  party  ap- 
pealing must  preserve  the  evidence  by  incorporating  it  in  a 
bill  of  exceptions,  or  case,  settled  within  the  time  prescribed, 
with  such  exceptions  as  were  taken  during  the  trial ;  other- 
wise the  evidence  cannot  be  received. 
The  jttdgmettt  (tf  the  court  below  is  affirmed* 
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SMITH  vs.  WELCH  et  aL 
kbvjull  from  county  coitrt,  daks  cotmrr. 

Heud  Avgart  17, 1859.]  [Dodded  DMoaber  14, 1869. 

tApptal^New  Trial^Inatruciiona — BqUevm— Frauds, 

AM&pfmihwmmmimw^uaag  «  aew  trial,  «po»  tka  yrDoad  «ka  t^  Y«rdi0lwM 
•OBtrwy  to  law  aad  aTidanoa.  doaf  not  kriag  «p  for  tba  nrWw  of  tha  SiipiMM 
Govt  anj  mtot  of  tha  jvdga  ie  lateiiog  Isatrvetlooa  aikad  fior. 

Iba  qaaatkn  balbia  tha  aavty  wai  fraud  in  a  !m  taaklog  a  aala  of  faod«,  to  S., 
aad  latainiDg  poaiaiiioi  andl  a  oraditoi  of  C.  had  kviad  vfon  them;  and  tba 
ooBTt  rafeied  to  lartiiitit  tha  jai7,  that  if  they  ihonld  And  tha  nia  to  haTa  baa 
made  in  good  fkith,  and  to  pay  a  honaJUs  daht,  then  the  qneetioB  of  Hm  poatifb 
•Ian  of  tha  fpodf  did  not  enter  into  tha  oaaa  at  alL    Held,  that  neh  inftmeiloB 

If  8.  nfiert  hia  gooda  to  be  io  mingled  with  thoee  of  C.  that  an  olieer  haying  a  writ 
against  tha  goods  of  0„  eannot  distiogniBh  them,  hot  takes  all  the  goods,  then  B* 
eaanot  maintain  an  aotion  against  tha  oiBoer  who  haa  tailed  them,  nntil  notias^ 
and  daoAnd  and  refosaL 

This  was  an  action  brought  against  the  defendants  for  ta» 
king  from  Uie  plaintiff  a  quantity  of  goods,  wares  and  mer* 
chandize,  in  a  store  at  Mazomanie,  in  Dane  county.  Tha 
answer  denied  the  possession  of  the  ptaintif^  and  also  his 
title ;  sets  up  as  a  defenae^  that  at  the  time  of  the  taking  Bar- 
ney Campbell  was  in  possession  of  and  the  owner  of  tha 
goods,  ware  and  merchandize,  and  Campbell  was  then  in* 
debted  to  William  M.  Sinclair,  and  Austin  Ounnison,  mev> 
chants  of  the  city  of  Milwaukee,  for  goods,  &a,  before  that  tima 
sold  and  delivered  to  Campbell,  and  that  Sinclair  &  Gonnisoa 
on  the  9th  day  of  June  last,  commenced  a  suit  in  the  circuit 
court  for  the  county  of  Dane,  against  Campbell,  for  the  recov- 
ery of  his  indebtedness,  aad  a  warrant  of  attachment  was 
issued  and  directed  to  the  sheriff  of  the  county  of  Dane,  com- 
manding him  to  attach  the  goods,  &e.,  of  the  defendant  there- 
in, Barney  Campbell,  to  satisfy  said  demand,  and  the  attach- 
ment was  placed  in  the  hands  of  John  D.  Welch,  who  then 
was  sheriff  of  the  county  of  Dane,  for  execution ;  and  Timo- 
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thy  S.  Chapman,  who  was  then  and  still  is  a  depifty  sheriff  of 
said  county,  received  said  process  of  attachment  for  execution, 
and  that  by  virtue  of  such  warrant  of  attachment,  Chapman 
took  the  goods,  wares  and  merchandize,  mentioned  in  said 
complaint,  and  that  by  virtue  thereof,  and  the  execution  issu- 
ed in  said  action,  in  which  judgment  was  afterwards,  and  be- 
tore  the  commencement  of  this  suit,  duly  rendered,  he  still 
detains  said  goods,  as  lawfully  he  may  do. 

The  answer  further  averred  fraud  in  the  sale  by  Campbell 
to  Smith,  and  that  the  sale  was  intended  to  hinder  the  credit- 
ors of  Campbell 

The  cause  was  tried  by  a  jury,  and  considerable  testimony 
given  on  both  sides,  relating  to  the  possession  of  Campbell  to 
the  goods  in  question,  from  which  it  appears  that  the  sale 
was  made  to  the  plaintiff  on  the  17th  of  May,  1858,  by  Camp- 
bell, and  that  Campbell  remained  in  possession,  as  clerk  of 
Smith,  until  the  taking  of  the  goods  on  the  9th  of  June,  1858. 
The  goods  were  worth  |I839. 

The  defendants  read  their  writs,  and  proved  that  the  debts 
due  Sinclair  &  Gunnison  existed  prior  to  the  17th  of  May, 
1858.  On  that  day  he  was  at  the  store  and  Campbell  was  in 
possession,  and  selling  goods  as  usual ;  that  on  the  last  day  of 
May,  Campbell  said  he  was  afraid  his  creditors  would  pitch  on 
to  his  goods  and  break  him  up,  but  as  fast  as  he  could  realize 
from  the  sale  of  the  goods  sold  Mr.  Smith,  he  would  pay  it 
over  to  his  creditors,  Sinclair  &  Gunnison  among  others.  At 
the  time  of  the  conversation,  Mr.  Campbell  was  in  the  store 
selUng  gooda  Smith's  name  was  on  the  sign  of  the  store ; 
the  family  of  Campbell  lived  in  it 

To  rebut  this  evidence  the  plaintiff  proved  that  Campbell 
was  indebted  to  him  about  $1,100  for  money  loaned  and  la- 
bor, and,  at  the  time  of  the  purchase,  he  endorsed  the  amount 
of  the  goods  on  the  note.  He  was  to  pay  $6  a  month  as 
rent  for  the  store,  and  $35  for  services  as  clerk.  He  did  not 
know  that  Campbell  was  badly  in  debt  at  the  time  of  the  pur- 
chase. After  the  purchase  from  Campbell  the  plaintiff  had 
bought  J0175  worth  of  other  goods  and  put  them  into  the 
store;  and  about  $75  of  these  were  in  the  store  at  the  time  of 
the  levy. 

Plaintiff's  counsel  requested  the  court  to  instruct  the  jury, 
that  a  man  being  in  debt,  has  a  right  to  pay  such  debt  out  of 
his  property,  although  he  might  be  embarrassed  at  the  time ; 
and  if  the  debt  to  Mr.  Smith  was  bonajidejthe  sale  was  good 
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under  the' statute^  and  the  plaintiff  has  a  right  to  recover  in 
this  action,  and  ihat  if  the  jury  found  the  sale  by  Civpipbell  to 
Smith  to  have  been  made  in  good  faith,  and  to  pay  a  bona 
fidt  debt,  the  question  of  the  possession  of  the  goods  did  not 
enter  into  the  case  at  all. 

The  court  refused  to  give  this  instruction,  and  the  plaintiff 
excepted,  and  the  court  instructed  the  jury :  That  fraud  was 
a  question  of  fact,  and  that  if  they  were  satisfied  that  the 
plaintiff  had  given  a  good  reason  for  learing  the  property  in 
the  possession  of  Mr.  Campbell,  he  had  a  right  to  recover. 

The  jury  found  a  verdict  for  the  defendant,  and  the  plain- 
tiff moved  for  a  new  trial,  founded  on  the  judge's  minutes,  on 
the  ground  that  the  verdict  was  contrary  to  law  and  evidence; 
which  motion  the  court  overruled,  and  the  plaintiff  has  ap« 
pealed  to  this  court 

Smithy  Kejfes  ^  Oay,  for  the  appellant 

The  court  erred  in  refusing  to  give  the  instruction  asked 
for  by  the  plaintiff  The  verdict  should  have  been  given  for 
the  amount  of  goods  in  the  store  which  Smith  had  bought  pf 
others  and  put  into  the  store. 

«/l  C  Hopkins,  for  the  respondent 


By  the  Courly  Pahtb,  J.  This  is  an  appeal  from  an  order 
refusing  a  new  trial.  It  appears  from  the  case  that  the  mo- 
tion was  made  on  the  minutes  of  the  judge,  ^  upon  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence."  This 
does  not  properly  bring  up  for  review  any  error  of  the  judge 
in  refusing  instructions  asked.  But  as  his  refusal  was  urged 
as  a  ground  for  reversal  by  the  appellant's  counsel,  we  will 
say  that  we  think  the  instruction,  in  the  form  in  which  it  was 
asked,  was  properly  refused.  It  was  a  question  of  fraud  in 
the  sale  from  Campbell  to  the  plaintiff,  Campbell  having  re- 
mained in  the  actual  possession  of  the  goods.  The  last  part 
of  the  instruction  is,  that  if  the  jury  should  find  the  sale  ^  to 
have  been  made  in  good  faith,  and  to  pay  a  bona  fide  debt, 
the  question  of  the  possession  of  the  goods  did  not  enter  into 
the  case  aX  all."    It  is  very  evident  that  the  question  of  pos- 
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86B8ion  had  a  very  important  bearing  on  the  quettion,  irhether 
the  sale  was  ^  made  in  good  faith/'  and  the  jury  must  con- 
sider it,  in  determining  that  But  this  instruction  implies  that 
they  might  pass  on  the  question  of  good  faith,  independent  of 
the  question  of  possession  ;  and  having,  in  this  manner,  come 
to  the  conclusion  that  the  sale  was  bona^fide,  might  leave  the 
vendor's  possession  entirely  out  of  view.  This  would  clearly 
have  been  erroneous.  If  it  was  only  meant  to  say  that  the 
real  question  for  the  jury  was  that  of  good  iaith  in  the  sale, 
and  that  this  might  exist,  notwithstanding  Campbell's  contin- 
uing possession,  the  iostraction  was  not  framed  with  suffi- 
cient accuracy  to  express  that  idea.  ' 

As  to  the  question  whether  the  verdict  waa  against  law  and 
evidence,  we  think  it  very  clear  thait  the  court  below  ought 
not  to  have  disturbed  the  verdict  upon  the  point  of  fraud  in 
the  sale ;  and  still  clearer,  that  this  court  ought  not  to  reverse 
the  order  upon  that  ground.  The  only  point  upon  which 
there  is  any  room  for  doubt  is,  whether  the  verdict  should  be 
set  aside  because  the  evidence  required  it  to  be  for  the  plain- 
tiff to  the  extent  of  the  goods  purchased  by  him  after  the  sale 
from  Campbell,  which  were  seized  and  sold  on  the  attach- 
ment. The  evidence  upon  this  point  is,  that  the  plaintiff 
purchased  about  0175  worth  of  such  goods,  and  Oampbell 
dioiight  about  075  worth  remained  in  the  store  at  the  time 
of  the  seizure.  But  he  also  testifies  that  he  was  there  in  pos« 
session  as  the  plaintiff's  clerk,  and  that  Chapman  requested 
him  to  point  out  the  goods  so  subsequently  purchased  by  the 
plaintiff  and  that  he  did  not  do  it  Upon  these  feels,  we 
think  the  case  as  to  these  975  worth,  comes  within  the  rule 
that  where  one  suffsrs  his  goods  to  be  so  mingled  with  those 
of  another,  that  an  officer  having  a  writ  against  those  of  the 
other,  cannot  distinguish  them,  he  cannot  maintain  an  action 
against  the  officer  who  has  seized  them,  until  notice  and  a 
demand  and  refusal    Bond  pb.  Ward,  7  Mass,.  127 ;  Sawyer 


Digitized  byCjOOQlC 


1859]  WISCONSIN  BEPORT8.  M 


JM9J  Tf.    HMfflfc 


VS.  MtrriU  et  aL,  6  Pick,  490;  Sffmmway  ei  al  V9.  Riiiier,  8 
Pick.,  447  ;  Harding  vs.  Cobam,  12  Met,  342. 

In  the  case  last  cited,  the  court,  while  recognizing  the  rale, 
thought  the  ftets  wete  not  such  as  to  justify  its  application, 
and  surest  that  it  should  be  applied  with  care.  This  is 
perhaps  true,  but  even  with  this  eanttoa  in  view^  we  think 
this  case  comes  fiedrly  within  it  In  the  first  place,  the  party 
attaching  demanded  of  the  plaintiff's  agent  that  he  should  des- 
ignate these  goods,  which  he  neglected  to  da  And,  fur- 
thermore,  the  jury  found  that  the  sale  from  Campbell  to  the 
plaintiff  was  fraudulent,  which  brings  it  within  the  remark 
of  the  court  in  Saumway  ei  aL  vs.  Butter,  as  to  a  fraudu- 
lent collusion  belweett  the  owaer  of  soeh  goods  and  the 
debtor,  for  the  purpose  of  prerenting  an  attachment 

The  order  appealed  from  is  affirmed,  with  costs. 


ILSLEY  t^  HARRIS. 

APPBAL  FBOM  dBCOTV  OOUBT,  DAinB  COUITTT. 

B«tf  d  Avgnsk  18, 1869.]  [Decided  DeoeaAber  14, 1869. 

Capias — Bail—Partnersh^ 

If  apertyairefMomAdeCMllftproecii^pv^ioffMklUaiHr  lili  ifimiiun^  Ut 

Uierel^  walrei  aU  eldeoUoa  to  the  prooeia. 
Where  sevend  partnen  made  an  aeiigiinwnt  of  their  Joint  property,  and  afkerwarda 

one  of  tlie  partnen  iin]a;wMl7  obtatned  pteeiirion  of  a  portloii  of  It,  and  con- 

Twledltto  hto  own  Wb,  he  may  he  agwlelftr  emh  mmm  of  aatioo,  and  held 

to  bail  nndit  the  oode. 
The  ooort  will  not  Taeate  an  order  for  arreet  beoanae  the  ofBoet  making  the  arreet 

does  not  ierre  the  eopj  of  (he  afldaiitf  for  the  ipaee  of  two  howi  after  the  ar- 

ntt  la  iB«d%  If  the  amalli  oOmIm  rmKiiar  Mi  pfqpar. 
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An  order  for  arrMi  of  the  dofendant  in  a  nli,  is  a  writ  otproc§9§  widiin  (ha  oonaU* 
tutien,  and  fhonld  mn  in  the  nnme  of  ''the  atato  of  WiMonain;"  bnt  inoh  atyla 
ia  matter  of  form,  and  may  bo  amended  on  motion. 

The  facts  of  this  case  can  be  gathered  from  the  opinion  of 
the  court,  and  will  not  be  restated. 

Smith,  Keyta,  Sr  Oay,  for  the  appellant,  insisted  that  the  or- 
der of  arrest  should  have  been  vacated  by  the  court  below, 
because  it  was  irregular  on  its  face.  The  constitution  pro- 
vides that  ^  the  style  of  all  writs  and  process  shall  be  Tfie 
State  of  fVisconsin.  Process  signifies  the  writ  or  judicial 
means  by  which  the  defendant  is  brought  to  answer.  Bonv. 
Die.  **  Process.'' 

The  order  of  arrest  is  directed  to  the  sheriff  for  execution, 
is  a  substitute  for  the  old  writ  of  capias,  and  is  the  judicial 
means  by  which  the  defendant  is  brought  to  answer.  It  is  a 
process  within  the  meaning  of  the  constitution ;  it  is  not  in 
this  case  styled  in  accordance  with  the  requirements  of  the 
constitution.  It  is,  therefore,  irregular  on  its  face,  and  should 
be  vacated,  the  defendant  not  having  waived  any  defects  in 
the  process  by  a  general  appearance.  Sprague  vs.  Birchardj 
1  Wis.,  469 ;  Little  vs.  Little,  5  Mo.,  227 ;  Fowler  vs.  fFatson, 
4  id.  27. 

The  sheriff  must,  ^  upon  arresting  the  defendant,"  serve 
upon  him  a  copy  of  the  affidavit  on  which  the  arrest  is  mada 
Code,  sea  92. 

Mbotty  Chregory,  Sp  Pinney,  for  the  respondent.  The  or- 
der for  arrest  is  not  a  writ  or  process  within  the  meaning  of 
the  constitution. 


By  the  Court,  Cols  J.  This  is  an  appeal  from  an  order 
of  the  circuit  court  of  Dane  County,  refusing  to  vacate  an  or- 
der for  the  arrest  of  the  appellant.  The  affidavit  and  order 
for  the  arrest  were  made  on  the  24th  day  of  November,  1858, 
and  upon  that  day,  the  appellant  being  arrested,  gave  satisfac- 
tory bail  and  was  discharged.  On  the  2d  of  December  the 
appellant  obtained  a  rule,  or  order,  based  upon  his  own  affi- 
davit, and  the  affidavit  and  order  for  arrest,  for  the  plaintiff  in 
the  action,  to  appear  and  show  cause  why  the  order  of  arrest 
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should  not  be  yacat^.  The  reftsdtis  assigned  in  the  order  to 
show  cause,  Ac.,  and  which  reasons  are  principally  relied 
upon  in  this  court,  to  show  the  incorrectness  of  the  ruling  of 
'  the  circuit  court  in  refusing  to  rac&te  the  order  of  arrest,  are 
the  following :  1.  Because  the  said  order  of  arrest  is  irregu- 
lar in  this,  that  it  is  not  styled  ^The  State  of  Wisconsin,''  as 
required  by  law.  2.  Because  the  said  order  of  arrest  was  im- 
properly grinted)  for  the  reason  that  the  affidavit  upon  which 
said  order  was  made,  does  not  disclose  a  case  wherein  an  on 
dor  of  arrest  can  be  made  by  law.  3.  Because  it  appears 
from  the  said  affidavit  of  the  defendant  herein,  hereto  annex* 
ed,  that  no  cause  of  action  existed  on  the  part  of  the  said 
plaintiff  a^^idst  the  said  defendant  in  this  action,  wherein  an 
order  for  the  arrest  of  the  said  defendant  can  by  law  be  mada 
4.  Because  no  copy  of  Ihe  affidavit  on  which  said  order  of  ar- 
rest was  granted  in  this  action,  was  served  on  said  defendant 
at  the  time  when  the  said  defendant  was  arrested,  under  said 
order,  as  is  requii^  by  law. 

We  will  no#  proceed  to  notice  these  objectidns^  which  fair- 
ly present  all  the  questtond  arising  upon  this  appeaL  Assum- 
ing that  the  position  of  the  counsel  for  the  appellant  is  cor-i 
rect,  that  the  oHier  for  the  arrest  is  a  process  or  writ  within 
the  true  intent  and  meaning  of  section  17,*  art  7  of  the  con«« 
stitution,  and  should  run  in  the  name  of  <*  The  State  of  Wis- 
consin/' and  that  the  order  in  this  case  was  irrc^lar  upon 
its  fiMse,  for  not  being  so  styled ;  still,  we  think  this  irregular- 
ity is  waived/  by  the  appellants  putting  in  bail  to  the  adtioui 
In  the  c«se  of  WHght  M  J4f^  ^  Cow.^  Ifl,  where  the  suit 
was  coaamenced  by  a  eapkt»^  retnmabki  on  Sunday,  and  the 
defendant  had  put  in  special  bail,  without  knowing  this  fact^ 
the  court  hcild  that  the  defect  had  been  waived  Vanderpool 
vs.  Wrighij  id.,  209 ;  Pixlejf  vs.  WtncMI^  7  id.,  M6 }  Bron^ 
s&n  m.  Barl,  17, 1.  R|  63  $  Sitwafi  m  Howard,  15  Barb,  a 
CL  W;  and  6ther  authorities  cited  in  1  Bur.  Prac^  474.  If 
VoLX.  7 
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the  appellant  wished  to  preserve  his  right  to  object  to  the  or- 
der because  it  did  not  run  in  the  name  of  the  state,  and  was, 
therefore,  irr^ular  and  Toid,  he  should  hare  raised  that  ob- 
jection before  putting  in  bail  He  must  now  be  deemed  to 
have  waived  it 

The  next  objection  is  that  the  order  of  arrest  was  improp- 
erly granted^  for  the  reason  that  the  affidavit  upon  which  it 
was  made,  does  not  disclose  a  case  wherein  an  order  of  anrest 
can  be  made.  The  affidavit  was  made  by  Edward  D.  Ilsley, 
as  agent  for  the  respondent,  who  stated  therein  in  substance, 
that  prior  to  the  25th  of  October,  1858,  Tibbitts,  Gordon,  and 
the  appellant,  were  partners,  doing  business  at  Madison ;  that 
on  that  day  t;he  partnership  was  dissolved,  and  by  the  consent 
and  asssignment  of  each  of  said  partners,  all  the  property  and 
effects  of  the  firm  were  transferred  t^  and  placed  in  the  re- 
spondent, as  the  trustee  for  the  benefit  of  said  firm,  and  to  be 
used  and  applied  by  him  in  paying  and  dischai^g  the  debts 
and  liabilities  of  said  firm ;  that  the  respondent  accepted  the 
trust ;  that  certain  moneys,  which  were  specified  in  the  affi- 
davit, were  transferred  by  the  assignment;  and  that  theup- 
pellant,  without  right  or  authority  so  to  do,  obtained  posses- 
sion of  said  money,  and  wrongfully  appropriated  the  same  to 
his  own  use.  From  these  statements  we  are  compelled  to  as- 
sume that  there  was  a  valid  assignment  made  by  the  partners 
of  the  partnership  property,  for  the  benefit  of  creditors,  and 
that  the  money  in  controversy  was  embraced  in  the  assign- 
ment That  being  the  case,  if  the  appellant  unlawfully  ob- 
tained possession  of  it,  and  converted  it  to  his  own  use,  it 
would  constitute  a  wrongful  conversion,  for  which  an  action 
of  trevor  would  lie  under  the  old  practice.  It  is  very  mani- 
fest that  the  appellant  might  be  arrested  for  such  a  cause  of 
action  under  the  code,  section  87. 

We  shall  not  refer,  with  any  great  particularity  to  the  affi- 
davit of  the  appellant,  which  was  taken  to  show  that  no  cause 
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of  action  existed  against  him,  for  wrongfully  taking  and  con- 
verting this  money.  He  states  facts  tending  to  riiow  that 
most  of  this  money  was  in  his  possession  before  the  assign- 
ment; that  it  was  not  transferred  to,  or  ever  come  to  the  pos- 
session of  the  assignee,  but  was  charged  to  him  upon  the 
books  of  the  firm,  in  making  up  the  cash  account,  on  the 
26th  day  of  October,  Hue  In  view  of  the  matters  set  forth  in 
the  counter  affidavits  of  Ilsley  and  Baker,  there  is  strong  rea- 
son for  supposing  that  the  appellant  is  mistaken,  to  some  ex- 
tent, in  these  statements.  So  it  appears  to  us  from  these 
affidavits.  But  as  these  matters  will  undoubtedly  be  the  sub- 
ject of  investigation  and  inquiry  before  the  jury,  it  would  be 
improper  for  us  to  express  any  further  opinion  in  reference 
to  Aem.  From  all  the  facts  set  forth  in  the  affidavits  on  both 
sides,  we  think  it  appears  that  the  respondent  had  the  right 
to  arrest  the  appellant ;  but  the  truth  of  these  facts  may  be 
successfully  controverted  when  the  action  is  tried  upon  the 
merita 

The  fourth  ground  relied  on  fot  vacating  the  order  of  ar- 
rest, namely,  that  there  was  no  copy  of  the  affidavit  served, 
is  not  sustained  by  the  veturn  of  the  officer,  who  returns  that 
he  did  serve  such  copy  at  the  same  time  of  the  arrest  The 
appellant  alleges  in  his  affidavit  that  no  copy  was  served 
upon  him  until  he  had  been  about  two  hours  in  custody. 
Even  if  this  were  so,  it  would  not  constitute  a  sufficient 
ground  for  vacating  the  order,  under  the  circumstances  of 
this  casa 

The  order  of  the  circuit  court  is  affirmed. 

Dixon,  G.  J.,  took  no  part  in  the  decision  of  this  case,  as 
the  same  was  tried  before  him  at  the  circuit 


[A  motion  for  a  rehearing  having  been  granted  in  this 


Digitized  by  VjOOQ IC 


100  WISCONSIN  REPORTS.  [185I» 


Ib^j  TS.  Htfrif. 


otse,  the  following  further  opinion  was  4led  on  the  4ch  daf 
of  June,  186a] 

PAiRBy  J.  A  motion  for  a  rehearing  was  granted  in  thia 
case,  for  the  reason  that  it  was  formerly  decided  upon  the 
ground  that  the  defendant  had  waived  all  objection  to  the 
order  of  arrest,  by  putting  in  bail;  overlooking  the  specific 
provision  of  the  code,  that  the  motion  may  be  made  at  any 
time  before  the  justification  oi  bail.  Under  ihnZ  provision 
it  would  seem  that  the  motion  was  in  tima  But  we  are 
still  of  the  opinion  that  it  was  properly  overruled.  For  id* 
though  we  think  an  order  of  arrest  is  a  process  within  the 
meaning  of  the  constitution,  which  requires  all  process  to 
run  in  the  name  of  ^  The  State  of  Wisconsin/'  yet  it  was 
a  matter  of  fbrm,  and  the  defect  was  amendable.  The  au* 
thorities  cited  by  the  counsel  for  the  respondent  on  the  re- 
hearing, established  the  position  that  an  amendment  may  be 
allowed  to  cure  a  defect  arising  from  the  non-observance  of 
a  constitutional  dureotion,  as  well  as  of  a  statutory  one.  We 
think  the  court  should  have  allowed  an  amendment  of  the 
(Hdor,  and  not  have  vacated  it  for  tbat  reason,  and,  therefore, 
we  affirm  it  as  before. 

Hots.— The  MthoiidAi  nfivftd  to  «•  dtod  hj  omuimI,  am  Partatu  ••.  Smm,  IS, 
H.  H.,  87;  RipUyv9.  Warrmi,  9  Piek.,  6M;  LoveU  m.  Sabine,  15  K.  H^  87;  Man. 
t$m  99.  Bnuhutt  9  i^^99t,U9i  WAAtn^M.^M&M,  7  Bug.,  688;  J^iynoMtwulIkMi. 
imO^  18,  N.  &,  af4f  Acct  Jodb  fifc  AMfcNOila^,  BmM»  18%  ir«^ 
469;  MeChmick  w.  Mea^am,  1  8.  4  B.,  87. 
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STATE  ex  reL  CHAPPELL  vs.  GILES. 

*    AYIXAL  F&OM  CimCUIT   OOUmT,  JXVFXSSOir   C0I7NTT. 
HMid  AogMl  %B,  1859.]  .  [IHoided  D*Mmber  li,  1869. 

Conten^t — Assistance,  torii  qf-^Practice. 

Ib  g«Mrtl,  BO  sppMl  wfll  B*  to  tidt  oipntyV^B  s  oeiiTioti«ii  f»r  oontiiBpti  Imt 
footton  12,  cbap.  165,  K.  S.  1868,  hM  ozeoptod  ft  ihoriff  firooi  Uis  rak. 

IHiera  a  iheriff  hmd  in  hit  lumda  a  writ  of  aasistaooo,  lawAiUy  isaiied,  to  ezeeiitt^  he 
eannot  ezoiuo  himself  from  its  ezeeatioii,  beeavae  the  defendanty  in  the  wAi, 
elaimt  to  hold  the  poaaswien  under  a  party  harlng  a  tltte  elder  than  the  title  of 
the  elaimant  in  the  wziL 

This  was  a  proceeding  in  the  Circuit  Court  of  Jefferson 
county,  at  the  February  term,  A.  D.  1859,  instituted  by  the 
respondent  as  relator,  to  punish  the  appellant  for  a  contempt 
of  court,  in  neglecting  to  execute  a  writ  of  assistance,  issued 
by  the  clerk  of  the  court,  and  delivered  to  Ernest  Off,  the 
under  sheriff  of  the  appellant ;  and  was  based  upon  the  affi- 
davits of  K  Mulberger,  and  J.  J.  Enos,  attorneys  for  Chap- 
pell  ;  and  upon  the  relation,  an  attachment  was  issued  and 
served  by  the  coroner,  and  the  appellant,  being  in  custody, 
answered  interrogatories  which  were  propounded  to  him. 
The  tacts  of  those  answers  and  defence  appear  by  the  opinion 
of  the  court,  as  also  the  order  convicting  the  sheriff  of  con- 
tempt 

WilHams  fy  Leonard  and  (X  R.  CHU,  for  the  appellant 

EnoSf  HaU  ^  Mulberger ^  for  the  respondent 

By  the  Courts  Paui^  J.  This  is  an  appeal  from  an  otdet 
of  the  Circuit  Court  of  Jeflforson  county^  by  which  the  sheriff 
was  adjudged  guilty  of  a  cootempt,  for  not  executing  a  writ  of 
assistance,  and  fined  ten  dollars  and  costs.  The  general  rule 
in  relation  to  convictions  for  contempt  is,  that  there  is  no 
appeal    But  there  is  a  very  clear  distinction  between  those 
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proceedings  for  contempt  which  are  merely  in  the  nature  of 
civil  remedies,  for  the  benefit  of  the  party  injured,  and  those 
aimed  at  conduct  which  tends  directly  to  interrupt  the  pro* 
ceedings  and  impair  the  authority  of  the  court  In  respect  to 
the  latter,  it  is  essential  to  the  very  object  of  granting  the 
power  to  punish  for  contempt,  that  it  should  not  be  subject 
to  appeal.  Vilaa  fy  Piatt  vs.  Burton  et  aLj  27  Verm.,  56 ; 
Hunter  vs.  The  Slate,  6  Ind.,  423 ;  Ex  parte  Alexander,  2 
Am.  Law  Register,  44 ;  The  State  vs.  Tipton,  1  Black.,  166 ; 
Ex  parte  Kearney ,  7  Wheat,  38 ;  Lockwood  vs.  State,  1 
Carter,  Ind.,  161.  Such  being  the  general  rule,  the  order  in 
this  case  would  not  be  appealable  without  an  express  statu- 
tory provision.  But  our  statute  has  so  far  excepted  the  pro- 
ceeding against  a  sheriff  for  neglecting  to  execute  process, 
from  the  general  rule,  as  to  make  orders  therein  appealable. 
§  115,  chap.  13,  R.  S.  1858.  It  will  therefore  be  necessary 
to  examine  this  order  upon  the  merits. 

The  material  facts  appearing  from  the  affidavits  and  an- 
swer of  the  sheriff  to  the  interrogatories  on  the  attachment, 
are  these:  In  the  suit  of  Chappell  vs.  Cooky  and  others,  a 
judgment  of  foreclosure  has  been  rendered,  and  the  premises 
sold  and  bid  in  by  Chappell.  A  deed  was  executed  to  him  as 
purchaser,  and  he  then,  by  his  agent,  demanded  of  Cooley 
the  possession  of  the  premises,  which  was  refused,  Cooley 
being  the  mortgagor  and  principal  defendant,  and  being  in 
possession  at  the  tima  A  writ  of  assistance  was  then  pro- 
cured, and  delivered  to  one  of  the  sheriff's  deputies.  Pro- 
ceedings on  the  writ  were  stayed  by  several  orders,  which 
were  successively  vacated ;  and  the  deputy  went  to  the  prem- 
ises and  still  found  Cooley  in  possession.  Cooley  went  out, 
and  came  back  with  Chad  wick,  who  then  set  up  the  claim  of 
ownership,  under  a  sale  in  proceedings,  to  enforce  a  me- 
chanic's lien,  accruing  prior  to  the  mortgage ;  and  that  Cooley 
was  in  possession  under  him,  as  his  tenant  at  will    Chad 
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wick  was  not  made  a  party  to  the  foreclosure  suit;  and  upon 
this  state  of  facts,  the  ofBcer  declined  to  execute  the  writ,  for 
the  reason,  as  the  sheriff  states  in  his  answer,  that  it  might 
occasion  a  ^  breach  of  the  peace,  and  the  perpetration  of  a 
great  outrage,  under  the  forms  of  law,  upon  the  rights  of  the 
said  David  S.  Chadwick." 

The  counsel  for  the  appellant  urged  upon  us,  with  much 
force,  the  general  principle,  that  judgments  do  not  affect  the 
rights  of  those  not  parties,  and  that  it  would  be  great  injustice 
to  hare  the  writ  of  assistance  executed  here,  against  Chad- 
wick,  who  was  not  a  party  to  the'  foreclosure  suit,  and  who 
claimed  under  a  prior  and  paramount  title.  And  in  support 
of  this  position,  he  referred  us  to  Pelletreau  vs.  FreUngkuysen 
et  oLy  4  Paige,  204  ;  Fan  Hood  vs.  Throckmorton,  8  Paige, 
33 ;  BoytUon  vs.  Jackwaj/y  18  id.,  307  ;  Miller  vs.  Estell,  8 
Yerg.,  45«  j  Littel,  304. 

These  authorities  undoubtedly  establish  the  doctrine,  that 
when  it  appears  to  the  court,  on  an  application  for  a  writ  of 
assistance,  that  a  person  is  in  possession,  who  was  not  a  party 
to  the  suit,  and  claims,  not  under  a  party  after  suit  com- 
menced, but  under  an  adverse  title,  the  court  should  refuse 
the  writ ;  because  such  an  adverse  claim  should  not  be  tried 
upon  such  a  summary  proceeding.  But  we  think  this  rule 
does  not  reach  the  question  presented  here.  Whether  a  court 
should  issue  a  writ  in  such  a  case,  is  one  question;  but 
whether,  being  issued  and  placed  in  the  hands  of  an  officer, 
he  can  institute  an  inquiry  into  the  rights  of  various  parties 
who  may  claim  to  be  in  possession,  and  execute  or  refuse  to 
execute  his  writ,  according  to  his  decision  upon  th^  facts,  is 
entirely  a  different  question ;  and  we  do  not  think  he  has  any 
such  right  If  the  court  ought  not  to  determine  upon  adverse 
claims,  upon  an  application  for  the  writ,  surely  the  officer 
ought  not  to  determine  them,  after  the  writ  is  issued.  Such 
determination  is  no  part  of  his  function.    His  duty  is  to  ex- 
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ecute  his  writ,  if  issued  by  competent  authority ;  and  pre- 
cisely because  that  is  his  duty,  and  because  he  ha^  no  power 
or  right  to  inquire  into  the  propriety  of  issuing  it,  such  a  writ 
constitutes  a  complete  protection  to  the  ministerial  officer.  If 
bis  writ  is  issued  by  a  tribunal  having  jurisdiction  of  the 
subject  matter,  as  wa,j3  the  case  here,  and  h^  not  void  on  its 
lace,  he  is  bound  to  execute  it,  unless  its  execution  is  stayed 
by  some  appropriate  proceeding  i  and  he  is  not  the  tribunal  to 
apply  to  for  ths^t  purpose.  It  would  be  utterly  subversive  of 
all  system  and  propriety  in  the  conduct  of  legal  proceedings, 
to  allow  an  officer  to  institute  such  inquiries,  and  act  or  not 
act  as  he  might  find  the  fact  to  be.  It  would  be  transferring 
to  him  the  functions  of  the  tribunal  whose  decisions  he  is  to 
execute,  and  not  to  question  or  review.  If  writs  are  sometimes 
issued  improvidently,  and  if  parties  occupying  such  a  posi- 
tion that  their  possession  ought  not  to  be  interfered  with  by 
such  writs,  may  be  obliged  to  suffer  ^,  temporary  inconven- 
ience in  some  cases,  it  is  n^uch  better  that  this  should 
occur,  than  that  the  officer  should  be  allowed  to  adjudicate 
upon  the  matter.  Such  parties  would  generally  have  an  op- 
portunity to  obtain  an  appropriate  remedy  before  being  dis- 
turbed in  their  possession ;  but  if  not,  they  could  obtain  it 
afterward&  The  officer  is  not  to  furnish  it  Suppose  a  writ 
of  replevin  placed  in  a  sheriff's  hands,  and  when  he  comes 
to  the  defendant  and  finds  the  goods  with  him,  the  latter  pres- 
ently calls  in  a  third  party,  who  sets  up  that  the  goods  belong 
to  him,  and  that  the  defendant  is  only  holding  them  as  his 
agent ;  would  this  be  an  excuse  for  the  sheriff  for  refusing  to 
serve  the  writ  ?  Clearly  not  If  proceeded  against  for  a  con- 
empt,  would  it  be  a  good  answer  for  hind  to  offer  affidavits 
showing  that  the  goods  really  belonged  to  such  third  party, 
and  then  to  say  that  he  neglected  to  execute  the  writ,  for 
fear  that  he  might  be  *^  perpetrating  an  outrage  upon  his 
rights,  under  the  forms  of  law''  ?    No  one  would  pretend  it 
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And  we  think  the  question  here  is  in  principle  the  same. 
OflSceis  should  not  in  such  cases  take  upon  themselves  the 
responsibility  of  adjudicating  upon  the  lights  of  parties,  and 
then  attempting  to  excuse  themselves  from  not  acting,  by 
setting  up.  those  rights.  They  are  not  to  be  determined  in 
that  way.  We  think  upon  this  broad  ground  the  order  ap- 
pealed from  must  be  affirmed.  And  we  think  the  facts  in 
this  case  peculiarly  illustrate  the  correctness  of  this  rule ;  for 
here  Cooley,  the  mortgagor,  and  principal  defendant  in  the 
suit,  was  in  actual  possession,  not  only  when  Uie  writ  issued, 
but  after  the  officer  arrived  at  the  premises  to  execute  it 
And  certainly  it  cannot  be  allowed  that  in  such  a  case  the 
officer  is  to  stop  proceedings,  as  soon  as  such  a  defendant 
goes  out  and  calls  a  third  party,  who  comes  and  sets  up  that 
the  defendant  is  in  under  him.  Such  a  proceeding  looks  like 
collusion,  on  its  face.  Secret  or  private  arrangements  be- 
tween a  defendant  in  possesion  and  another,  by  which  the 
character  of  the  possession  is  changed,  are  not  to  be  inquired 
into  by  an  officer  who  comes  with  bU  writ  and  finds  the  de- 
fendant in  possession.  And  if  it  was  not  proper  for  him  to 
make  such  an  inquiry,  and  act  upon  it,  then  it  is  not  proper 
to  make  it  as  a  defence  in  this  proceeding,  whatever  the  fiact 
may  ba 
The  order  appealed  from  is  affirmed,  with  costs. 

DjxoN,  C.  J.,  took  n/o  part  in  the  decision  of  this  case^  as 
the  same  was  tried  before  him,  at  the  Ctroait 
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McDONELL  vs.  DODGE. 

ERROR  TO   CIRCUIT    COURT,  DANE   COUNTY. 
Hetfd  Ancoii  81, 1859.]  [Daeldad  D«oember  H  18M. 

Jlgent  and  Principal — Fratuh,  Statute  qf. 

When  theitt  was  oonfliotiiig  eTidenca  given  in  »  oMe  «•  to  the  extent  of  an  arohiteef  s 

ankhoritj  to  porohaae  material!  for  ahofldlnc  orerwliioh  he  had  oliarge^  it  is  not 

proper  to  instmot  the  jniy,  that  if  they  should  find  thai  the  Tender  at  the  time 

•  of  the  sale,  had  reason  to  belieye,  from  the  aots  of  the  parties,  that  the  arolii- 

teot  was  anthoriied  to  purchase  sneh  materials,  then  the  owner  was  liable. 

It  is  not  proper  in  suoh  a  ease,  to  instroet  the  joiy  that  if  they  should  find  that  the 
arohiteot  was  the  agent  of  the  defsndan^  the  owner,  then  his  admissions  and 
declarations  would  bind  the  defendant;  and  if  he  was  acting  for  the  defendant 
as  his  agent  about  the  building,  although  his  authority  might  not  expressly  ex- 
tend to  the  purchasing  <tf  materials,  still,  if  the  Tender  belicyed  he  was  author- 
ised to  purchase,  the  defondaalwas  liable. 

When  W.  sold  lime  to  E.  to  construct  a  huUding  for  BL,  and  after  the  sale  BL  prom- 
ised to  pay  W.  for  the  lime,  such  promise  is  not  binding  on  M.,  unless  reduced 
to  writings  with  a  consideration  expressed. 

This  was  an  action  commenced  before  a  justice  of  the  peace 
of  Dane  county,  to  recover  the  value  of  a  quantity  of  lime 
claimed  to  have  been  sold  by  Daniel  Williams  to  one  Eline, 
to  use  in  constructing  a  building  for  McDonell.  The  cause 
was  appealed  to  the  county  court,  and  judgment  was  rendered 
in  favor  of  the  plaintiflf  below,  who  was  the  assignee  of  Wil- 
liams, for  the  amount  of  the  claim.  The  effect  of  the  testi- 
mony is  sufficiently  stated  in  the  opinion  of  the  court  After 
the  testimony  was  delivered  the  judge  instructed  the  jury  : 
^that  if  they  found  that  Donell  was  the  agent  of  the  de- 
fendant, and  that  he  bought  the  lime  of  Williams,  the  defend- 
ant was  liable.  The  question  of  agency  was  one  of  law  and 
fact ;  that  it  might  be  established  by  ratification  of  the  acts  of 
another,  as  well  as  by  direct  authority.  That  if  the  jury 
should  find  that  Williams,  at  the  time  of  the  sale  of  the  lime, 
had  reason  to  believe  from  the  acts  of  the  parties  that  Donell 
was  the  agent  of  the  defendant,  the  defendant  would  be  liable; 
that  in  such  case  the  question  is  not  what  power  the  principal 
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intended  to  give  his  agent,  bat  what  power  third  persons  who 
dealt  with  the  agent,  and  who  insist  on  his  acts  as  valid,  had 
a  right  to  infer  that  he  possessed  from  his  own  acts  and  those 
of  his  principal ;  that  if  the  jury  should  find  that  Donell  was 
the  agent  of  the  defendant,  then  his  admissions  and  declara- 
tions would  bind  the  defendant ;  that  if  he  was  acting  for  the 
defendant  as  his  agent  about  the  building,  although  his  au- 
thority might  not  expressly  extend  to  the  purchasing  of  ma* 
terials,  still,  if  the  plaintiffs  assignor  sold  to  him  believing  he 
was  authorized,  the  defendant  would  be  liable." 

To  each  sentence  of  this  instruction  the  defendant  excepted^ 
and  the  asked  the  judge  to  instruct  the  jury  as  follows : 

**  1.  That  the  defendant  is  not  liable  unless  the  lime  was 
originally  sold  and  delivered  to  him ;  a  promise  to  pay  after 
the  delivery  to  Kline,  in  order  to  be  binding,  must  be  in  wri- 
ting ;  and  if  the  jury  find  that  the  lime  was  sold  by  Williams 
to  Kline,  the  defendant  is  not  liable  to  the  plaintiflf  in  this 
action. 

^  2.  That  the  jury  are  judges  of  the  facts,  but  the  facts  in 
relation  to  the  agency  being  proven,  the  court  is  to  decide 
whether  the  fiEicts  as  proven  constitute  an  agency.  As  to  what 
constitutes  an  agency  is  a  question  of  law.  The  court  must 
decide  whether  the  evidence  constitutes  an  agency,  and  in 
this  case  there  being  no  conflict,  the  court  should  charge  the 
jury  that  Donell  had  no  authority  to  bind  the  defendant  for 
the  lime  in  question,  by  any  of  his  acts  or  declarations. 

^  S.  To  constitute  a  ratification  by  McDonell  of  Donell's 
unauthorized  acts,  it  must  be  proven  that  at  the  time  of  such 
pretended  ratification  he  had  fuU  knowledge  of  the  act  and 
the  whole  of  the  acts  which  it  is  claimed  he  ratified.'' 

All  of  which  the  judge  refused  to  give,  and  the  defendant 
excepted.  And  the  jury,  under  the  charge  of  the  court,  re- 
turned a  verdict  in  &vor  of  the  plaintiff  for  the  sum  of  ninety- 
eight  dollars  and  thirty-two  centa"  Upon  which  judgment 
was  rendered  and  the  defendent  below  sued  out  this  writ  of 
error. 


J.  C.  Hopkins,  for  the  plaintiff  in  error. 
fFekh  Sr  Lamb,  fi)r  the  defendant  in  error. 

By  the  Courty  Cole,  J.    We  will  not  stop  to  notice  all  the 
exceptions  taken  to  the  rulings  of  the  county  court  on  the  trial 
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of  this  cause ;  but  will  dispoee  oi  the  case  mainly  in  oonsid- 
ing  the  correctness  of  one  or  two  of  the  instractions  which 
were  given  to  the  jury;  and  the  error  of  the  court  in  refusing 
to  give  one  of  the  instructions  asked  to  be  given  on  the  behalf 
of  the  plaintiff  in  error.  It  is  quite  apparent  that  the  whole 
contest  narrowed  itself  down  to  the  inquiry  whether  Donell 
as  agent  of  McDonell,  bought  the  lime  in  controversy ;  if  so, 
whether,  in  the  firet  instance,  he  was  authorized  to  buy  it,  as 
well  as  other  materials,  for  the  building ;  or  if  not  authorized 
to  do  this  thing,  whether  his  unanthorized  act,  in  bu3ring  the 
lime,  had  been  plainly  ratified  by  the  principal  so  as  to  bind 
the  latter  and  render  him  liable  to  pay  for  the  lima 

The  whole  case  shows  that  Donell  was  the  agent  of  the 
plaintiff  in  error  for  certain  purposes,  and,  as  a  matter  of 
course,  could  bind  his  principal  while  acting  within  the  scope 
of  his  authority.  But  it  was  insisted  that  it  did  not  by  any 
means  follow  that  because  Donell  was  the  agent  of  the  plain- 
tiff in  error,  for  one  purpose,  and  to  transact  one  kind  of 
business,  that  therefore  he  was  an  agent  for  all  purposes,  and 
for  the  transaction  of  all  kinds  of  business.  The  precise 
lioiit  and  extent  of  the  agency  was  the  point  in  dispute  be- 
tween the  partiea  For,  while  conceding  that  Donell  was  the 
architect  for  drawing  the  contracts,  furnishing  j^ans,  making 
estimates  of  work  done  and  materials  found,  and  of  paying 
the  contractor  the  money  due  upon  such  estimates  from  time 
to  time,  the  plaintiff  in  error  denied  that  Donell  had  ever  pur- 
chased the  lime,  or  had  any  authority  whatever  from  him  to 
purchase  it,  or  any  other  materials.  No  evidence  was  offered 
to  show  that  Donell  directly  ordered  or  purchased  the  lime ; 
but  the  plaintiff  below  sought  to  make  out  his  right  to  recover 
in  the  action,  by  establishing  the  fact  that  Donefl  must  have 
been  the  general  agent  of  McDonell,  authorized  to  furnish  all 
ueeessary  building  materials ;  or  at  least  from  the  conduct  and 
\  of  the  parties,  persona  furnishing  materials  had  the  right 
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SO  to  consider  him ;  that  Donell  kti«w  that  the  lime  had  been 
deliTered  aad  used  in  the  building,  had  seen  the  aoconnt  for 
it,  and,  in  a  certain  sense,  realised  it  as  a  Talid  claim,  aad 
one  which  his  principal  would  see  paid.  Daniel  Williams, 
who  furnished  the  lime,  and  to  whom  the  account  sued  upoa 
originally  belonged,  testified  that  he  deliTered  the  lime  upoft 
the  premises ;  that  he  did  not  see  the  defendant  in  regatd  te 
it;  that  defendant  was  not  present  to  his  knowledge, and  that 
Kline,  who  was  pntting  up  the  building,  authorized  him  to 
deliver  the  lime  at  McDonelPs  building.  It  appears  that 
Kline  was  the  contractor  for  doing  the  mason  work  and  fur* 
nishing  materials  Donell  testifies  that  money  was  put  in  his 
hands  by  McDonell,  to  pay  Kline  on  the  estimates  made  by 
him,  for  work  done  and  materials  oo  the  building ;  that  he 
always  paid  it  out  on  Kline*s  order;  that  Williams  called  up* 
on  him  to  pay  for  the  lime ;  that  he  told  him  he  had  no 
money,  but  told  him  to  present  the  account  the  next  mouthy 
tie.  He  states  that  he  bad  no  authority  to  purchase  materials, 
and  McDonell  swears  to  the  same  thing. 

We  express  no  opinion  as  to  whether  the  testimony  showed 
that  Donell  was  a  geneial  agent,  authoriassd  to  furnish  materi- 
als ;  or,  that  from  the  acts  and  conduct  of  the  parties,  he  might 
be  so  regarded,  since  the  nature,  extent  and  character  c^  the 
agency  was  a  proper  matl^  for  the  jary  to  determine  from  the 
evidence  in  the  case.  We  have  UMule  these  observations  for 
the  purpose  of  showing  wherein  we  think  the  county  court 
erred  in  the  instructions  given  to  the  jury.  And  in  view  of 
the  conflicting  evidence  upon  this  point  of  the  case,  we  think 
the  county  judge  was  not  suflciently  guarded  in  his  language^ 
when  he  instmeted  the  jury,  that  if  they  should  find  that 
Williams,  at  the  time  of  the  sale  of  the  lime,  had  reason  to  be^ 
lieve,  from  the  acts  of  the  parties,  that  Donell  was  the  agent 
of  the  defendant,  the  defendant  would  be  liable,  kc  It  would 
have  been  more  correct  to  have  charged  the  jury,  that  if  WiU 
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liams,  at  the  time  of  the  sale  of  the  limei  had  reason  to  be- 
lieye,  from  the  acts  of  the  parties^  that  Donell  was  the  gene- 
ral  agent  of  the  defendant  to  procure  materials,  and  ordered 
or  received  the  lime^'that  then  the  defendant  would  haTe  been 
liable,  &c  But  this  instruction  is  perhaps  not  so  important  as 
the  one  following:  ^That  if  the  jury  should  find  that  Donell 
was  the  agent  of  the  defendant,  then  his  admissions  and  decla- 
rations would  bind  the  defendant ;  that  if  he  was  acting  for  the 
defendant  as  his  agent  about  the  building,  although  his  au- 
thority might  not  expressly  extend  to  the  purchasing  of  ma- 
terials ;  still,  if  the  plaintiff's  assignor  sold  to  him,  believing 
he  was  authorized,  the  defendant  would  be  liable."  It  is  very 
clear  that  the  admissions  and  declarations  of  the  agent  in  ref- 
erence to  a  matter  upon  which  he  has  no  right  to  act,  cannot 
afEect  the  principal  The  rule  is  laid  down,  that  when  the 
acts  of  the  agent  will  bind  the  principal  then,  his  representa- 
tions, declarations  and  admissions  respecting  the  subject  mat- 
ter, will  also  bind  him,  if  made  at  the  same  time,  and  consti- 
tuting a  part  of  the  re3  gestsB,  1  Green.  Ev.,  §  113 ;  Story  on 
Agency,  §  134,  e/  seq. 

We  have  seen  that  it  was  admitted  on  the  trial  that  Donell 
was  the  architect  employed  to  draw  contracts,  make  estimates 
of  work  done  and  material  furnished,  and  was  authorized  by 
McDonell  to  pay  over  to  the  contractor  money  on  these  esti- 
mates, as  it  might  be  found  due.  If  this  was  his  sole  busi- 
ness and  duty  about  the  building,  the  extent  and  limit  of  his 
power,  and  if  he  had  no  authority  to  contract  for,  or  buy  any 
material  on  behalf  of  his  principal,  then  it  is  obvious  that  any 
declarations  or  admissions  made  by  him  on  a  matter  where 
he  has  no  right  to  act,  could  not  bind  the  plaintiff  in  error. 
Donell  was  an  agent  for  a  special  purpose,  and  he  might  have 
been  for  a  general  purposa  But  if  he  was  only  a  special 
agent,  employed  for  a  particular  object  only,  he  could  not  bind 
his  principal  by  an  admission  upon  a  matter  entirely  outside 
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of  his  agency.  This  distinction  the  county  judge  did  not 
make  in  the  instraction  given. 

Again,  the  defendant's  counsel  requested  the  court  to  io- 
struct  the  jury  that  the  defendant  was  not  liable  unless  the 
lime  was  originally  sold  and  delivered  to  him ;  that  a  promise 
to  pay  after  the  delivery  to  Kline,  in  order  to  be  binding,  must 
be  in  writing,  and  if  the  jury  should  find  that  the  lime  was 
sold  by  Williams  to  Elioe,  then  the  defendant  was  not  liable 
to  the  plaintiff  in  the  action.  There  certainly  was  evidence 
in  the  case  tending  to  show  that  the  lime  was  sold  and  deliv- 
ered to  the  contractor  Kline.  Whether  this  was  actually  the 
fact,  was  one  of  the  issues  in  the  case.  If  the  lime  was  really 
sold  and  delivered  to  Kline,  then  any  promise  made  by  the 
plaintiff  in  error  to  pay  for  it  after  such  sale,  was  a  promise  to 
answer  for  the  debt  or  default  of  another,  and,  to  be  binding, 
must  be  in  writing,  with  a  considemtion  expressed 

It  follows,  from  the  view  we  have  taken  of  this  case,  that 
the  judgment  of  the  county  court  must  be  reversed,  and  a 
new  trial  ordered. 


CHAPPELL  vs.  CADY. 

XBBOR   TO   CIBCUIT   COUBT,  JEFFXRSON   COUNTY. 
H«ird  Bq^tanbv  20, 1859.]  [DMidtd  Deoenber  14»  1859. 

^gmt  and  Principal— Lien — Factor— Practice — Instruc- 
tions. 

Vfhart  An  igMt  ku  nnte«d  imtoM  and  adviaMd  homt  In  froonrlng  etrtein 
•harts  of  itoA  and  iatenil  Mr^  to  bo  oxobaagod  In  rallioad  bonda,  boaring 
Inlatait^  and  elaiBod  a  Hon  upon  Iho  bonds  for  tho  ssrrloas  and  amonnt  ozpond* 
od,  Md,  ^atba  was  onttOod  to  loAaln  tbo  bonds  nntU  tho  amount  d«o  him  was 
paid. 
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It  to  well  Mttbd  M  »  rate  of  Uw  that  agtoti  g^thdly  lunrt  »  pMtiMkr  li«A  vpM 
the  propertj  of  their  prinoipali  In  their  htmd»  for  the  amoaAt  of  their  adTneee 
and  serTioei  in  reepeot  to  it.  So  e  bailee  hae  a  lien  for  hie  ferrieea,  where  the 
propertj  if  eubanoed  in  raloe  bj  hia  servioes  rendered  vpon  it. 

Where  an  agent  reeeireB  one  hind  of  ehoae  in  aetion,  or  repreeeiktation  ot  Taltie,  to 
he  exehanged  for  another  kind  of  ehote  in  aetien^  or  better  aeenriij,  and  be 
mahet  tlie  exehange^  he  does  not  therebj  lose  hit  lien  on  the  aecaritj ;  bat  for 
the  porpote  of  the  claim  and  lien  it  will  be  oonsidered  aa  the  same  thing  ftrat 
entrastod  to  the  agent»  and  that  the  agent's  senriees  and  adtaoeee  hnte  glTon  II 
an  additional  rahie.  In  Meh  a  ease  the  agent  may  be  oooalderad  la  the  B^t  of 
a  fiMtor,  and  entitled  to  the  righta  of  anoh  factor. 

Where  the  charge  of  the  c'>Qrt  is  geoerallj  oorreety  and  if  a  party  desire  a  particnlar 
charge  giren,  it  Is  necessary  to  ask  the  court  to  glte  the  Instniction  desired,  or 
to  oaH  the  attettlioa  of  the  judge  16  it;  and  nnleae  this  be  done,  the  appelkite 
eoort  wiU  not  notloe  the  negleet. 

LtMkner  m.  Solotnon  H  <U.,  9  Wis.,  129,  eonsidered  and  ^proTod. 


This  action  was  commenced  to  recover  four  bonds  of  {f  100 
each,  issued  by  the  La  Crosse  &  Milwaukee  Railroad  Com- 
pany, for  the  purpose  of  retiring  {{400  of  the  capital  stock  of 
the  Milwaukee  &  Watertown  Railroad  CompaDy,  which  the 
defendant  Cady  detained.  The  answer  denied  the  detention 
and  claimed  a  lien  upon  the  bonds  for  service  as  agent  in 
procuring  the  issuing  of  tbe  bonds  to  one  Martin  Stuifer,  of 
whom  the  plaintiff  purchased  them. 

On  the  trial  the  plaintiff  proved  the  issuing  of  the  bonds 
to  Stuifer  who  had  the  shares.  They  bore  7  per  cent  inter- 
est, were  made  payable  to  Cady  or  bearer,  and  delivered  to 
Cady,  by  the  order  of  Stuifer;  also,  he  proved  the  sale  of  the 
bonds  to  the  plaintiff,  and  a  demand  and  refusaL 

The  defendant  was  sworn  as  a  witness  in  his  own  behalf, 
and  testified :  In  the  year  1857  I  was  engaged  in  a  general 
agency  business  in  Watertown,  in  this  county.  I  kept  an 
office,  bought  and  sold  real  estate,  paid  taxes  on  land,  paid 
interest  on  school  lands,  and  transacted  such  other  business 
as  was  entrusted  to  me  as  agent  for  those  having  bustness. 
Stuifer  called  upon  me  at  my  office  saying  that  he  owned  four 
shares  of  stock  in  the  Milwaukee  &  Watertown  Railroad 
Company,  and  some  interest  scrip,  whteh  he  wished  me  to 
look  up  for  him  and  get  them  exchanged  for  bonds  of  the 
La  Crosse  &  Mihraukee  Railroad  Company.  I  wrote  an 
order  for  the  shares  of  Stock  upon  John  L.  Hathaway,  which 
Stuifer  signed,  and  enclosed  it  in  a  letter,  with  one  dollar  of 
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my  own  money,  paid  the  postage  on  the  letter  and  mailed  it 
to  John  L.  Hathaway,  Milwaukee.  I  wrote  several  letters  in 
relation  to  the  shares  of  stock  before  I. found  them,  paid  post- 
age on  the  letters,  and  made  one  journey  to  Jefferson  to  get 
one  share  of  the  stock,  which  was  in  possession  of  A.  Fancel, 
of  Jefferson.  I  had  no  other  business  at  Jefferson  but  to  get 
the  share  of  stock.  I  hired  a  team  and  paid  all  expenses  of 
the  trip.  I  did  not  succeed  in  getting  the  stock  converted 
into  bonds  until  late  in  February,  1857.  These  are  the  same 
bonds  for  which  this  action  is  commenced.  I  charged  twenty 
dollars  for  my  services,  and  the  money  I  paid  out  The  plain- 
tiff told  me  that  he  had  purchased  the  bonds  of  Stuifer.  I 
told  him  if  he  would  get  an  order  for  the  bonds  from  Stuifer, 
and  he  or  Stuifer  pay  my  charges  on  them,  be  could  have 
them.  Stuifer  never  directed  me  to  deliver  the  bonds  to 
plaintiff 

I  kept  an  office  for  the  transaction  of  business,  and  Stuifer 
understood  when  he  employed  me  that  I  worked  for  pay. 
The  procuring  of  rail  road  bonds  in  exchange  for  rail  road 
stock  was  in  the  regular  course  of  my  business  as  general 
agent  I  never  held  said  bonds  except  as  agent  for  Stuifer, 
and  only  retained  them  for  the  purpose  of  getting  my  pay  for 
services  and  money  paid  out,  for  which  I  claimed  a  lien  upon 
them.  I  have  at  all  times  been  ready  to  deliver  the  bonds  to 
the  person  entitled  to  them,  on  the  payment  of  my  fees  and 
charges. 

The  circuit  judge  chaq^  the  jury :  ^  If  the  jury  find 
from  the  proofs  that  the  defendant,  as  agent  of  Stuifer,  ex- 
pended labor  and  money  in  giving  these  bonds  their  present 
shape  and  value,  and  these  bonds  came  into  his  possession  as 
sacb  agent,  the  plaintiff  cannot  recover,  unless  the  proof 
shows  that  defendant's  lien  for  such  money  and  labor  has 
been  paid,  or  the  amount  tendered  to  defendant  before  the 
commencement  of  this  suit  If  the  jury  find  from  the  evi- 
dence that  the  defendant  in  the  course  of  his  business  as 
agent,  at  the  request  of  Stuifer,  who  was  at  the  time  owner  of 
the  four  shares  of  stock,  expended  money  and  rendered  servi- 
ces in  sending  forward  these  shares  of  stock  and  getting  them 
exchanged  for  the  bonds  of  the  La  Crosse  &  Milwaukee 
Railroad  Ck>mpany,  and  these  bonds  came  into  the  possessioQ 
of  the  defendant  in  the  course  of  his  said  agency,  then  the 
defendant  has  a  lien  upon  said  bonds  for  the  amount  of  the 
money  and  the  value  of  the  services  so  expended    And  the 

VoLX.  .    8 
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plaintiff  cannot  recover  possession  of  said  bonds  unless  the 
proof  also  shows  that  such  lien  had  been  paid  or  the  amount 
thereof  tendered  to  the  defendant  before  the  commencement 
of  this  suit  To  which  charge  of  the  court  the  plaintiff  ex- 
cepted. 

The  jury  found  a  verdict  for  the  defendant^  upon  which 
judgment  has  been  entered,  and  upon  which  this  writ  of  error 
is  sued  out 

Eno9  ^  HaUy  for  plaintiff  in  error. 
WilUanu  Sr  Leonardy  for  defendant  in  error. 


By  the  Court y  Painb,  J.  The  respondent  in  this  case  was 
a  general  agent  for  tfie  buying  and  selling  of  real  estate,  pay- 
ing taxes,  interest,  And  negotiating  such  mattoni  as  might  be 
intrusted  to  him.  As  such,  he  rendered  services  and  ad- 
vanced money  in  procuring  certain  shares  of 'stock  and  inter- 
est scrip,  to  be  exchanged  for  bonds  of  the  La  Crosse  & 
Milwaukee  Railroad  Company,  for  one  Martin  Stuifer.  The 
bonds  were  returned  by  the  Company  to  the  respondent; 
and  while  in  his  possession,  Stuifer  sold  them  to  Chappell, 
who  demanded  them,  and  delivery  being  r^sed,  brought 
this  suit  The  respondent  claimed  a  lien  for  the  money  he 
had  advanced  in  procuring  them  and  the  value  of  his  ser- 
vices, and  the  only  question  in  the  case  is  whether  he  was 
entitled  to  such  lien. 

The  general  rule  of  the  common  law  is  well  understood, 
that  wherever  a  bailee  has,  by  his  labor,  enhanced  the  value 
of  property  intrusted  to  him,  he  has  a  lien  for  his  servioea 
The  rule,  also,  is  equally  well  settled,  that  agents  generally 
have  a  particular  lien  upon  the  property  of  their  principals  in 
Iheir  hands  for  the  amount  of  their  advances  and  services  in 
respect  to  it,  and  this  particular  lien  is  favored  in  law.  Stor7 
on  Agency^  ch.  14^  Now,  it  seems  to  us  that  the  lien  claimed 
here  comes  within  either  the  one  or  the  other  of  these  rulea 
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For,  if  the  property  represented  by  the  bonds  is  to  be  regarded 
as  the  «iine  property  pievionsly  represented  by  the  stock  oer- 
tificfttes  surrendered,  then  it  may  well  be  said  that  the  servioes 
and  advanoes  of  the  respondent  imparted  an  additional  ntae 
to  it  For  it  was  considered  by  Ae  owner^'desirable  to  haTe 
the  exchange  effected  The  company  wished  to  retire  the 
stock,  and  had  offered  to  issue  bonds  in  its  place.  And 
when  the  respondent,  acting  as  an  agent  for  such  porposes, 
•hunted  up  the  shares  of  stock,  expending  his  tisoe  and  money 
in  doing  so,  and  then  at  the  expense  of  farther  labor  and 
money  had  the  stock  rarrendered  and  the  bonds  issued  for 
it,  it  is  oTident  that  he  improved  the  property  to  whatever  ex 
teat  the  bonds  were  more  desiraUe  than  the  stock ;  and  that 
they  were  so,  to  some  extent,  must  be  presumed,  from  the 
fact  that  the  owner  employed  an  agent  to  effect  the  exchange. 
But  the  counsel  fbr  the  appellant  urges  that  to  establish  the 
lien  within  this  rule,  the  labor  must  be  bestowed  on  the  identi- 
cal property,  and  that  the  bonds  cannot  be  said  to  be  the  same 
property  as  the  stock.  Perhaps  technieally  they  weie  not,  and 
yet  substantially  they  were.  Suppose  an  agent  takes  accounts 
for  collection,  and  by  negotiation  obtainsjtiettef  seotirities,  he 
has  made  the  claim  so  much  more  valuable,  and  his  right  to 
a  lien  ought  no^  to  turn  upon  so  nice  a  question,  as  whedier 
the  new  securities  are  identically  the  same  as  the  old  Such 
strict  construction  would  be  inconsistent  whh  the  finror  with 
whidi  the  law  n^ards  such  claims  for  lien.  And,  if  it  was 
necessary,  we  think  it  would  not  be  going  beyond  the  spuit 
of  the  rule  upon  this  subject,  to  say  that  the  property  here  was 
the  same  Interest  Tepresented  first  by  the  stock  and  then  by 
the  bonds,  and  that  the  respondent's  services  and  advances 
gave  it  such  additional  value  as  it  obtained  irom  the  change 
in  the  jnode  of  represention. 

Btt^  if  this  was  not  so,  then  die  ftcts  would  make  the  re- 
spondent a  factor.    The  shares  of  stodc  weit  then  pK^>erty 
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of  one  kind,  intrusted  to  him  as  an  agent,  to  exchange  or  sell, 
for  property  of  another,  the  bonds  of  the  company.  He  made 
the  exchange,  and,  in  doing  so,  rendered  services  and  ad- 
vanced^money.  The  property  received  was  in  his  possession, 
and  his  right  to  the  particular  lien  upon  it,  given  to  all  factors 
in  such  cases,  would  seem  undoubted.  It  is  in  accordance 
with  both  the  dictates  of  justice  and  the  rules  of  law.  HolUs 
V9.  Claridgey  4  Taunt,  807. 

We  do  not  think  that  the  testimony  of  Meyer,  that  when 
he  demanded  the  bonds,  the  r^pondent  said  he  knew  noth- 
ing <jf  them,  or  had  not  got  them,  brings  the  case  within  the 
rule  that  where  a  party  on  demand  claims  no  lien,  but  sets 
up  a  claim  entirely  diflferent,  he  cannot  afterwards  rely  on  a 
lien.  Here  the  respondent  set  up  no  cUim  whatever,  but  de- 
nied  knowing  anything  about  them,  if  Meyer's  statement  is 
true.  But  the  respondent  testified,  and  there  is  nothing  to 
contradict  it,  that  before  the  interview  with  Meyer,  he  had 
seen  Chappell,  told  him  he  had  the  bonds,  and  was  ready  to 
deliver  them  on  an  order  from  Stuifer  and  the  payment  of 
his  charges.  It  would  not  seem,  after  this,  as  though  he 
could  have  seriou^y  denied  knowing  anything  about  them. 
But  the  proper  answer  to  this  objection  is,  that  there  was  no 
instruction  asked  upon  the  point  The  charge  of  the  court 
upon  the  general  question  of  lien  was  correct  And  although 
if  the  plaintWf  insisted  that  the  lien  had  been  lost  by  the 
respondent's  denying  knowledge  of  the  bonds,  a  further 
instruction  might  have  been  properly  given  upon  that  subject; 
yet,  none  having  been  asked,  and  nothing  done  to  call  the  at- 
tention of  the  court  below  to  the  point,  the  judgment  could 
not  be  reversed,  for  the  reason  that  it  was  not  given.  Lackner 
V8.  Solomon  Sr  Conrad^  decided  at  this  term,  9  Wis.,  129. 

The  judgment  is  affirmed  with  costs. 

Dixon,  C.  J.>  took  no  part  in  the  decision  of  this  case,  as 
the  same  was  tried  before  him  at  the  circuit 
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FOBES  vs.  SCHOOL  DISTRICT. 

APPBAL  PBOM  CIRCUIT   COUBT,   JXFFEB80N   COUNTT. 
HMfd  September  22, 1869]  [Decided  Deoember  14»  1850. 

School  Districts— PubUe  Officer— Pleadings-Justice  qf  the 
Peace — Amendment — Schools, 

A  director  of  »  aohool  district  oftn  recoTer  of  the  district  the  amount  of  necesMury  ex- 
peoMfl  which  he  maj  hftre  been  put  to,  or  incurred,  in  the  proaecntion,  or  de- 
ftnse  of  » loit,  brought  bj  or  against  the  distrid^  of  which  he  is  an  officer,  and 
who  is  obliged  bj  his  office  to  ^ipear  on  behalf  of  such  district;  bnt  before  he 
ean  maintain  such  snit»  he  must  present  his  accoont  to  some  district  meeting, 
and  giye  the  rotors  an  opportunity  of  acting  upon  it,  and  making  prorision  for 
its  payment. 

Wbare  a  director  of  a  school  district  oommenoed  a  suit  befbore  a  Justioe  of  the  peace^ 
against  his  district,  for  expenses,  and  fUed  a  written  complaint^  without  arerring 
that  he  had  erer  presented  his  account  at  any  school  district  meeting,  or  district 
board,  or  giren  the  roters  any  notice  of  his  claim ;  held,  that  this  complaint  was 
wanting  in  a  material  averment,  and  it  was  not  competent  for  the  phdntiff,  un- 
der it»  to  proTC  a  notice  to  the  district. 

In  actions  conmienced  before  justices  of  the  peace,  parties  will  not  be  held  to  strict 
rules  of  pleadings,  unless  they  resort  to  written  pleadings,  in  which  oases  the 
pleadings  must  contain  all  necessary  substantial  aTerments. 

The  eases  of  JTaynonl  «t.  TidbaU,  2  Wis^  84;  Ooodrieh  m.  Compound  School  DUHct 
Jfo,  5,  id^  102;  Philip*  «t.  Bridgo*,  8  id.,  270;  L^ter  «t.  French,  6  id.,  580, 
considered  and  approved. 

When  the  complaint  is  insuffident,  the  court  wiU,  on  a  proper  application,  grant  an 
amendment  so  as  to  let  in  the  testimony  necessary  to  the  maintenance  or  defense 
of  an  action. 

The  facts  of  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court 

Enosj  Hall,  4*  Mulberger,  for  plaintiff  in  error. 

Oill  fy  Barber,  for  defendant  in  error. 


By  the  Court,  Colx,  J.    We  do  not  entertain  a  doubt  but 
that  a  director  of  a  school  district  can  recover  of  such  district 
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the  amount  of  any  necessary  expenses  which  he  may  have 
been  put  to^  or  ineurredy  in  the  prosecution  or  defense  of  a 
suit,  brought  by  or  against  the  district  of  which  he  is  an  offi« 
cer.  The  law  expressly  requires  that  he  shall  appear  for  and 
on  behalf  of  the  district  in  all  suits  brought  by  or  against  the 
district,  when  no  other  direction  shall  be  given  by  the  quali- 
fied voters  of  such  district,  at  a  district  mfeeting.  Section  18, 
chap.  80,  Sea  Laws,  1854 ;  same  provision  in  section  17, 
chap.  19,  R.  S.,  1850.  And  the  legislature  could  not  have  in- 
tended that  if  the  director  paid  fees,  and  incurred  expenses  in 
discharging  this  duty  thus  enjoined  upon  him,  that  he  should 
not  have  his  remedy  against  the  district  for  money  thus  ex- 
pended in  its  behalf  Such  a  construction  of  the  statute  would 
be  unreasonable,  and  is  not  to  be  adopted.  But  still,  we  think, 
that  before  an  officer  should  be  permitted  to  maintain  an  ac- 
tion against  a  school  district  for  such  charges,  he  ought  to 
present  his  account  at  some  district  meeting,  and  give  the 
qualified  voters  an  opportunity  of  acting  upon  it,  and  making 
provision  for  its  payment,  otherwise  how  could  the  people  of 
the  district  know  any  thing  about  the  amount  of  the  claim, 
or  possibly  take  any  prop^  steps  to  settle  it  As  between  in- 
dividuals, it  has  been  held  that  upon  a  promise  to  pay  all 
costs  in  a  suit  referred  to,  there  must  be,  before  the  action  is 
brought,  notice  of  the  amount,  and  the  rule  is  reasonable 
Wright  vs.  Smithy  19  Vt  R,  110,  and  authorities  refer- 
red to. 

The  reason  is  much  stronger  for  requiring  an  officer  of  a 
school  district  to  present  his  claim,  or  give  some  notice  of  it, 
at  a  school  district  meeting,  or  to  the  district  board  as  a  con- 
dition to  maintaining  a  suit  upon  it  The  qualified  voters  ot 
the  district  might  be  entirely  willing  to  allow  the  claim,  and 
vote  a  tax  to  pay  it,  and  yet  could  not  do  so,  unless  the  mat- 
ter was  presented  at  some  district  meeting,  or  some  notice 
thereof  given  to  the  district 
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The  pieseut  action  was  commenced  before  a  justice  of  the 
peace.  The  complaint  was  in  writing,  but  contained  no  al* 
legation  that  the  appellant  ever  presented  his  account  at  any 
school  district  meeting,  or  gave  the  qualified  voters  of  the 
district,  or  the  district  board,  any  notice  whatever  of  his  claim. 
The  case  went  up  by  appeal  to  the  circuit  court,  and  it  is  not 
claimed  that  the  appellant,  on  the  trial  in  that  court,  offered 
evidence  to  show  that  he  had  ever  presented  his  claim  to  any 
district  meeting,  or  gave  the  district  board  proper  notice  of 
it  before  suit  brought  Some  evidence  was  offered  to  show 
that  the  district  board  knew  of  the  existence  of  the  appellant's 
demand,  before  the  commencement  of  the  suit,  and  had  de- 
termined not  to  pay  it  This  testimony  was  objected  to  as  in- 
admissable  under  the  complaint,  no  notice  being  averred,  and 
the  objection  was  sustained  The  only  difficulty  I  have  had 
in  the  case,  grows  out  of  the  refusal  of  the  court  to  admit  this 
testimony  iinder  the  complaint  In  several  cases,  however, 
passed  upon  by  this  court,  it  has  been  decided,  that  in  actions 
commenced  before  justices  of  the  peace,  parties  will  not  be 
held  to  strict  rules  of  pleadings,  unless  they  resort  to  written 
pleadings,  in  which  cases  the  pleadings  must  contain  all 
necessary  substantial  averments.  Maynard  vs.  THdhaU,  2 
Wia,  34;  Ooodrich  vs.  Compound  School  District  No.  5,  id., 
102;  PhiUps  etalvs.  Bruges,  3  id.,  270;  Lester  vs.  French^ 
6  id.,  580. 

This  complaint  contains  no  averment  that  the  appellant 
had  given  the  school  district,  or  district  board,  notice  of  the 
amount  of  his  demand,  which  was  a  material,  substantial  al- 
legation, and  therefore  within  the  principle  of  the  above  cases. 
I  think  the  evidence  was  properly  rejected.  It  was,  undoubt- 
edly, competrat  for  the  court  to  permit  the  appellant  to  amend 
his  complaint,  so  as  to  let  in  the  testimony  offered ;  but  this 
the  appellant  did  not  ask  leave  to  do. 
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The  order  of  the  circuit  court,  granting  the  nonsuit,  is 
afSrmed. 

Dixon,  C.  J.,  took  no  part  in  the  decision  of  this  case,  as  the 
same  was  tried  before  him  at  the  circuit. 


LANSING'S  APPEAL. 

APPEAL  PBOM  CIBCUIT  C0X7BT,  BANE  C0X7HTT. 
H«wd  Noy«mber  16, 1859.]  [Deeided  Deoembtt  U,  1S59. 

JRfferees — Mortgage — Jlppeal — Arbitration. 

Where  a  referee,  appointed  bj  the  eironit  oonrty  to  make  lale  of  mortgaged  premiaes, 
Aotf  performed  the  senrioesi  and  presented  his  bill  of  fees,  and  upon  a  disagree, 
ment  with  him  and  the  ooansel  of  the  party  from  whom  he  claimed,  it  was  stip- 
ulated to  snbmit  the  question  of  disagreement  to  the  oironit  Jndge^  who  decided 
that  the  amount  diarged  was  too  large,  and  gave  the  referee  a  smaller  sum,  from 
which  the  referee  appealed  to  this  court;  l§ld,  that  the  decision  was  not  an  ap- 
pealable order;  and  the  appeal  most  be  dismissed. 

Where  parties  snbmit  a  matter  in  dispute  to  the  eironit  judge  for  his  decision,  the 
judge  in  sueh  ease  acts  onlj  as  an  arbitrator ;  and  although  the  decision  will 
bind  the  parties  to  it,  yet  it  cannot  be  reyiewed  on  ^peal  or  writ  of  error  any 
more  than  the  decision  of  any  priyate  indlTidnal,  to  whom  the  same  matter  had 
i  submitted. 


A  judgment  of  foreclosure  had  been  rendered  by  the  Dane 
circuit  county,  in  favor  of  Marshall  against  Lawrence,  and 
it  was  referred  to  R.  W.  Lansing,  to  make  sale  of  the  mort- 
gaged premises,  and  to  report  the  same  to  the  court  After 
Uie  making  of  the  sale,  Lansing  presented  his  bill  for  $20, 
which  he  claimed  as  his  fee.  This  amount  was  disputed  by 
the  counsel  for  Marshall,  and  it  was  agreed  to  submit  the 
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matter  to  the  drcoit  judge  for  his  decision  of  the  amount 
legally  due,  who  taxed  the  amount  at  03,00,  die  fee  for  one 
day's  servicea    From  that  decision  this  appeal  is  taken. 

JL  W.  Lanaing  and  A.  L.  Collins^  for  the  appellant 

Smith  8r  Keyea^  for  the  respondent 


By  the  Courts  Paik^  J.  The  counsel  for  the  respondent 
claim  that  this  appeal  should  be  dismissed  for  want  of  jur- 
isdiction, though  no  motion  was  directly  made  for  that 
purpose,  and  we  think  it  must  be  dismissed.  The  order  is 
not  appealable.  The  orders  referred  to  in  section  239  of  the 
code,  and  which  may  be  brought  by  appeal  to  this  court, 
are  such  as  are  made  in  a  suit,  or  special  proceeding  au- 
thorized by  statute.  This  is  not  such  an  order.  There  was 
no  suit  between  Lansing  &  Marshall  It  was  not  made  in 
any  statutory  proceeding  to  which  they  were  parties.  On 
the  contrary,  the  whole  question  of  dispute  was  as  to  the 
amount  of  Lansing's  fees,  as  referee  for  selling  certain  mort- 
gaged premises.  Lansing  might  haTe  instituted  a  suit  to 
try  the  question  had  he  seen  fit,  or  he  could  have  proceeded 
under  sec.  9,  chap.  140,  R.  S.,  1858,  and  had  judgment  en- 
tered, and  then  it  could  have  been  brought  here.  But  in- 
stead of  that  he  submitted  it  by  agreement  with  the  counsel 
for  Marshall,  to  the  decision  of  the  circuit  judge,  who,  on 
such  submission,  could  act  only  in  the  character  of  arbitra- 
tor. Having  done  so,  he  is  bound  by  that  decision.  It  can- 
not be  reviewed  here,  any  more  than  could  the  decision 
of  any  private  individual  to  whom  it  had  been  submitted 
in  the  same  way.  Under  the  old  system  no  writ  of  error 
would  lie  upon  a  judgment  rendered  by  a  court  in  a  case 
submitted  to  it  by  agreement  Jiyred  vs.  Saco,  7  Mass.,  380; 
Carroll  et  al  v$.  Richardson^  9  id.,  315;  Bacon  vs.  fFardy 
10  id^  146,  note  a;    Wellington  vs.  Stratton,  11  id,  893; 
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and  Joknaon  vj;  iS%6£4  ^^  P^l^  ^7  ^  iXsvfi^toifi  imv  J3ar- 
rmgion,  15  G«a,  5§l;  U.  S.  Ail  Dig.,  1855,  p.  184,  §  16. 

In  the  case  of  WelHngton  vs.  Stratfon,  the  court  says: 
^  The  principle  established  is,  that  when  the  parties  have 
agreed  that  a  certain  judginettt  shall  be  ieii<}«red  fof  eitbsr  of 
them,  according  to  the  opinion  of  the  judges  on  a  case 
stated,  the  court  of  errors  cannot  rescind  that  agreement, 
and  enter  a  diffeienl  >adgmrat  It  i^  the  tapg^a  in  psincjple 
as  if  they  had  agreed  that  judgmeBl  should  be  entered  ac* 
cording  to  the  opinion  of  any  other  individual^  or  thM  it 
sbould  depend  on  any  other  collateral  eiT^nt^  When  the 
opinion  is  given^  or  the  other  event  happens,  and  the  ja(i^- 
ment  is  entered  accordingly,  it  is  so  enteted  by  the  consent  and 
i^reement  of  tl^e  parties,  in  like  manner^  as  if  th^y  had  ijL 
any  other  mode  ascertained  what  waa  right  apd  just  between 
them,  and  had  afterwards  come  into  court  and  consented 
to  a  judgment  accordingly/'  This  goes  much  farther  than 
it  is  necessary  to  go  in  this  case.  For  there  was  a  suit,  and 
a  judgment  actually  rendefed  But  heie  is  no  suit,  no  judg- 
ment^ no  order  in  any  suit,  or  judicial  proceedings  It  seems 
to  be  no  more  than  the  opinion  of  the  circuit  judge  upon  a 
question  voluntarily  submitted  to  his  decision  ^  and  we  can- 
not review  it 

The  appeal  is  dismissed. 

Dixon,  C.  J^  took  no  part  in  the  decision  of  this  case^  as 
the  same  was  tried  before  him  at  the  circuit 
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ADAMS  t».  HASKELL. 

APFBAL   FROM   CIBCUIT   COURT,  JSF7BRS0K  OOVNTT. 

Merigage^^SMe^'-^rder^  and  Deereea    ^/fppeaL 

Ahu  ft  nte  of  mortgaged  pwimliei  bj  a  wkne,  the  OlresU  Ooiirt»  on  tlie  appHcft- 
tlMi  of  tiie  mortgager,  orieiod  »  reeale  of  tbe  mortgaged  premlMa,  and  Impoaed 
other  tome  than  the  pajamn  t  of  the  eoeUr  of  tho  motion ;  Md,  that  If  the  tarmt 
impeeed  are  riaeenabla  and  jaat^  the  order  of  the  Olroah  Oonrt  will  ba  afiimedi 

ThornlaoftheEivMabfoarti  of  ehneery,  that  beffnre  tha  oeortwiU  opennialei 
there  mval  be  an  oibr  ef  n  reaeonabU  adTanee  upon  tbe  aaonnt  bid  at  the  lali^ 
deea  not  ebtehi  ia  thia  8ta«i  7  bol  H  reeti  in  tho  aoond  dlaoretion  of  tto  eoarl 

This  was  an  action  to  foreclose  a  mortgage ;  the  defendants 
appeared  and  answered,  and  a  trial  was  bad,  and  judgment 
of  foreclosure  rendered  against  (George  W.  Haskell  and  Han- 
nah S.  Haskell,  for  the  sale  of  a  part  of  the  land  named  in  the 
bill  and  mortgage,  and  judgment  against  Oeoi^  W.  Haskell 
and  Edward  W.  Haskell  for  tbe  deficiency,  if  any,  and  judg- 
ment for  Gilbert  Allen,  another  defendant,  for  his  costs. 

The  sale  was  made  by  a  r^ree,  at  Watertown,  sixteen 
miles  from  the  mortgaged  premises,  at  Jefferson ;  and  the 
agent  of  appellants,  their  attorney,  and  Allen,  started  to  attend 
the  sale,  Allen  having  agreed  to  bid  up  to  five  hundred  dol«^ 
Ian  for  George  W«  Haakell,  and  hold  the  land  bid  in  for  his 
security,  and  convey  to  Greorge  W,  Haskell  in  one  year,  upon 
re-payment  of  his  bid  and  interest ;  and  Allen  had  with  him 
the  money,  and  would  have  been  in  time  for  tbe  sale,  but 
their  carriage  broke  down  in  tbe  woods,  and  delayed  them 
an  hour  and  a  half;  so  they  arrived  at  Watertown  just  after 
the  plaintiff  had  bid  in  the  mortgaged  premises,  for  one  hun- 
dred and  fijfty  dollars,  the  same  being  worth,  in  cash,  five  or 
six  hundred  dollars.  The  agent,  attorney  and  Allen  imme- 
diately applied  to  the  plaintiff  and  his  attorney,  and  requested 
them  to  stipulate  to  re-open  the  sale,  offering  to  bid  five  hun- 
dred dollars ;  and  also  offered  to  pay  plaintiff  five  hundred 
dollars,  to  apjply  on  the  judgment,  if  he  would  deed  the  land 
to  Allen ;  which  offen  were  deeUned. 
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At  the  next  term,  upon  affidavits  setting  forth  these  facts, 
and  the  other  papers  in  the  action,  the  appellants  moved  the 
Court  to  set  aside  the  sale;  and  upon  the  hearing  of  the 
motion,  the  Court  made  the  order  following,  from  which  this 
appeal  was  taken : 

^A  motion  having  been  made  on  the  part  of  the  defendants 
to  set  aside  the  sale,  made  in  this  cause  on  the  22d  day  of 
January,  1859,  and  after  hearing  IX  F.  Weymouth,  of  counsel 
foX'dcffendants,  and  Samuel  Baird,  of  counsel  for  plaintiff,  it 
Is  ordered  that  said  sale  be,  and  the  same  is  hereby  set  aside, 
on  condition  that  within  ten  days  the  defendant,  George  W. 
Haskell,  deposit  with  Daniel  Hall,  the  referee  who  made  said 
sale,  the  sum  of  five  hundred  and  twenty-nine  68-100  dollars, 
dollars,  as  a  bid  for  the  said  mortgaged  premises,  at  the  re- 
sale thereof,  and  pay  to  the  plaintiff's  attorneys  the  sum  of 
eighteen  and  83-100  dollars,  the  coste  of  sale,  and  costs  of 
this  motion.  It  is  further  ordered,  that  if  the  terms  of  this 
order,  above  mentioned,  are  not  complied  with  within  the 
time  abdve  limited,  that  then  the  report  of  sale,  filed  in  this 
cause,  be  and  stand,  in  all  respects  ratified  and  confirmed.'' 

2).  JFl  Weymouthy  for  the  appellants. 

Baird  8r  Skinnery  for  the  respondent 

By  the  Cotirt,  Cole,  J.  We  think  the  order  from  which 
this  appeal  is  taken,  must  be  affirmed.  There  is  nothing  in 
the  case  tending  to  show  that  the  sale  was  not  fairly  and  le- 
gally made,  or  which  created  a  suspicion  that  the  purchased, 
and  every  person  connected  with  the  sale,  did  not  proceed  in 
a  fair,  upright  manner,  in  making  it  It  appears  that  the 
sale  was  made  at  Watertown,  and  that  the  agent  of  the  appel- 
lants, their  attorneys,  and  one  Allen,  left  Jefferson  on  the 
morning  of  the  sale,  to  go  to  Watertown,  to  bid  upon  the 
property,  Allen  had  agreed  with  the  agent  to  bid  up  to  five 
hundred  dollars  for  George  W.  Haskell,  and  to  hold  the  land 
as  security  for  the  re-payment  of  .his  bid  and  interest,  within 
a  year ;  but  in  consequence  of  the  carriage  breaking  down, 
these  parties  did  not  reach  Watertown  until  after  the  sale  had 
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taken  place.  This  was  an  unavoidable  accident,  for  which 
no  one  connected  with  this  case  was  probably  responsible ; 
80  there  was  really  no  l^al  objection  to  confirming  the  sale. 
But  the  Circuit  Court,  upon  application,  thought  proper  to 
order  a  re-sale,  upon  the  conditions  named  in  the  order. 
This  was  a  very  sound  exercise  of  discretion,  under  the  cir- 
cumstances, and  we  think  the  terms  imposed  reasonable  and 
just 

The  counsel  for  the  appellants  insists  that  the  court  should 
have  imposed  no  terms,  except  the  payment  of  costs  and  in- 
terest. Had  the  court  ordered  a  re-sale  upon  such  terms  and 
conditions,  tne  purchaser  might  well  have  said  they  were  not 
just  and  equitabla  The  practice  of  the  English  Court  of 
Chancery,  to  open  biddings  upon  a  master's  sale,  before  the 
confirmation  of  the  report,  upon  the  ofier  of  a  reasonable  ad- 
vance upon  the  amount  bid,  has  not  obtained  in  this  country. 
Duncan  vs.  Doddy  2  Paige,  99.  Here  the  sale  is  only  set 
aside  in  special  cases,  and  then  upon  such  terms  as  the  court 
deems  right  and  proper. 

The  order  of  the  Circuit  Court  is  affirmed. 

Dixon,  C.  J.,  took  no  p^rt  in  the  decision  of  this  case,  as 
the  same  was  tried  before  him,  at  the  Circuit 


STARKWEATHER  t».  HAWES  et  al. 

APPEAL  PBOM   CIBCUIT   COUBT  DANS  COUNTY. 
Heud  September  32, 1869.]  [DMided  DwMmber  14, 1859. 

Conatiiutional  Law — Mortgage — Sales^Practice. 

The  set  of  tbe  legUUtnre,  dated  15th  May,  1858,  relating  to  the  foredorare  of  mort- 

gmges,  oommonly  called  the  **  Hertgage  Stay  Law,"  if  oonititatioiial. 
The  eaM  of  Yon  Bamhwik  «t.  iMt,9  Wii.,  ^V!^  eonridaied  and  approved. 
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An  Mt  of  th«  l^gislatan 'wUflh  nfiktes  4h««aiuMr  In  lAloh  mIm  Aoold  be  oott- 
dneted,  under  jvdgments  already  rendered,  if  bo(  obnozioitf  to  the  olitjeetlon 
that  the  legiflatnre  has  aisamed  judicial  power. 

The  ooort  below  has  power  to  set  aiide  a  sale,  and  also  a  oonfirmation  of  the  sale  by 
Ae  foiirl^  upon  a  proper  appHoaHon,  madelbr  th«t  pilrpoee. 

This  was  an  action  brought  to  foreclose  a  mortgage,  and 
comes  to  this  court  on  an  appeal  from  an  order  of  the  court  be- 
low, affirming  an  order  of  the  judge  of  said  court  at  chambers, 
setting  aside  fhe  sale,  order  of  confirmation  of  sale,  and  sub- 
sequent proceedings.  The  judgment  of  foreclosure  was  en- 
tered  April  loth,  1858,  and  the  sale  was  made  June  dd, 
1858,  and  confirmed  on  the  10th  of  June,  1858. 

On  the  9th  of  August  the  attorneys  for  the  defendants 
served  on  the  attorneys  of  the  plaintiff,  an  order  of  the  judge  of 
the  circuit  court,  to  dhow  cause  before  him,  on  the  11th  of  Au- 
gust, why  the  sale,  and  the  order  confirmdng  the  same,  should 
not  be  set  aside  and  vacated  for  irregularity,  in  that  the  sheriff 
sold,  without  advertising  six  months,  as  required  by  law,  and 
on  the  ground  of  the  inadequacy  of  fhe  price  with  costs  of 
motion,  and  that  a  copy  of  this  affidavit,  and  a  copy  of  this 
order,  be  served  oi^  the  plaintiff's  attorneys,  at  least  one  day 
before  the  time  herein  fixed  for  showing  causa 

This  order  was  based  upon  an  affidavit  6{  Jacob  Eniffin, 
one  of  the  defendants,  which  set  forth  that'*  this  was  an  ac- 
tion against  deponent  and  others  to  foreclose  a  mortgage,  and 
that  this  defendant,  and  A.  W.  I)oren,  one  of  the  other  de- 
fendants herein,  gave  a  subsequent  mortgage  upon  said  prop- 
erty mentioned  in  this  case,  and  that  they  have  been  sued  by 
the  plaintiff  in  this  case,  upon  notes  which  said  mortgage 
was  given  to  Secure,  and  the  mortgaged  premises  in  this  case 
were  sold  on  the  2d  day  of  June  last,  for  about  $900,  and 
were  worth,  at  that  time,  at  least  $5000,  and  that  said  order 
has  been  confirmed,  but  no  notice  was  given  of  said  order,  or 
motion  for  confirmation,  and  deponent  had  no  knowledge  of 
the  sale  or  confirmation  until  since  the  commencement  of  the 
suit  on  said  notes,  and  further,  that  the  mortgage  given  by  de- 
ponent and  Doren  on  said  land,  was  the  next  incumbrance 
on  said  land,  after  this  mortgage  in  this  casa'^ 

This  motion  was  heard  on  the  22d  of  August,  when  the 
judge  made  the  following  order :  ^  On  reading  and  filing  affi- 
davits, on  inspecting  the  records  and  files  of  the  court,  and 
on  reading^  the  order  to  «how  cause,  &e^  and  afker  hearing 
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Mt.  Hopkins,  of  counsel  for  the  defendants,  Kniffin  &  Daren, 
and  after  hearing  S.  Crawford,  for  plaintiff  it  is  ordered  that 
the  sale  of  the  mortgaged  premises  in  this  case,  and  all  sub- 
sequent proceedings  in  this  action  based  thereon  be,  and  the 
same  are  hereby  set  aside,  with  ten  dollars  coste  of  this  mo- 
tion, to  be  paid  by  the  plaintiff  b/oA  that  the  clerk  of  this  court 
enter  this  ordra  of  record  A.  L.  COLLINS.'^ 

From  this  order  the  appellant  took  an  appeal  to  the  general 
term  of  the  said  court,  and  upon  the  hearing  of  said  appeal 
the  following  order  was  made  by  the  court : 

^This  cause  having  been  brought  on,  on  the  appeal  from 
the  order  setting  aside  the  sale,  &c.,  in  this  case,  and  after 
hearing  Mr.  Hopkins,  for  the  respondent,  and  Mr.  Wakeley  for 
the  appellant,  it  is  order  that  said  order  be,  and  the  same  is 
hereby  affirmed,  with  five  dollars  costs  of  this  appeal  By  the 
court  L.  S,  DIXON/' 

From  this  order  an  appeal  was  taken  to  this  court,  and  the 
appellant  asks  that  the  same  may  be  set  aside  and  reversed 

Wakeley  4*  Tenney^  for  the  appellants. 

J.  C.  Hopkins^  for  the  respondent 

By  the  Caurty  Pains,  X  The  main  ground  relied  on  to 
reverse  the  order  appealed  firom,  is  that  the  law  of  1958, 
known  as  the  ^  Mortgage  Stay  Law,"  was  unconstitutional 
We  have  held  otherwise,  in  the  case  of  Von  Baumbach  vs. 
Bade,  decided  at  thn  term,  9  Wia,  597,  and  as  the  law  ex- 
pressly applies  to  cases  in  which  judgments  were  rendered 
before  its  passage,  it  was  applicable  to  the  sale  set  aside  by 
this  Older. 

We  do  not  think  the  act  is  liable  to  the  objection  that  the 
legislature  has  assumed  judicial  power,  in  regulating  the 
manner  in  which  sales  should  be  conducted,  under  judg- 
ments already  rendered  The  manner  in  which  such  judg- 
ments shall  be  executed,  remains  liable  to  legislative  con- 
trol 

Neither  do  we  tldnk  it  material  to  deteftnine  whether  a 
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judge  at  chambers  may  set.  aside  a  sale  that  has  been  con- 
firmed by  an  order  of  the  court  For  an  appeal  is  first  tak- 
en firom  the  judge  at  chambers  to  the  circuit  court,  and  it 
can  be  brought  here  only  from  the  order  of  the  court  The 
court  here  thought  the  sale  should  be  set  aside,  else  it  would 
not  have  affirmed  the  order  of  the  judge.  And  we  are  re- 
viewing only  the  action  of  the  court 
The  order  is  affirmed,  with  costs. 


PLATT  vs.  ROBINSON, 

AAEAL   PBOM   CIBCUIT    COXTBT,  DANE  COUNTT. 
Heurd  Beptomber  28, 1869.]  [Dadded  December  14, 1869. 

•Snswer — Interest — Usury — Frivolousntss  of  Answer ^  4^-r 
Rrference — Practice. 

An  tnswer  to  a  oompUint  for  forecloeore  whioh  aet  up  that  the  note  on  which  the 
eodon  WM  brought  was  nsnrionfy  bat  did  not  aTor  an  oflbr  to  paj  the  amonnt 
borrowed,  nor  tender  the  lame  with  the  answer,  is  not  for  that  caose  friroloQif 
but  snob  answer  is  a  good  defense  to  the  action,  and  it  is  error  in  the  dronit 
ooort  to  enter  judgment  npon  snob  an  answer,  under  section  169  of  the  Code. 

Where  a  defSftndant  answered  that  the  note  on  which  the  action  is  brought  is  usarious 
under  sec  2,  chap.  66, 1860,  the  defendant  is  not  obliged  to  proTC  a  tender  of  the 
amount  of  the  principal  sum  loaned,  Ac,  until  it  has  been  determined  that  the 
facts  of  usury  set  forth  in  the  answer  are  true^  and  the  defendant  shall  demand 
the  benefit  of  the  determination. 

Where  a  notice  of  application  for  judgment  under  section  169  of  the  Code,  for  fHrot- 
ousness  of  the  answer,  was  giren  for  the  26th  of  Mej,  at  the  opening  of  tiie 
court,  on  that  day,  Ac;  and  on  that  day  the  court  was  not  in  session^  the  appli- 
cation may  be  made  on  the  next  motion  day,  without  ftirther  notice. 

The  court  may  refer  a  note  and  mortgage  to  a  referee  to  eompute  the  amount  ^ 
before  entering  judgment  under  section  169  of  the  Code,  and  is  not  necessary  that 
notice  of  the  time,  Ac,  when  the  referee  will  eramJne  and  compute  the  amount 
need  be  giren  to  the  defendant,  whose  answer  has  been  declared  friroloas. 
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The  facts  in  this  case,  as  to  the  matters  of  the  complaint 
and  answer^  and  the  endy  of  judgment,  are  stated  in  the  opin- 
ion of  the  court  The  judgment  interlocutory  and  order  of 
reference  was  made  on  the  8th  of  June,  1858,  who  reported 
the  matter  back,  and  final  judgment  was  entered  on  the  same 
day. 

The  order  entering  judgment  for  frivolousness  of  the  ans- 
wer, and  referring  the  note  and  mortgage  to  Coit  was  served 
upon  the  defendant's  attorney  on  the  9th  of  June,  and  after 
the  referee  had  acted  in  the  premises ;  but  no  notice  of  appli- 
cation for  reference,  or  any  notice,  after  the  order  of  reference 
had  been  made,  when  the  referee  would  act,  nor  any  notice 
what  his  report  was,  before  the  entry  of  judgment,  was  ever 
given  the  defendant  Robinson,  who  appeared  and  answered 
herein. 

From  which  judgment,  and  all  orders  made  prior  to  the 
judgment,  necessary  to  sustain  and  support  said  judgment,  the 
appellant,  William  Robinson,  impleaded  with  Elizabeth  Rob- 
inson his  wife,  appeals  to  this  court,  and  prays  that  the  same 
may  be  reversed  and  held  for  naught. 

Knappy  Widvey  ^  Booths  for  the  appellants. 

Stevens  tr  Lewis,  for  the  respondent 


By  the  Court,  Dixoh,  C.  J.  This  is  an  action  commenced 
in  the  circuit  court  for  the  county  of  Dane,  by  the  respondent, 
against  the  appellant,  and  Elizabeth  Robinson  his  wife,  for 
the  foreclosure  of  a  mortgage.  The  complaint  is  in  the  usual 
form,  and  alleges  that  the  appellant,  on  the  7th  of  May,  1856, 
at  Black  Earth,  in  the  county  of  Dane,  executed  and  delivered 
to  the  respondent  his  promissory  note  for  the  sum  of  0600, 
payable  on  or  before  the  7th  day  of  May,  1857,  with  interest 
at  the  rate  of  twelve  per  cent  per  annum,  and  at  the  same 
time  and  place,  together  with  his  wife,  executed  and  deliver^ 
the  mortgage  to  secure  the  payment  of  the  note.  Elizabeth 
Robinson  made  no  answer.  The  appellant  answered,  admit- 
ting the  execution  of  the  note  and  mortgage  as  set  forth  in  the 

complaint,  but  insisting  that  the  appellant  ought  not  to  have 
VoLX.  9 


Digitized  byCjOOQlC 


180  WISCONSIN  REPORTS.  [1869 


PlAtlTf.  Bobinaon. 


the  judgment  claimed  in  the  complaint^  because  tbe  note  and 
mortgage,  although  calling  for  the  payment  of  $600  and  in- 
terest at  12  per  cent,  was  in  &ct  given  for  a  loan  by  the  re- 
spondent to  the  appellant,  of  the  sum  of  $570,  and  no  more, 
which  sum  was  so  loaned  at  the  date  of  the  same ;  and  that 
the  making  of  the  said  note  and  mortgage  for  the  sum  of 
$600  and  interest  as  aforesaid,  was  a  violation  of  the  provis- 
ions of  the  statute  limiting  the  rate  of  interest 

For  a  further  answer,  he  allied  that  before  the  making  of 
the  promises  and  undertakings  in  the  complaint  mentioned, 
wit:  On  the  7th  day  of  May,  1856,  at  the  county  of  Dane,  it 
was  corruptly  and  against  the  form  of  the  statute  in  such  case 
made  and  provided,  agreed  by  and  between  the  respondent 
and  himself,  that  tbe  respondent  should  lend  and  advance  to 
him  the  sum  of  |I570,  and  that  he  should  forbear  and  give 
day  of  payment  thereof  to  him  until  May  7th,  1857,  being 
the  term  of  one  year,  and  that  he,  the  said  appellant,  for  the 
said  loan  of  1^570,  and  giving  of  such  day  of  payment,  should 
give  and  pay  the  respondent  the  sum  of  $600  on  the  7th  of 
May,  1857,  with  interest  on  said  last  sum  at  the  rate  of  12 
per  cent  per  annum ;  that  in  pursuance  of  said  usurious  and 
corrupt  agreement,  the  respondent  did  then  and  there  lend 
and  advance  to  him  the  sum  of  $570,  and  no  more,  and  the 
sum  of  11600  so  agreed  to  be  paid  and  given  by  the  appellant 
to  the  respondent,  and  secured  by  the  note  and  mortgage 
mentioned  in  the  complaint,  exceeds  the  rate  of  twelve  dollars 
for  the  forbearance  of  one  hundred  dollars  for  one  year,  &&, 
whereby,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  the  note  and  mortgage  became  and  were  wholly 
void  as  to  all  sums  above  the  said  sum  of  |[570,  so  actually 
loaoed. 

On  the  15th  of  May,  1858,  the  respondent's  attorneys  gave 
notice  to  the  attorneys  of  the  appellant,  that,  on  the  25th  of 
May,  at  the  opening  of  the  court  on  that  day,  or  so  soon  theieaf- 
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ter  as  counsel  could  be  heardi  the  circuit  court  for  said  county 
being  then  in  session,  application  would  be  made  to  the  court 
to  declare  the  answer  frivolous,  and  for  judgment  thereon,  or 
ibr  such  other  or  further  relief  as  might  be  just  On  the  22d 
of  May  the  court  adjourned  until  the  31st,  and  on  that  day 
until  June  Ist,  without  opening  to  attend  to  bufdness.  From  the 
1st  until  the  5ih,  no  opportunity  was  afforded  to  make  the  mo- 
tion, by  reason  of  the  refusal  of  the  court  to  entertain  the  same» 
On  the  5th  it  was  submitted  by  the  respondent's  attorneys,  no 
one  appearing  to  oppose ;  on  the  7th,  granted  by  the  court,  and 
on  the  8th,  judgment  perfected.  Upon  the  order  declaring  the 
answer  frivolous  and  for  judgment  thereon,  being  made,  an 
order  was  also  made  referring  it  to  a  court  commissioner  to 
ascertain  and  compute  the  amount  due  upon  the  note  and 
mortgage,  and  report  the  same  to  the  bourt.  Upon  the  com- 
ing  in  and  confirmation  of  his  report,  which  was  in  the  usual 
form,  judgment  was  entered. 

To  these  proceedings  several  objections  are  made  by  the 
appellant's  counsel.  1.  It  is  objected  that  the  judgment  upon 
the  answer  as  frivolous,  is  erroneous,  because  no  notice  of  the 
time  when  the  application  therefor  was  in  fact  made,  was 
given  to  the  appellant's  attorneys.  Whether  this  objection  be 
good  or  not,  depends  upon  whether  it  was  regular  for  the  re- 
spondent to  proceed  after  the  85th  of  May,  and  during  the 
same  term,  under  the  notice  of  such  application,  which  was 
given  for  that  day ;  or  whether  the  court  not  being  in  session 
on  that  day  so  that  it  became  impossible  for  him  to  make  his 
application  then,  he  was  bound  before  he  could  proceed  fur- 
ther, to  give  a  new  notice  of  the  time  when  he  would  make 
the  same.  The  appellant's  counsel  insists  that  the  notice  for 
the  25th  expired  with  that  day,  and  that  before  further  steps 
could  be  taken  it  must  be  renewed.  We  are  of  a  different 
opinion.  It  seems  to  us  that  when  causes  over  which  the 
moving  party  has  no  control,  intervene  between  the  time  of 
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the  giving  of  notice  of  a  motion  and  the  time  of  hearing, 
which  render  it  impossible  for  him  to  proceed  at  the  time 
fixed,  and  of  which  causes,  such  as  the  adjournment  of  the 
court,  in  the  present  instance,  the  opposite  party  is  bound 
equally  with  him  to  take  notice ;  the  notice  already  given 
ought  to  be  regarded  as  sufficient  to  enable  him  to  proceed 
under  it,  at  the  next  motion  day  when  it  can  be  heard, 
and  to  compel  the  opposite  party  if  he  desires  to  oppose  it,  to 
be  present  at^ch  day.  Such  we  believe  has  been  the  usual 
understanding  and  practice  in  the  circuit  court,  and  there  ap- 
pears to  be  no  hardship  or  injustice  in  it  In  the  state  of  New 
York  from  which  we  derive  most  of  our  notions  ol  practice, 
proceedings  upon  motions  in  almost  every  contingency,  are 
regulated  by  rules  of  court  With  us  it  is  not  so.  In  the  ab- 
sence of  such  rules  they  must,  to  a  great  extent,  remain  mat- 
ters of  discretion  with  the  courts.  The  rule  adopted  by  the 
Supreme  Court  of  New  York  in  the  Anonymous  Case  and 
note,  2  Wend.,  621,  appears  to  be  as  fair  and  as  little  produc- 
tive of  surprise  and  mischief  as  any  which  can  be  pursued. 
It  was  to  allow  the  moving  party  the  entire  day  fixed  by  the 
notice,  to  make  his  motion,  but  not  afterwards ;  and  in  case 
he  did  not  do  so,  and  the  opposite  party  appeared  to  resist  it, 
to  dismiss  it,  on  his  application  at  the  next  motion  day,  with 
costs.  This  rule  would  of  course  be  subject  to  such  excep- 
tion as  that  contained  in  the  present  case,  and  to  a  power  of 
continuance  on  the  part  of  the  court 

2.  The  next  objection  made  is,  that  it  was  erroneous  to  re- 
fer the  matter  for  computation  of  the  amount  due  after  judg- 
ment for  frivolousness,  to  the  court  commissioner.  This  was 
clearly  r^ular  within  the  second  subdivision  of  sea  158  of 
the  Code,  which  provides  that,  ^  if  the  taking  of  an  account 
or  the  proof  of  any  fact  be  necessary  to  enable  the  court  to 
give  judgment,  or  to  carry  the  judgment  into  efiect,  the  court 
may  take  the  account,  or  hear  the  proof,  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.*' 
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3.  The  third  objection  is,  that  the  answer  is  not  frivolous. 
On  this  point  we  are  of  opinion  that  the  judgment  must  be 
reversed  The  only  ground  of  frivolousness  urged  against 
the  answer  is^  that  it  does  not  aver  or  show  a  tender  to  the  re 
spondent  of  the  principal  sum  loaned,  and  many  authorities 
are  cited  from  New  York  and  elsewhere,  to  show  that  such 
averment  is  necessary.  No  general  proposition  is  better  set- 
tled than  that  when  proof  of  tender  is  necessary  either  to 
establish  a  cause  of  action  or  to  sustain  a  defence  it  must  be 
preceded  by  a  proper  averment  in  the  pleading.  If  this  case 
fell  within  the  general  rule  there  could  be  little  doubt  about 
it,  but  it  seems  to  us  that  it  does  not  Whether  it  does  or 
not  depends  entirely  on  the  statute.  Its  phraseology  is  pecu- 
liar. The  2d  section  of  the  act,  chap.  55,  Laws  of  1856,  the 
first  section  having  provided  that  all  bills,  bonds,  &a,  shall  be 
valid  and  effectual  to  secure  the  repayment  of  the  principal 
sum  loaned,  provides  that,  ^  whenever  any  person  shall  apply 
to  any  court  in  this  state  to  be  relieved  in  case  of  a  usurious 
contract  or  security,  or  when  any  person  shall  set  up  the  plea 
of  usnry  in  any  action  or  suit  instituted  against  him,  such 
person,  to  be  entitled  to  such  relief  or  the  benefit  of  such  plea, 
shall  prove  a  tender  of  the  principal  sum  of  money  or  thing 
loaned  to  the  party  entitled  to  receive  the  same.''  The  prior 
act  of  March  10,  1851,  chapi  172,  Laws  1851,  to  which  this 
act  was  amendatory,  made  all  bills,  bonds  and  other  contracts, 
^  whereupon,  or  whereby  there  was  reserved  or  taken,  or  se- 
cured, or  agreed  to  be  reserved  or  taken,  any  greater  sum  or 
value  for  the  loan  or  forbearance  of  any  money,  goods  or  oth- 
er things  in  action,''  than  twelve  dollars  upon  one  hundred 
dollars  for  one  year,  absolutely  void;  and  imposed  no  re- 
straints whatever  upon  the  maintenance  of  actions  to  set  aside 
such  contracts,  or  the  pleading  of  such  usurious  agreement, 
as  a  defense  to  suits  brought  to  enforce  them.  It  seems  very 
clear,  taking  the  two  acts  together  and  considering  the  form 
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of  expression  adopted  by  the  legislature  in  the  second  section 
of  the  act  of  1856^  abore  qnoCed,  that  it  vas  not  their  inten- 
tion to  change  or  modify  the  existing  rules  of  pleading  or 
^ode  of  commencing  suits,  but  to  provide  that  no  relief  should 
be  granted  by  the  court  upon  any  such  action  brought,  or  plea 
set  up,  unless  the  party  entitled  to  such  relief  should,  at  the 
time  of  making  his  application,  show  that  he  had  complied 
with  the  equitable  rule  which  requires  that  he  should  pay,  or 
tender  the  sum  he  had  actually  received.  The  entire  scope  of 
the  section  appears  to  be  to  the  effect  that  actions  are  to  be 
brought  and  defenses  made  according  to  the  existing  prac^ 
tice,  but  that  when  the  cause  of  action  as  stated  in  the  com- 
plaint, is  proven,  or  defense  set  up  in  the  plea  is  established 
by  the  decision  of  the  court,  judgment  for  such  r^lief^  or  the 
braefit  of  such  plea  shall  not  be  granted  without  proof  of  a 
tender  fir^  being  mada  It  inhibits  the  court  from  granting 
the  relief  without  proof  of  tender  made.  The  language  em- 
ployed seems  to  us  so  strongly  to  support  this  conclusion  as 
hardly  to  admit  of  doubt  or  aigument  It  follows  from  this 
view,  not  only  that  the  answer  is  good,  but  that  the  appellant 
is  not  obliged  to  prove  a  tender  until  it  has  been  judicially 
determined  that  the  &cts  set  forth  in  it  are  true,  and  he  de- 
mands the  benefit  of  such  determination. 

The  judgment  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 
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Jlppeal-^Practice — Order  and  Decrees. 


•trike  from  th«  ile  tb*  judgment  roUy"  and  the  reoord  showed  no  looh  order 
wae  mAde  by  the  ebenlt  eonrt^  the  appeel  will  be  dlimlwed. 

The  is^xs  in  this  motion  can  be  gathered  from  the  opinion 
oi  the  court 

jR.  P.  Eaioiiy  for  appellant 

F.  Packard,  for  respondent 

By  the  Court,  Colb,  J.  The  appeal  in  this  case  must  be 
dismissed  The  notice  of  appeal  states  that  the  appeal  is 
from  an  order  of  the  circuit  court  of  Winnebago  county,  made 
on  the  7th  day  of  April,  1859,  ^'  denying  a  motion  made  by 
said  defendant  to  set  aside  and  strike  from  the  file  the  judg- 
ment roll."  We  find  no  such  order  in  the  return  of  the  clerk. 
The  return  shows  an  order  made  on  the  7th  of  April,  1859, 
in  this  cause,  in  which  it  was  ordered  that  the  amended  com- 
plaint be  struck  from  the  files,  with  leave  to  the  plaintiff  to 
re-file  and  re-serve  the  same  on  the  payment  of  the  costs, 
theretofore  ordered  and  taxed  with  five  dollars  in  addition, 
within  twenty  days. 

Whatever  the  appellant^s  intention  might  have  been,  he 
does  not  seem  to  have  taken  any  appeal  from  this  latter 
order ;  at  least,  the  record  does  not  show  that  he  has.  And 
since  the  order  described  in  this  notice  of  appeal  has  not  been 
returned  by  the  clerk,  it  is  clearly  not  before  us  for  examina- 
tion*    No  other  course  is  left  but  to  dismiss  the  appeal 
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CLARK  vs.  CITY  OF  JANESVILLE. 

APPEAL  FROM   CIRCUIT   COURT,  ROCK  COUITTT. 
Hetrd  October  10,  1859.]         '  [Decided  Jannuy  4,  18«0. 

Corporations — CJonsiiiuiional  Law — Jlssignments-^Cou^ 

pons — Construction  qf  Statutes-^Publieation  af 

Laws. 

The  ooiirti  wOl  conitme  statatet,  m  all  wriUen  Instmmenti  are  coastnxed,  by  tbe 
lorrovndSng  cireamitancee,  (he  condition  of  thingf,  the  CTili  to  be  remediedi  and 
the  objeete  to  be  obtained.    B^ond  these  they  win  not  go. 

Where  the  charter  of  a  city  empowered  the  common  ooandl,  by  an  ordinance^  to  nb- 
mit  to  the  TOten  of  the  cityi  the  qaection  whether  the  city  shoald  fabscribe  for 
itock  in  a  railroad,  and  iieae  ita  bondi,  and  that  ordinances  be  poblished  befiofe 
taking  effect^  Ac;  and  the  ordinanoe  anthorising  the  snbmisdon  and  the  notioe 
of  the  election,  were  both  contained  in  the  same  newspaper;  held,  that  sach  no- 
tioe was  legally  published. 

Where  a  city  had  issued  bonds,  with  coupons  attached,  which  had  passed  into  the 
hands  of  homa  JUU  purchasers  for  Talae,  the  city  cannot  defoat  an  action  on  ftha 
coupons,  by  showing  that  the  election  authorising  the  issuing  of  then^  was  not 
regular. 

Bonds,  with  coupons  attached,  issued  by  a  corporation,  are  intended  to  be  thrown  into 
the  market  and  sold,  and  it  would  be  an  inequitable  rule  to  hold  that  they  wero 
Toid  in  the  hands  of  a  honaJUU  purchaser,  on  account  of  some  defect  in  tha 
notioe  of  election,  or  some  slight  irregularity  in  conducting  the  same  (per 
Cou,  J.) 

Where  the  right  of  the  commoo  council  to  authorise  (he  mayor  of  a  dty  to  subscribe 
for  stock  in  a  raihroad  company,  depended  on  a  TOto  of  the  electors  of  the  city, 
and  the  bonds  are  issued,  the  presumption  is,  that  the  city.authorities  proceeded 
according  to,  and  complied  with  all  the  prorisions  of  law.    (Per  Cou,  J. 

The  bonds  issued  by  the  city  of  Janesville,  were  made  payable  to  the  railroad  com- 
pany or  its  assigns,  and  the  coupons  attached  were  payable  to  the  railroad  or 
bearer;  and  the  bonds  were  assigned  to  ■  or  bearer,  and  sold  by  the  rail- 

road. These  securities  are  designed  to  be  thrown  upon  the  market  for  sale,  to 
raise  mon^  upon,  to  pass  from  hand  to  hand  by  deUfery,  and  by  common 
usage  are  so  passed;  and,  though  they  are  not^  strictly  speaking  commercial 
paper,  like  bill  of  exchange,  Ac,  yet  they  circulate  in  market  much  like  theeo 
instruments,  and  are  intended  to  answer  the  same  purpose ;  therefore,  being 
trans£MTed  by  assignment  and  deliTciy,  a  oompleto  title  is  cootersd  upon  the 
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boldwr,  T«li0Ttd  from  exlfting  oqidtles,  at  tlie  time  of  the  asslgnmeni  botwoen 
tlia  m^kor  and  the  anignor.    (Per  Ooui,  J.) 

A  ndk  may  be  maiittained  upon  the  oovpona  without  the  prodaotion  of  the  bondf  to 
which  they  hare  been  attached;  bat  in  thii  eaae^  a«  the  action  is  bronght  by  the 
holder  and  owner  of  the  bondf,  he  if  entitled  to  reeorer.    (Per  Cols,  J.) 

A  ftatntOy  anthorizing  a  mnnicipal  corporaUon  to  isaae  bonds,  ^.,  if  a  pnblio  law  ; 
and  a  purchaser  of  fuoh  bonds  is  bound  to  see  that  the  authority  to  issue  them 
existed;  but  though  the  exercise  of  the  power  is  made  to  depend  upon  an  deo- 
tion,  he  is  not  bound  to  inquire  into  the  regularity  of  the  election.  He  may  pre- 
sume that  the  preliminary  steps  have  been  taken  according  to  law;  nor  is  he 
bound  to  inquire  into  the  existence  and  regularly  of  those  steps. 

The  rule  that  parties  dealing  with  officers  of  corporations  are  bound  to  know  that 
they  hare  authority  to  act>  though  proper  for  the  protection  of  those  whom  the 
officers  represent^  if  not  to  be  carried  fo  fur  af  to  destroy  the  safety  and  rights 
of  those  who  with  good  faith  and  due  diligence  deal  with  the  corporation. 

Where  the  act,  in  pursuance  of  which  bonds  are  issued  by  a  city,  is  a  public  statute, 
the  person  dealing  in  them  is  chargeable  with  knowledge  of  the  existence  of  the 
act  If  it  appears  that  the  act  has  not  been  published,  and  is  not  in  fSarce^  the 
authority  to  issue  the  bonds  does  not  exist. 

If  a  city  is  authorized  to  subscribe  for  stock  of  a  railroad  company,  and  issue  its 
bonds  to  the  company  for  the  stock,  it  cannot  defeat  an  action  on  the  bonds,  on 
the  ground  that  the  company's  charter  did  not  authorize  it  to  reoelTe  the  bonda 
in  payment  for  stock.  The  power  to  issue  the  bonds  for  the  stock,  carries  with 
it  Uie  incidental  power  to  recelTC  them  by  the  company,  and  issue  the  stock 
therefor,  without  an  express  authority  in  the  company's  charter  for  that  pur- 
pose. 

Though  the  charter  of  a  ndlroad  company  only  authorized  it  to  reoeire  subscriptions 
to  its  stock,  upon  installments  payable  at  call,  yet  if  a  municipal  corporation  is 
afterwards  authorized  to  subscribe  for  the  stock  of  the  company  by  a  loan  of  its 
eredi^  the  railroad  company  thereby  becomes  authorized  to  receire  the  loan, 
and  the  act  allowing  the  subscription,  works  a  modification  of  the  railroad  char- 
ter to  that  extent    (Per  Coli,  J.) 

Sections  8  and  10,  Art  YIIL,  of  the  constitution  of  ^fHsconsin,  which  proTides  that 
"  the  credit  of  the  state  shaU  nerer  be  given  or  loaned  in  aid  of  any  indlridual 
association  or  cofporation,"  and  that  '*  the  state  shall  nerer  contract  any  debt  for 
works  of  internal  improTcment^  nor  be  a  par^  in  canying  on  such  work,"  Ac, 
are  limitations  upon  the  power  of  the  state  itself  and  not  a  prohibition  upon 
the  legislatare  to  authorize  oounties,  townf,  and  cities,  to  loan  their  credit^  or 
eontract  debts  for  works  of  internal  improrement 

Section  3,  Art  XL,  of  the  constitution  of  Wisconsin,  expressly  recognises  the  power 
of  municipal  corporations  to  loan  their  credit  and  requires  the  legislature  to  re- 
strict it 
The  constitotion  did  not  intend  to  prohibit  the  legislature  from  allowing  counties, 
towns  and  cities  to  loan  their  credit  to  works  of  internal  Improrement^  but  to 
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ptrmit  thatpoww  (o  be  •zwolMd  vndir  nuh  iMtrietionf  m  to  the  kflditaro 
might  Mem  proper.    (Per  Cou,  J.) 
The  IcgUUtoie  sathoriied  the  m«jor  of  the  city  of  Janeirilley  to  rabieribe  $1(0,000 
for  stoek  in  anj  reilroed  raiminf  to^  or  peieiiig  through  the  eily.    If  the  eem- 
mon  eoonoil  ehoild  sobmit  the  fiieetioii  whether  the  etoek  thonld  be  tekett  to 
the  eleotorf  of  the  oitj>  and  a  minority  thoold  rote  in  fhror  of  the  inbicr^oiu 
and  then  the  oonnoil  ihonld  pan  a  reeolation  that  the  major  mi^t  tabioribe^ 
Aa    Theee  proyiiions  are  tnffieient  restriotioni  under  the  oonetitntion  upon  the 
power  of  the  oi^  to  loan  its  eredit  for  works  of  internal  improrement.    (Per 
Ooi^J.) 
The  oliJeot  of  the  prohibition  in  leotion  10,  Art.  Vm^  of  the  oonatitatioB  of  Wlfoon- 
flin,  against  the  state  oontraetiog  any  debt  for  works  of  internal  improyement^ 
or  being  a  partj  to  oanying  them  on,  does  not  require  counties,  towns,  and 
eitlee  to  be  induded  in  the  prohibition.    It  was  to  prevent  the  state  firom  becom- 
ing a  par^  to  them,  not  to  prohibit  the  works  ttom  being  carried  on. 
The  prohibitions  In  Art  VIII.  of  the  constitution  of  the  state  of  Wisconsin,  were  not 
designed  te  protect  tiie  dtiiens  of  the  state  from  taxation,  for  purposes  of  inter- 
nal impretement,  but  to  prerent  the  state  from  being  a  party  to  such  works. 
The  constitution  gires  the  power  to  tiie  legislature  to  adopt  such  restrictions  as  may 
be  necessary,  to  prerent  the  erils  which  may  result  to  counties,  towns,  and  cit- 
ies, if  allowed  to  engage  in  public  works,  and  tax  the  dtisens  therefor.    The 
remedy  for  abuses  under  such  power  is  to  be  found  in  the  wisdom  and  integrity 
of  the  people,  not  in  the  restrictions  of  the  oonstituUon. 
Section  1,  Art  XL,  wliich  proTides  that  corporations  without  banking  powers  or 
priTileges,may  be  formed  under  general  lews,  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  In  cases  where,  in  the  judgment  of  the 
legislature^  the  otiject  of  the  corporation  cumot  be  attained  under  general  laws," 
Is  not  a  prohibition  against  Inresting  a  municipal  corporation  with  authority  for 
any  purpose. 
Whether  the  censtructloB  of  a  railroad  beyond  the  corporate  limits  of  a  dty  be  m 

municipal  purpose  or  not^  Is  discussed  but  not  decided. 
The  case  of  The  StaU  ex  r§L  Ootkrm  w,  Ztcm,  0  Wis.,  279,  considered  and  ap- 
proved. 
The  charter  of  the  dty  of  Jaaetrffie  Is  a  genenl  law,  within  the  proTlrion  of  Art. 
Vn.,  2  21,  of  theeoMttHtlon  of  WlteonilB,  which  requires  that  «no  general  law 
diaU  be  In  force  until  pobttshed."    ^e  words,  ^neral  law*  as  here  used,  hare 
the  same  meaning  as  jNiMie  ad,  tn  the  ordinary  acceptation,  and  they  are  eon- 
▼ertable  terms.    (Oou,  J.,  dissenting.) 
The  words  f^general  law,"  in{{l  aBd4,  Art  XL,  of  the  constitution,  are  deariyused 
as  oppodte  to  tpeeial,  and  without  amy  design  of  indicating  the  public  or  prir- 
ate  diaraeter  of  the  law.    The  whole  object  and  scope  of  the  restriction  are  aim- 
ed at  special  legislation.    (OoLi,  J.,  diseenting.) 
In  2  21,  Art  VIL,  the  words  **  general  law,"  are  not  used  as  oontra^distlngnished. 
from  local  or  ''special,*  but  they  are  used  in  their  usual  meaning  of  publle. 
OoLB,  J.,  dissenting.) 
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Tht  oli^«et  oT  }  21»  Ait.  YIL,  wu  to  protool  the  pooplo  from  the  eillNt  tf  Uwf  iHdeh 
tlW7  bad  BO  mmnn  of  kiioiriiic»  and  yet  aro  bound  to  take  notice  ot 

Lawf  axe  pnUSe  or  prirate,  net  beeanee  of  oonrenienee  in  pleadinf  tbem,  or  be- 
oanae  oovts  take  notice  of  them ;  ooorts  and  ereij  body  elie  axe  bound  to  take 
notioe  of  eertain  lawi^  beoavte  thej  aie  pnblie. 

The  charter  of  the  Atj  of  JaneeHUe  if  a  i^eral  law,  within  the  proridon  of  Art. 
TIL, }  21,  of  the  eonstitntion,  and  waa  net  in  force  nntil  pnbUihed  nnder  and 
by  aothori^  of  law.    (Colb,  J.,  die aentinf  .) 

A  poblication  of  an  enactment  of  the  legislature  in  an  imaathoriied  manner,  although 
it  may  giro  notice  to  the  people  to  be  affected  thereby,  la  not  noh  a  publication 
af  is  reqviied  by  the  constltntlon  to  give  it  efficacy. 

The  charter  of  the  dty  of  Janesrille^  avthoriiing  a  TOle  to  be  taken  on  the  question 
of  issoing  bonds  to  aid  in  the  oonstractlon  of  a  railroad,  was  pnblished  in  the 
prirate  acts,  and  the  eertUlcate  of  publication  attached  to  the  Tolome  was  dated 
October  4,1853;  held  that  the  charter  wa§  fint  pnblished  1^  anthority  at  (he 
date  of  the  certificate,  and  that  it  did  not  authoriie  the  common  coanoil  to  pass 
an  ordinance,  and  the  people  to  rote  on  the  question  in  July,  nor  the  counsel  to 
issue  the  bonds  in  August,  previous  to  the  anthorltatiye  publication.  Brery 
pereoB  taking  these  bonds.  Is  chargeable  with  a  knowledge  of  this  want  of  aa- 
thorily.    (Colb,  J.,  dissenting.) 

This  was  an  action  commenced  by  Clark  against  the  city 
of  Janesville,  to  recover  the  amount  due  upon  a  city  bond, 
and  the  coupons  attached  The  judgment  from  which  the 
appeal  was  taken,  was  entered  upon  over-ruling  the  demurrer 
to  the  complaint 

After  averring  that  the  city  was  a  municipal  corporation, 
duly  incorporated,  and  that  the  Rock  River  Valley  Union 
Railroad  Company  was  a  body  corporate  and  politic,  duly 
o^anized,  the  complaint  set  forth,  that  on  the  18th  of  June, 
1853,  the  common  council  of  the  city  passed  an  ordinance, 
providing  for  the  submission  of  the  question,  whether  the 
city  of  Janesville  shall  take  stock  to  the  amount  of  111 50,000, 
in  the  R  R  V.  R  R  Co.  The  ordinance  provided  that  the 
election  should  take  place  on  the  5th  of  July,  1853,  prescribed 
the  form  of  the  ballot,  the  inspectors  of  the  election,  the  can- 
vass and  return  of  the  election,  and  places  of  the  election,  and 
also  for  the  publication  of  the  ordinance.  On  the  22d  of 
June  the  ordinance  and  notice  of  the  election  were  published 
in  a  newspaper  of  the  city.  This  was  done  in  pursuance  to 
the  provisions  of  see.  7,  chap.  4,  of  the  ^Act  to  incorporate  the 
city  of  Janesville,"  approved  March  19,  1853.  That  upon 
the  submission  of  the  question  to  the  electors,  a  majority  of 
the  votes  were  cast  in  favor  of  taking  the  stock ;  and  that  on 
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the  9th  of  July^  the  common  council^  by  resolution  entered  in 
their  minutes,  authorized,  directed  and  instructed  the  mayor 
of  the  city  to  subscribe  for  111 50,000  of  the  stock  of  the  rail- 
road company,  pursuant  to  the  act  On  the  10th  of  July  the 
mayor  subscribed  for  the  city,  in  the  stock  book  of  the  com- 
pany, the  11150,000.  On  the  1st  of  August,  1853,  the  com- 
mon council  issued  70  bonds  of  the  city,  with  coupons  at- 
tached^ drawing  ten  per  cent  interest,  to  pay  for  the  stock  so 
subscribed.  The  following  is  a  copy  of  one  of  these  bonds, 
and  of  the  coupons  attached : 

Siaie  qf  Wisconsin.     United  States  qf  America.    JanesvitlSj 
July  Isty  185a 

111,000  No.  1. 

JANESVILLE  CITY  SCRIP. 

This  certifies  that  the  city  of  Janesville  is  indebted  to  tlie 
Rock  River  Valley  Union  Railroad  Company  on  the  principal 
sum  of  one  thousand  dollars,  payable  to  said  company  or  its 
assigns,  at  the  end  of  t\f enty  years  from  the  1st  day  of  July, 
in  the  year  one  thousand  eight  hundred  and  fifty-three,  with 
interest  at  the  rate  of  eight  per  cent  per  annum,  payable  semi- 
annually in  the  city  of  New  York,  on  delivery  of  the  interest 
warrants  hereto  annexed,  as  they  shall  respectively  become 
payable,  until  said  principal  sum  is  fully  paid. 

In  testimony  whereof  and  pursuant  to  a  vote  of  the  com- 
mon council  and  citizens  of  the  city  of  Janesville,  in  a  city 
meeting  duly  notified  and  held  for  that  purpose,  I,  A.  Hyatt 
Smith,  mayor  of  said  city,  hereunto  subscribe  my  name  and 
cause  the  seal  of  said  city  to  be  affixed. 

Dated  at  Janesville,  July  Ist,  185a 

Subscribed  and  sealed  this  1st  day  of  August,  1853. 

[l.  s.]  a.  HYATT  SMITH,  Mayor. 

Countersigned  by 

J.  W.  HoBsoN,  Treasurer. 

Registered  in  the  office  of  the  city  clerk,  this  I6th  day  of 
August,  185a  Jas.  H.  Ooilvib,  City  Clerk. 

For  value  received,  the  Rock  River  Union  Valley  Railroad 

Company  assign  the  above  bond  to ,  or  bearer,  and 

promise  that  the  interest  and  principal  sum  thereof  shall  be 
paid  in  the  city  of  New  York  on  the  surrendering  of  the  an- 
nexed interest  warrants  and  of  said  bond,  as  they  respectively 
become  payable. 
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In  testimony  wheieof^  said  company  have  caused  their 
seal  and  the  signature  of  their  president  to  be  hereto  affixed 
at  their  office  in  Janesville^  this  first  day  of  August,  A.  D., 
1853. 

[l.  8.]  A.  HYATT  SMITH,  President 

No.  2.  Interest  Warrant  for  forty  dollars,  ($40.) 

On  the  1st  day  of  July,  1854,  the  city  of  Janesville,  Wis., 
will  owe  and  will  pay  to  the  Rock  River  Valley  Union  Rail- 
road  Company,  or  bearer,  forty  dollars,  being  for  the  half 
yearly  interest  on  city  certificate  No.  1,  for  one  thousand  dol- 
lars, payable  in  the  city  of  New  York. 

J.  W.  HOBSON,  Treasurer. 

The  complaint  then  averred  these  bonds  were  duly  deliver- 
ed to  the  railroad  company.  On  the  same  day,  the  1st  of 
August,  1853,  the  president  of  the  company,  A  Hyatt  Smith, 
under  the  corporate  seal  of  the  company,  assigned  the  bonds, 
numbered  1, 2,  3,  4,  5,  6,  7,  8,  9,  50,  61  and  62,  with  the  cou- 
pons, to ,  or  bearer,*'  and  delivered  them  to  the  plain- 

titb,  for  value  received ;  and  thereby  they  became  and  were 
the  owners  and  holders  of  the  same.  That  the  interest  upon 
the  coupons  Nos.  2,  3,  4,  5,  6,  7,  and  8,  attached  to  each,  be- 
came due  ri^ectively  on  the  1st  of  July,  1854, 1st  January, 
1855,  1st  July,  1855,  1st  January,  1856,  1st  July,  1856,  1st 
January,  1857,  and  1st  July,  1857,  for  forty  dollars  each,  and 
claimed  judgment  for  the  amount,  with  interest  and  damages, 
at  ten  per  cent 

The  defendants  demurred  generally,  that  the  complaint  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

The  circuit  court  overruled  the  demurrer,  and  from  that  or- 
der  this  appeal  was  taken. 

The  city  of  Janesville  was  incorporated  by  an  act  of  the 
legislature  of  this  State,  approved  March  19, 1853,  and  was 
organized  under  a  city  government  in  April  of  the  same  year. 
Section  7,  of  chap.  4,  of  the  charter  is  as  follows : 

^  The  common  council  of  said  city  shall  have  power  to 
submit  to  the  legal  voters  thereof,  the  question  whether  said 
city  shall  take  stock  in  any  raibroad  running  to  or  passing 
through  said  city,  by  giving,  in  some  newspaper  published  in 
said  city,  at  least  ten  days  notice  of  the  time  and  place  of  de- 
ciding said  question,  and  stating  in  such  notice  the  amount  to 
be  subscribed.    The  question  shall  be  decided  by  ballot,  those 
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in  favor  of  taking  stock,  voting  '  for  taking  stock/  and  those 
opposed,  voting  ^  against  taking  stock.'  If  a  majority  of  the 
votes  cast  on  such  question  be  in  favor  of  taking  stock,  then 
the  common  council  shall,  by  resolution,  to  be  entered  in  the 
city  records,  authorize  the  mayor  to  subscribe  for  the  city,  the 
amount  of  stock  so  voted  to  be  taken.  When  such  stock  is 
subscribed,  said  city  shall  have  the  same  powers  and  privi- 
leges, and  be  subject  to  thf)  same  liabilities  as  other  stockhold- 
ers in  such  company,  excepting  only  the  reservations  and 
agreements  made  by  said  common  council,  with  the  directors 
of  such  railroad  company. 

^  Sec.  9.  The  common  council  shall  have  power  to  issue 
the  bonds  of  the  city,  with  coupons  or  interest  warrants  at- 
tached, drawing  not  more  than  ten  per  cent  interest,  to  pay 
the  stock  so  subscribed,  and  shall  have  power  to  levy  a  spe- 
cial tax  on  the  taxable  property  in  said  city,  to  pay  the  inter- 
est on  such  bonds,  and  also  the  principal,  when  the  same  may 
become  due ;  but  the  common  council  shall  not  have  power 
to  dispose  of  such  bonds  for  less  than  the  face  thereof. 

J.  Ji.  Sleeper^  for  the  appellant. 

The  city  of  Janesville  is  a  municipal  corporation,  created 
by  law  of  the  legislature  of  this  state,  deriving  all  its  power 
to  act  from  its  charter,  and  can  do  no  legal  or  binding  act  un- 
less authorized  thereby.  The  charter  gave  power  to  the  com* 
mon  council  to  submit  the  question  of  taking  stock  in  any 
railroad  running  to  or  passing  through  the  city,  and  when, 
upon  a  submission  of  that  question,  in  pursuance  with  the 
provisions  of  its  charter,  the  legal  voters  in  the  city,  by  a  ma- 
jority should  determine  on  taking  stock,  the  council  could 
authorize  the  mayor  to  subscribe  the  stock  in  behalf  of  the 
city.  Unless  the  complaint  shows  a  compliance  with  the 
provisions  of  the  charteri  upon  the  subject  ot  taking  stock  and 
issuing  these  bonds,  it  does  not  show  that  they  were  issued 
by  authority  of  law,  nor  that  they  were  binding  on  the  city. 
The  complaint  does  not  show  that  ten  days  notice  was  given 
of  the  time  and  place  of  deciding  the  question  of  taking 
stock. 

1.  The  ordinance  passed  by  the  common  council  does  not 
fix  the  place  of  the  submission  of  the  question  as  required 
by  the  charter.  There  could  be  but  one  place  in  the  city 
where  votes  were  to  be  cast  and  received.  Or  if  I  am  wrong 
in  this,  then  it  is  clear  that  saying  that  the  place  of  holding 
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the  polls  in  the  4th  ward  should  be  the  place  of  last  election, 
is  not  fixing  a  place  for  deciding  the  question  of  taking  stock 
within  the  meaning  of  the  charter. 

2.  The  notice  is  equally  defective,  and  for  the  same  reasons 
as  the  ordinanca 

3.  There  was  no  proper  publication  of  the  notice,  for  the 
reason  that  the  ordinance  directing  the  publication  of  the  no- 
tice was  not  in  force  until  after  it  had  been  published,  and  un- 
til it  was  published  was  no  authority  for  the  clerk  to  publish 
the  notice.  Sec  4,  chap.  4,  of  the  charter.  The  allegation  in 
the  complaint  is :  ^  Which  ordinance  was  duly  published  on 
or  about  the  S2d  day  of  June,  1853,  in  the  Democratic  Stand- 
ard, then  the  official  paper  of  the  city  of  Janesville.  That 
afterwards,  and  on  or  about  the  said  22d  day  of  June,  1853,  the 
said  common  council  did,  in  pursuance  of  the  aforesaid  ordi- 
nance, publish  in  the  Democratic  Standard,  a  newspaper  pub- 
lished in  said  city,  a  notice,  &c.  Now,  it  is  not  certain  when 
the  ordinance  was  published,  nor  when  the  notice  was  pub- 
lished; but  it  is  manifest  that  they  were  published  on  the 
same  day,  for  the  same  language  is  used  in  reference  to  both, 
and  as  the  authority  to  publish  the  notice  is  conferred  on  the 
clerk  by  the  ordinance ;  and  that  being  the  only  evidence  of 
the  action  of  the  common  council  on  the  subject,  it  is  appa- 
rent that  there  was  no  legal  publication  or  giving  of  notice, 
because  the  common  council  had  not  as  yet  authorized  it  to 
be  given. 

4.  The  complaint  does  not  show  that  there  ever  was  a  vote 
cast  upon  the  question ;  it  is  remarkably  silent  on  that  sub- 
ject After  alleging  that  by  the  ordinance  and  notice  the 
common  council  submitted  the  question,  it  goes  on  to  allege 
that  a  majority  of  the  votes  cast  were  in  favor  of  taking  stock ; 
but  nowhere  does  the  complaint  allege  that  there  was  an  elec- 
tion held,  or  that  the  people  voted  on  the  question*  Saying 
^that  upon  the  said  submission  a  majority  of  the  votes 
cast  were  in  favor  of  taking  stock,''  is  not  saying  any  votes 
were  cast  upon  the  question. 

Now  all  these  matters  are  material ;  they  are  matters  of 
substance  which  must  appear  on  the  face  of  the  complaint 
before  the  court  can  see  that  the  common  council  could  legally 
issue  the  bonds  described  in  the  complaint.  It  is  obvious 
that  they  could  only  be  issued  upon  authority  given  by  the 
legal  voters,  in  the  manner  prescribed  by  the  charter;  and  if 
they  had  never  authorized  the  subscription  of  the  stock,  there 


Digitized  byCjOOQlC 


144  WISCONSIN  REPORTa  [1859 

Clark  Ti.  City  of  JuiMTille. 

would  be  no  payment  to  be  made  for  stocky  and  the  railroad 
company  could  not,  nor  did  it  acquire  any  interest  in  the 
bonds,  and  could  not  enforce  payment  of  the  amount  secured. 
These  bonds  are  all  payable  to  the  R.  R.  Co.,  or  its  assigns,  and 
the  plaintiffs  took  them  and  hold  them  subject  to  all  defenses 
which  could  be  urged  against  them  if  they  were  still  held  by 
the  railroad  company,  and  are  bound  to  show  in  their  com- 
plaint, that  they  were  issued  by  legal  authority,  just  as  much 
as  the  R.  R.  Co.  would  be  bound  to,  were  it  plaintiff  in  this 
action. 

The  plaintifis  have  failed  to  show  that  the  preliminary  steps 
required  by  law,  were  taken  to  authorize  the  subscription  to 
the  stock  of  the  railroad  company  by  the  city,  and  conse- 
quently, the  bonds  were  issued  and  delivered  by  the  common 
council  to  the  railroad  company,  without  any  authority,  and 
are  void.  The  railroad  company  were  bound  to  know  the 
power  of  the  common  council  to  issue  these  bonds ;  and  in 
contemplation  of  law,  it  did  know  that  it  was  acting  without 
any  power.  The  president  of  the  railroad  company  was 
mayor  of  the  city,  and  in  those  capacities,  knew  for  both  par- 
ties, all  there  was  done  in  the  matter,  and  his  knowledge  is 
binding  upon  the  railroad  company. 

These  bonds  are  all  made  payable  to  the  Rock  River  Val- 
ley Union  Railroad  Company  or  its  assigns ;  and  were  deliv- 
eied  to  the  railroad  company,  on  or  about  the  1st  day  of  Au- 
gust, 1853,  the  day  when  they  were  actually  sealed. 

The  Rock  River  Valley  Union  Railroad  Company  was  in- 
corporated by  the  name  of  Madison  and  Betoit  Railroad 
Company,  Laws  of  1848,  p.  161,  and  its  name  changed  in 
1850,  Laws  1850,  chap.  219,  to  "Rock  River  Valley  Union 
Railroad  Company.''  By  the  charter  of  this  railroad  compa- 
ny, sec.  3,  the  capital  stock  of  the  company  is  divided  into 
shares  of  one  hundred  dollars  each,  and  five  dollars  are  re- 
quired to  be  paid  on  each  share  at  the  time  of  subscribing. 

Sec.  6  is  as  follows ;  ^  The  directors  may  receive  payment 
to  the  subscriptions  to  the  capital  stock  at  such  time  in  such 
proportion,  not  exceeding  twenty-five  per  cent,  at  any  one  in- 
stalment, under  such  conditions  as  they  shall  deem  fit,  under 
the  penalty  of  forfeiture  of  all  previous  payments  thereon,  or 
otherwise :  provided,  they  shall  never  require  the  payment  to  be 
made  at  any  place  out  of  the  counties  through  which  the  road 
shall  pass;  and  such  directors  shall,  at  least  thirty  days  previ- 
ous to  the  appointed  time  of  such  required  payment,  give  no- 
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lice  thereof  in  the  manner  provided  in  the  fourth  section  of 
this  act,  for  giving  notice  of  the  opening  of  books  of  subscrip- 
tion for  the  stock  of  said  company.'^  This  section  has  not 
been  changed,  except  that  the  amount  of  the  capital  stock  has 
been  increased  almost  indefinitely.  The  requirement  of  the 
payment  of  five  dollars  on  each  share,  at  the  time  of  subscrib- 
ing, is  still  in  force,  and  was  a  prerequisite,  and  necessary  to 
be  done,  when  the  subscription  to  the  stock  of  the  railroad  com- 
pany was  made  by  the  city.  AH  the  provisions  of  section  6, 
and  indeed,  every  word  of  the  charter,  of  the  company,  en- 
tered into  the  contract  and  became  a  part  of  it,  and  if  that 
contract  of  subscription  in  any  way  conflicted  with  the  char- 
ter ;  if  the  railroad  company  entered  into  any  contract  with 
the  city,  either  prohibited  or  not  authorized  by  its  charter,  it 
has  exceeded  its  powers,  acted  without  authority,  and  as  to  it, 
the  whole  transaction  is  null  and  void ;  and,  as  there  must 
be  mutuality  in  every  contract,  it  follows  if  the  railroad  com- 
pany was  not  bound,  the  city  incurred  no  obligation  in  sub- 
scribing for  the  stock,  nor  in  delivering  its  bonds  to  pay  for 
the  stock  for  which  it  subscribed,  but  which  it  could  never 
hold  or  possess  under  the  contract,  because  of  the  want  of 
power  of  the  railroad  company  to  enter  into  the  contract  with 
the  city.  These  bonds  were  issued  to  pay  for  stock  subscribed 
in  the  R.  R.  y.  U.  R  R  Co.,  by  the  city ;  they  are  payable  to 
the  R.  R  Co.,  or  its  assigns,  in  twenty  years,  in  the  city  of 
New  York;  they  are  upon  eight  per  cent  interest,  payable 
semi-annually  in  the  city  of  New  York,  the  interest  warrants 
or  coupons  being  payable  to  bearer.  Being  issued  to  pay  for 
stock  in  that  railroad  company,  and  payable  and  delivered  to 
it,  it  is  obvious  that  a  credit  was  given  by  the  railroad  com- 
pany to  the  city  for  twenty  years,  upon  its  subscription  to  the 
capital  stock  of  the  company,  and  when  that  term  of  credit 
had  expired,  the  terms  of  the  contract  required  payment  of 
the  whole  sum  subscribed,  and  not  that  only,  but  required 
that  payment  be  made  in  a  place  out  of  cdl  the  counties 
through  which  the  road  runs ;  and  not  only  that,  but  in  a 
foreign  state.  Nor  is  that  all  This  credit  was  given  by  the 
railroad  company  in  consideration  that  the  city  would,  every 
six  months,  pay  it,  in  addition  to  the  one  hundred  dollars  on 
each  share  subscribed,  four  dollars,  by  which  the  city,  at  the 
end  of  the  time  when  it  was  required  to  complete  the  pay- 
ment for  the  stock  subscribed,  would  have  paid  for  each  share 
subscribed,  the  sum  of  two  hundred  and  sixty  dollars.    This 
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contract  the  railroad  company,  by  its  charter,  was  not  author- 
ized to  maka  It  had  no  power  to  receive  subscriptions  to  its 
stock  under  an  agreement  that  it  should  be  paid  for  in  any- 
thing but  money.  It  had  power  to  fix  the  time  and  the  pro- 
portions, when  and  in  which,  payments  to  the  stock  should 
be  made ;  but  it  could  not  require  more  than  twenty-five  per 
cent  to  be  paid  at  any  one  time.  Nor  could  it  affix  any  pen- 
alty for  non-payment,  other  than  a  forfeiture  of  all  previous 
paymenta  It  could  not,  as  a  penalty  for  non-payment,  affix 
or  agree  upon  the  penalty  of  payment  of  interest  at  any  rate 
or  at  any  times^  nor  could  it  enter  into  any  contract  whatever 
for  the  payment  of  interest  upon  sums  subscribed  for  stock. 
It  could  not  dispense  with  the  payment  of  the  five  dollars  on 
each  share,  nor  without  such  payments  c^uld  or  would  any 
person  becbme  a  legal  or  valid  stockholder  in  the  company. 
The  amount  of  such  payment  would  render  the  subscription 
null  and  void. 

Again,  by  the  spirit,  and  I  think  by  the  letter  of  the  charter 
of  this  R.  R.  Co.,  all  contracts  for  subscriptions  to  its  capital 
stock  are  required  to  be  uniform ;  stockholders  are  to  stand 
upon  an  equal  footing  with  each  other;  each  must  be  liable 
to  pay  for  his  stock  subscribed  as  often  and  in  the  same 
amounts  as  every  other ;  and  wheresoever  that  company,  in 
any  contracts  of  subscriptions,  has  given  one  stockholder  or 
set  of  stockholders  any  advantage  over  others,  either  in  time 
of  payment  for  stock  subscribed,  or  in  the  amount  firom  time 
to  time  to  be  paid,  or  where  it  has  required  payment  in  any 
other  way  or  manner,  or  in  any  greater  amount,  from  time  to 
dme,  than  prescribed  by  its  charter,  it  has  acted  without  au- 
thority of  law,  it  has  violated  its  charter,  and  the  contracts, 
not  only  tB  to  itself,  but  as  to  the  subscribers  to  its  stock,  are 
absolutely  null  and  void.  The  bonds  of  the  city  are  not  pay- 
ment for  stock  subscribed ;  they  are  merely  promises  to  pay; 
and  it  is  evident  that  the  subscription  was  made  upon  the 
agreement  that  the  sum  subscribed  shouM  not  be  paid,  in 
pursuance  with  the  provisions  of  the  third  and  sixth  sections 
of  the  charter  of  the  railroad  company,  as  other  subscribers 
were  to  pay,  or  might  be  required  to  pay ;  but  that  it  should 
be  paid  at  the  expimtion  of  twenty  years,  and  that  as  a  con- 
sideration for  the  time  of  payment,  the  ci^  should  pay  semi- 
annual interest,  at  eight  per  cent  per  annum. 

It  may  be  that  the  citv  charter  had  given  the  poweJr  to  the 
city  to  subscribe  for  stock  in  any  railroad  mnnnig  to  or  pass- 
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ing  through  it^  and  to  issue  bonds  to  pay  the  stock  thus  de- 
scribed. Aud  that  inasmuch  as  the  city  was  authorized  to 
become  a  stockholder  in  the  company,  in  that  way,  the  rail- 
road company  might  legally  receive  the  subscription  and  issue 
the  stock  and  receive  the  bonds  in  payment  therefor.  If  the 
company  had  no  power  to  enter  into  such  a  contract  for  sub- 
scription to  its  stock  before  the  passage  of  the  city  charter,  I 
do  not  see  how  it  can  be  claimed  that  any  such  power  has 
been  conferred  upon  the  rail  road  company  by  any  of  its  pro- 
visions. The  city  charter  does  not,  by  any  oi  its  terms,  refer 
in  any  way  to  this  rail  road  company,  nor  to  it  charter ;  it 
does  not  in  any  way  alter  or  amend  it,  and  I  do  not  think 
that  the  power  to  subscribe  and  pay  for  stock  by  one,  is  or 
can  be  convertable  into  a  power  by  the  other  to  receive  the 
subscription  and  agree  to  receive  in  payment  that  which  the 
other  is  authorized  to  give.  The  power  to  give  bonds  for 
stock,  by  the  city,  confers  no  power  on  the  company  to  ex- 
change or  give  stock  for  bonds. 

The  9th  section  of  cbapt^  4  of  the  city  charter,  confers  the 
authority  on  the  common  council  to  issue  the  bonds  of  the 
city,  with  interest  warrants  or  coupons  attached,  drawing  not 
more  than  ten  per  cent,  interest,  &c.  The  bonds  set  out  in 
the  complaint  draw  eight  per  cent  interest,  payable  in  the 
city  of  New  York,  semi-annually.  Is  not  the  proper  and 
oBly  construction  to  be  given  to  the  language  employed,  that 
the  bonds  are  to  draw  interest  at  a  given  rate,  payable  when 
the  principal  becomes  due,  and  not  annually  or  semi-annu- 
ally ?  It  is  certain  if  the  bonds  in  question  were  in  the  exact 
language  of  the  statute,  the  interest  would  be  payable  when 
the  principal  becomes  due,  and  not  before.  The  common 
council  had  no  power  to  issue  these  bonds,  and  they,  as  well 
as  the  coupons,  are  void;  or,  if  not  wholly  void,  the  promise 
to  pay  the  interest  sooner  than  the  principal  is  void,  and  this 
action  cannot  be  maintained. 

The  city  of  Jaaesville  was,  at  the  time  when  these  bonds 
were  issu€Ni,  a  part  of  the  state  of  Wisconsin,  and  by  the  act 
of  incorporation  constituted  one  of  its  civil  division.  It  could 
not  engage  ia  tho  business  of  building  raibroads,  nor  subscribe 
for  sto^  in  any  railroad  company,  nor  issue  its  bonds  for  the 
purpose  of  raising  money  to  pay  ibr  such  stock  subscribed, 
nor  deliver  them  to  the  railroad  company  in  payment  for 
stock  subscribed,  had  not  the  Legislature,  by  express  words, 
conferred  upon  it  that  power.    It,  therefore,  Decomes  an  im- 
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poTtant  question  in  this  case,  as  well  as  in  the  state  generally, 
whether,  under  the  constitution  of  this  state,  the  Legislature 
has  power  to  confer  on  municipal  corporations,  the  power 
either  to  subscribe  for  stock  in,  or  loan  their  credit  to  these 
private  corporations,  for  the  purpose  of  aiding  them  in  con- 
structing their  lines  of  roads. 

By  reference  to  the  constitution,  it  will  be  seen  that "  the 
credit  of  the  state  shall  never  be  given  or  loaned  in  aid  of 
any  individual,  association,  or  corporation.*'  Sec.  3,  Art  8. 
Section  10  of  the  same  article,  provides  that  ^  the  state  shall 
never  contract  any  debt  for  works  of  internal  improvements, 
or  be  a  party  in  carrying  on  such  worka"  These  provisions, 
I  think,  cover  the  whole  ground,  so  far  as  the  state  itself  is 
concerned ;  and  it  becomes  material  to  inquire  whether  the 
state  may  authorize  the  towns,  cities  and  counties  throughout 
its  territorial  limits  to  give  or  loan  their  credit  to  any  ^  indi- 
vidual,  association  or  corporation,"  or  **  to  contract  any  debt 
for  works  of  internal  improvement,  or  be  a  party  in  carrying 
on  such  works.*'  The  words  **  works  of  internal  improve- 
ment,'' as  used  in  the  constitution,  have  a  well  known  and 
well  understood  signification.  At  the  time  of  the  formation 
of  our  state  government,  and  the  formation  of  our  constitu- 
tion, the  whole  country  was  just  recovering  from  the  effect  of 
the  universal  rage  for  speculation  which  had  preceded  tho 
crash  of  1836.  We  had  all  around  us,  in  our  sister  states, 
examples  of  bankruptcy  and  repudiation  by  states,  consequent 
upon  the  commencement  of  canals  and  railroads,  and  the  con- 
tracting of  state  debts  to  carry  on  those  works  by  the  state. 
The  states  which  had  attempted  to  carry  on  works  of  internal 
improvements  in  their  own  names  as  state  works,  were  com- 
pelled to  suspend;  and  the  consequences  which  followed 
were,  as  ought  to  have  been  expected,  a  depreciation  in  all 
kinds  of  property  in  the  state,  and  an  entire  stagnation  in  all 
departments  of  business.  Emigration  then  pouring  westward 
and  seeking  locations,  turned  away  from  them,  on  account  of 
the  burden  of  taxation  which  must  necessarily  be  borne,  in 
order  to  relieve  the  states  from  the  stigma  fixed  upon  them 
on  account  of  the  spirit  of  repudiation  which  ruled  their  coun- 
cils. Our  people  saw  all  this,  and  the  hardy  pioneer  who  had 
settled  here,  that  he  might  not  be  compelled  to  pay,  or  assist 
in  paying  state  debts,  very  naturally  sought,  in  forming  a  con- 
stitution for  his  own  state,  to  put  it  out  of  the  power  of  the 
legislature  to  burden  the  p^ple  with  debt  and  taxation ;  and 
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to  that  end^  following  the  examples  of  the  states  where 
the  constitutions  were  then  being  amended,  the  framers  of 
the  constitution  set  it  down  therein,  that  economy  was  to  be 
a  ruling  principle  in  the  government.  To  that  end  they  limit 
the  power  of  the  government  to  create  debts,  they  prohibit 
the  loaning  of  the  credit  of  the  state  to  individuals,  associa- 
tions, or  corporations ;  they  prohibit  the  state  from  creating 
debts  for  works  of  internal  improvements,  and  from  being  a 
party  in  carrying  on  such  works.  It  is  from  the  history  of 
the  times,  from  the  occasion  which  brought  about  these  lim- 
itations of  power,  from  the  general  understanding  of  what 
was  then  meant  by  the  words  internal  improvements,  schemes 
of  internal  improvement,  and  the  like,  that  we  are  to  arrive 
at  a  correct  definition  or  meaning  of  the  words,  ^  works  of  in- 
ternal improvements,'^  as  used  in  the  constitution ;  and  it  is 
from  all  these  things  that  we  conclude  and  know  that  these 
words  signify  not  the  making  and  repairing  of  highways  by  * 
our  town  authorities ;  not  the  improvement  of  streets  in  cities 
and  villages,  but  the  building  and  carrying  on  of  railroads, 
canals,  and  the  like,  forming  great  continuous  highways 
throughout  the  length  and  breadth  of  the  state ;  and  which, 
uniting  with  similar  works  in  sister  or  adjoining  states,  make 
up  the  grand  channels  of  commerce,  travel  and  intercourse. 
It  is  admitted  that  the  cases  found  in  the  books  are  to  the 
point,  and  decide  that  in  the  absence  of  any  prohibition  in 
the  constitution,  the  state  itself  might  build  railroads  and 
canals,  and  do  any  other  possible  thing ;  and  that  being^vested 
with  the  whole  legislative  power  of  the  state,  might  authorise 
towns,  cities  and  counties  in  the  state  to  do  the  same  thing; 
and  that  the  exercise  of  this  power,  and  action  of  towns,  cities 
and  counties,  in  pursuance  thereof  would  not  be  a  violation 
of  the  constitutional  provision  that  no  person  shall  be  de- 
prived of  his  property  without  due  process  of  law,  and  that 
private  property  should  not  be  taken  for  public  use,  without 
just  compensation  therefor.  I  shall  not  in  this  argument 
attempt  to  show  that  the  cases  upon  this  point  are  or  are  not 
erroneously  settled;  for  I  think,  the  question  in  this  case, 
arising  as  it  does  under  a  constitutional  provision,  differing 
from  those  of  the  states  where  the  decided  cases  arose,  I  may 
concede  the  correctness  of  the  judgment  in  these  cases,  with- 
out in  the  least  weakening  the  position  assumed  here,  that 
the  act  of  the  legislature  incorporating  the  city  of  Janesville, 
in  so  far  as  it  attempts  to  confer  power  upon  the  city  to  sub- 
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scribe  for  stock  and  issue  its  bonds  in  payment  therefor,  is 
unconstitutional  and  void.    I  put  this  proposition  upon  the 
ground  that  the  purposes  for  which  towns,  villages,  cities 
and  counties  are  incorporated  or  organized  in  this  State,  are 
not  to  build  railroads,  canals,  plank  roads,  mills,  or  the  like, 
but  are  simply  those  of  government;  and  that  inasmuch  as 
the  state  itself  is  prohibited  by  the  constitution  from  taking 
stock  in  these  railroad  companies,  from  building  them  itself, 
and  from  being  a  party  in  carrying  on  such  works,  it  has  no 
power  to  authorize  towns,  villages,  cities  or  counties  to  do 
what  it  is  itself  prohibited  from  doing ;  that  that  cannot  be 
done  indirectly  which  cannot  be  done  directly.    If  the  state 
itself  were  the  stockholder,  if  the  bonds  were  bonds  of  the 
state,  and  if  this  subscription  had  been  made  and  these  bonds 
issued,  in  virtue  of  a  law  of  the  Legislature  of  the  state,  the 
, effect  would  have  been  to  impose  upon  the  people  and  prop- 
erty of  the  state  the  liability  to  pay  for  the  stock  subscribed. 
And,  if  after  having  made  this  subscription  and  issued  these 
bonds,  the  Legislature,  under  the  pretence  that  the  construc- 
tion of  this  railroad  would  be  a  local  benefit  to  the  city  of 
Janesville,  had  provided  by  law  that  the  interest  and  princi- 
pal on  these  state  bonds  should  be  paid  by  the  city  of  Janes- 
ville, by  tax  raised  in  the  city,  and  levied  upon  and  collected 
from  the  property  in  the  city,  can  there  be  any  doubt,  that 
the  city  could  successfully  defend  against  and  resist  the  col- 
lection of  such  a  tax  ?    Or  suppose  the  act  under  which  the 
subscription  was  made,  and  the  bonds  issued,  had  provided 
that  the  stock  subscribed  should  be  held  by  the  state  for  the 
city  of  Janesville,  and  that  the  bonds  issued  by  the  state 
should  be  paid  by  the  city  of  Janesville,  and  that  a  tax 
should  be  levied  to  pay  both  principal  and  interest;  can 
there  be  any,  the  least  doubt,  that  the  act  itself  would  have 
been  void,  as  in  conflict  with  the  constitution?      Now  I 
think  I  have  shown,  or  if  not,  I  think  it  is  beyond  dispute, 
that  the  object,  intent,  and  purpose  of  the  constitutional  pro- 
hibition, was  effectually  and  forever  to  prevent  the  l^islature 
from  imposing  upon  the  people  and  property  of  the  state  or 
of  any  part  of  it,  a  liability  to  pay  debts  contracted  for  any 
such  purpose ;  to  prevent  any  action  being  had  or  taken  on 
the  part  of  the  state,  and  to  confine  the  exercise  of  all  the 
powers  of  government ;  so  that  in  no  event,  and  under  no 
circumstance  could  or  should  the  people  or  the  property  of 
the  state,  or  any  of  the  people  or  property  of  the  state  be 
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burdened  with  such  debt,  or  subject  to  liability  therefor, 
against  or  without  their  consent  The  act  in  question  is  the 
act  of  the  state,  it  is  under  the  power  of  the  state,  exercised 
by  the  legislative  department,  that  the  people  of  the  state  in 
one  of  the  civil  divisions  thereof,  against  their  will  and  with- 
out their  consent  are  burdened  with  a  debt  contracted  for 
works  of  internal  improvement,  that  they  are  a  party  in  car- 
rying on  such  works.  The  state  itself  could  not  by  its  own 
direct  act  burden  them  with  such  a  debt ;  it  could  not  in  its 
name,  have  made  them  a  party  in  carrying  on  this  work  ot 
internal  improvement  How  can  it  then  delegate  a  power  to 
a  part  of  the  state,  to  one  of  its  civil  divisions,  or  the  people 
in  one  of  its  civil  divisions,  which  it  does  not  itself  possess? 
If  it  may,  then  the  fundamental  law  has  failed  entirely  in  its 
otject,  and  the  people  will  have  found,  too  late,  that  the  beast 
has  been  wounded  in  only  one  of  his  horns,  that  only  one  of 
his  l^ion  of  heads  has  been  cut  off,  and  that  even  the  loss  of 
that  has  not  in  the  least  diminished  his  power.  If  we  are  to 
be  confined  to  the  letter  of  the  constitution ;  if  it  is  not  to  be 
construed  by  its  spirit ;  if  it  is  to  be  held  that  these  prohibi- 
tions are  only  to  the  acts  of  the  state  in  its  own  name ;  and 
that,  notwithstanding,  the  state  may  not  directly  by  its  own 
act  burden  the  people  with  debts,  contracted  for  works  of  in- 
ternal improvement,  nor  by  and  in  the  name  of  the  state 
make  the  people  a  party  in  carrying  on  works  of  internal  im- 
provement still  it  may,  in  the  exercise  of  legislative  power, 
authorize  the  people  of  towns,  villages,  cities,  or  counties,  by 
the  act  of  majorities,  to  contract  these  debts  and  bind  the 
whole  to  their  payment,  and  to  make  the  whole  a  party  in 
carrying  on  works  of  internal  improvements ;  then,  the  con- 
stitution, instead  of  being  a  shield,  is  a  snare.  If  the  legisla- 
tive power  may  be  exercised  in  a  case  like  this,  the  power 
may  be  conferrjsd  upon  boards  of  supervisors  of  towns  and 
counties,  trustees  of  villages  and  the  municipal  authorities  to 
contract  debts  in  the  name  of  their  respective  towns,  counties, 
villages  and  cities,  for  works  of  internal  improvement,  and 
make  the  people  of  the  state  within  their  respective  towns, 
counties,  cities  and  villages  a  party  in  carrying  on  such  works, 
without  ever  submitting  to  them  the  question  whether  they 
will  or  na  This  power  may  be  conferred  by  a  general  law 
of  the  state,  and  in  this  indirect  way  the  people  of  the  stateu 
by  acts  done  under  the  power  of  the  state,  may  be  burdened 
with  debt  and  taxation,  may  be  a  party  in  carrying  on  works 
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of  internal  improvement  as  effectually  as  if  there  had  been 
no  constitutional  prohibition.  And,  further  still,  if  this  may 
be  done,  why  need  these  ciril  divisions  be  restricted  in  their 
operations,  to  railroads  running  to  or  passing  through  the 
particular  locality  ?  Is  there  ariy  principle  or  reason  which 
will  preclude  the  legislature  from  authorizing  them  to  sub- 
scribe for  stock  in  any  railroad  in  the  state,  or  in  any  other 
corporation,  organized  for  any  purpose,  which  does  not  apply 
with  equal  force  to  the  act  under  consideration  ?  Indeed  I 
do  not  see  why  the  legislature  might  not  go  further  and 
make  it  obligatory  upon  towns,  villages,  cities,,  and  coun- 
ties, to  become  stockholders  in  railroads  and  canals,  under  the 
pretence  of  the  exercise  of  the  legislative  power  of  the  people. 
In  this  way,  the  people  who  are  the  state ;  the  state  which  is 
the  people,  would  be  as  effectually  overwhelmed  with  debts 
contracted  for  works  of  internal  improvement,  would  be  as 
deeply  involved,  as  a  party  in  carrying  on  works  of  internal 
improvement,  as  it  could  be  by  the  direct  action  of  the  gov- 
ernment in  the  name  of  the  state.  I  maintain  that  the  spirit 
and  intent  of  those  constitutional  prohibitions  is  to  limit  the 
exercise  of  legislative  power,  so  that  neither  the  whole  state, 
nor  any  one  of  its  civil  divisions,  any  of  its  constituent  parts, 
shall  by  any  manner  of  means  be  able  to  contract  such  debts, 
or  be  a  party  in  carrying  on  such  works.  Give  this  construc- 
tion to  these  prohibitions,  carry  out  the  spirit  of  these  limita- 
tions, confine  the  business  of  making  railroads,  canals,  and 
the  like,  to  private  persons  or  private  corporations,  as  the 
framers  of  the  constitution  intended  should  be  done,  and 
then,  on  account  of  any  future  transaction,  we  shall  never 
hear  the  lament  that  now  on  every  hand  assails  our  ears  from 
a  tax  ridden  and  debt  burdened  people.  We  shall  hear  no 
more  of  repudiation  by  towns,  villages  and  municipalities  ; 
there  will  be  no  more  clamor  for  the  assumption  by  the  state 
of  debts  contracted  against  the  will  and  without  the  consent 
of  the  whole  people,  and  our  town,  village,  city  and  county 
governments  will  confine  themselves  to  the  exercise  of  their 
legitimate  and  proper  powers,  that  of  carrying  on  and  ad- 
ministering the  government  within  the  sphere  assigned  to 
each. 

Oeorge  B,  Ely^  for  the  respondents,  ai^ued  ccs  to  the  con- 
stitutionality of  the  act  incorporating  the  city  of  Janesville, 
which  authorized  the  city  to  become  a  stockholder  in  rail- 
roads running  to  it    In  support  of  the  position  that  it  was 


Digitized  by  CjOOQ IC 


1859]  WISCONSIN  REPORTS.  153 


Ohrk  y.  dtj  iji  JanMrUla. 


constitationaly  he  cited  Calhonn's  works,  vol.  1,  p.  2-8^  Dis- 
qaisition  on  Goyeniment ;  icL,  Discourse  on  the  Constitution 
and  Government  of  the  United  States,  161 ;  Constitution  of 
Wisconsin,  ArtVIIL,  §§  3, 4,  and  10;  Slack  vs.  Maysvilk  and 
Lexington  R  R.  Co.,  13  B.,  Mon.1;  Constitution  of  Wiscon- 
sin,  Art.  IV.,  %22\  id.  Art  X,  §  3 ;  id.  Art  XI,  §  11 ;  Journal 
and  Debates  of  Constitutional  Convention,  478 ;  9  Humph., 
252 ;  Scudder  vs.  The  Trenton  and  Delaware  Falls  Co.,  Sax- 
ton  ch.  (N.  J.),  696  ;  Constitution  Wia,  Art  XL,  §  3 ;  McCul- 
loch  vs.  Maryland,  4  Wheat,  298 ;  United  States  vs.  Fisher, 
2  Cranch,  32a;  Sharpkss  vs.  The  Mayor  qf  PhikuMphia,  21 
Pa.  St,  148;  The  Cincinnati  R.  R.  Co.  vs.  Clinton  County,  1 
Ohio  State,  77;  Goodwin  vs.  Crump.,  8  Leigh,  180;  Bridge 
vs.  Housatonic  R  R.,  15  Conn.,  475 ;  Oraham  et  alvs.  Mtul- 
dox  et  al.  Am.  Law  Reg.,  Aug.,  1858 ;  Clark  vs.  City  of  Ro^ 
Chester,  5  Abbott,  107,  aC.  24  Barb. ;  Thomas  vs.  Leland,  24 
Wend.,  65 ;  Mayor  qf  New  York  vs.  Livingston,  8  id.,  110 ; 
Feople  vs.  Mayor  (^Brooklyn,  4  Corns ,  436;  Talbot  vs.  Dent., 
9  B.  Mon.,  526 ;  Cheeney  vs.  Hoover,  id.,  330;  Clark  Cotmty 
vs.  The  Paris  and  Winchester  TumpiJke  Co.,  11  id.,  143; 
Opinion  of  Hitchcock,  C.  J.,  20  Ohio;  Barto  vs.  Himrod,  4 
Seldon  483 ;  Rice  vs.  Foster,  4  Harrington,  479 ;  Moors  vr 
The  City  qf  Reading,  21  Pa.  St,  202;  Vermont  Central  R  R 
Co.  vs.  Clages,  21  Verm.,  30;'  Inhabitants  of  Upper  JiUoways 
Creek  vs.  Sting  et  al,  5  Halsted,  323 ;  Milled^  vs.  Boston 
Iron  Co.,  5  Cush.,  176;  Boisgerard  vs.  New  Fork  Banking 
Co.,'2  Sand.  Cb.,  23 ;  Angell  &  Ames  on  Corp.,  §  206;  3  BL 
Com.  110;  Judges  qf  Oneida  Com.  Pleas  vs.  People,  18  Wend., 
79;  2  Bur.  Pr.,  172. 

At  this  point  in  the  discussion  we  are  met  by  the  decision 
of  this  court  at  the  present  term,  in  the  case  of  the  State  ex 
reL  Cothren  vs.  Laen,  which  is  claimed  to  be  decisive  of  this 
case  on  a  question  not  raised  on  the  former  argument  of  this 
cause  at  the  last  term  of  this  court 

The  legislature,  at  its  session  in  1858,  passed  an  act  to  pro- 
vide ^  for  the  removal  of  the  county  seat  of  Iowa  county.'' 
This  act  was  not  published  in  the  volume  of  acts  for  1858. 
But  after  the  publication  of  the  volumes  of  acts  for  that' year 
it  was  published  about  40  days  before  the  election,  in  the  state 
paper,  and  in  a  newspaper  printed  in  Iowa  county.  This 
court  decided,  1,  that  this  was  a  general  law  within  the  pro- 
visions of  §  21  of  Art  VII  of  the  Constitution,  and  could  not 
go  into  force  **  until  published.''  2,  that  the  publication  of  the 
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aot  in  a  newspuper  printed  in  loira  countjr,  apd  in  the  state 
paper  <2/%er  the  publioation  of  the  bound  yolumes  of  the  laws 
for  185S,  was  not  such  a  publication  as  rendered  the  law  ope- 
n^va  The  decision  covers  these  points,  neither  more  nor 
less. 

The  act  incorporating  the  city  of  Janesville,  under  the  pro- 
visions of  which  these  bonds  were  issued,  was  approved 
March  19 A,  1853.  It  was  not  published  in  a  newspap^ 
printed  at  the  capitol,  but  was  published  in  the  ^anesville  Oar 
zette,  a  newspafN^r  printed  at  JanesviUe,  April  2d,  1858,  and 
in  the  Democratic  Standard,  also  printe4  at  Ja|U)sviIle,  March 
30th,  1858,  and  was  also  published  in  tb^  volume  of  Private 
and  Local  Acts,  in  Octobef,  1853.  This  act  cf0ated  the  peo- 
pie  then  inhabiting  and  Uiose  who  should  thereafter  inhabit 
the  district  of  country  deseribed  in  the  act,  a  municipal  cor- 
poration by  the  name  of  the  city  of  Janesvilla 

Under  the  provisions  of  this  act  the  people  residing  in 
JanesviUe  on  the  1st  day  of  April,  1858,  bald  an  election  for 
city  offices,  an4  oj^anized  the  city  government  The  mayor 
and  common  council  at  onee  ena^ed  the  great  body  of  ordi- 
nances which  now  obtain  in  that  cily;  and  finally,  in  July, 
1853,  three  months  before  the  yolume  of  Private  and  Local 
Acts  for  that  year  were  pnbUshed,  and  after  the  body  of  the 
ordinances  were  piissed,  held  an  election  pursuant  to  the  diar- 
ter,  on  the  question  of  issuing  these  bonds. 

This  brief  statement  of  fieiots,  it  seems  to  me,  shows  that 
there  is  but  little  analogy  between  the  two  cases,  and  that  the 
decision  of  this  court  on  the  Iowa  county  sectf  i|uestion,  can- 
not, by  any  fair  process  of  deduction,  be  held  applicable  to 
this  case.  We  say  the  charter  of  the  city  of  JanesviUe  was  a 
local  and  not  a  general  act,  and  if  a  general  act,  that  it  was 
well  published. 

Courts  usually  do  and  always  should  stop  dbiort  at  the  argu- 
ment ^ad  inconvenienti/^  &&,  when  they  see  dearly  that  a 
certain  line  of  construction  will  produce  great  and  irreparable 
injury  to  laj^  masses  of  the  people. 

The  act  incorporating  the  city  of  JanesviUe  was  passed  in 
1853,  and  published  as  above  stated.  In  1854  two  acts  were 
passed  amending  the  charter.  In  1855  the  joharter  was  fur- 
ther amended  by  two  acts,  and  again  in  1856  by  4hree  acts, 
and  again  in  1857  by  five  acts,  and  again  in  1858  by  four 
acts.  Three  of  these  were  general  revisions.  It  is  believed 
none  of  these  laws  were  ever  published  in  any  manner,  ex*- 
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cept  in  the  voIqims  oi  PriTato  and  Local  Law«  and  ia 
pamphlet  fonn,  at  Janetrille.  None  of  the  yolumas  of  Pri- 
vate and  Local  Laws  for  these  years  were  publisbed  before 
the  month  of  July,  and  the  volume  for  1856  was  not  publish* 
ed  till  December  of  that  year.  If  thees  are  all  general  laws 
that  could  not  go  into  force  till  published  in  the  state  paper 
or  the  printed  volnmes,  and  if  no  other  publication  was  sufli-. 
cient,  where  does  the  city  of  Janesville,  and  every  other  city 
in  this  state,  stand  to-day?  Three-fiouiths  of  the  ordinances 
of  all  the  cities  of  the  state  have  been  passed  without  author** 
ity  of  law.  They  have  elected  bridges  and  school  houses, 
opened  and  graded  strsets,  levied  and  collected  taxss,  imposed 
fines  and  penalties,  and  administered  justice  in  their  munieiT 
pal  courts  without  legislative  sanction,  and  their  officeis  are 
liable  to  actions  without  number  for  falsa  imprisonment 
for  trespass,  and  for  money  had  and  received.  And  their 
public  services,  in  behalf  of  these  cities,  rendered  in  good 
faith,  under  the  sanctions  of  their  oathp  of  office,  will  have 
overwhelmed  them  with  a  torrent  of  misfortunes.  And  why  ? 
Simply  because  two  gentlemen  who  set  in  this  court  have  re- 
cently discovered  that  the  practice  which  has  Obtained  in  this 
stale  ever  since  the  adoption  of  the  coostitutieft  in  relation  to 
the  pablication  of  laws,  has  been  radically  defective  and 
wrong,  so  much  so  as  to  render  many  if  not  most  of  the  acts 
of  the  legislature  inoperative  for  months  after  they  were  ev- 
erywhere, by  courts  and  people,  esteemed  valid  and  obligar 
lory. 

But  let  us  examine  the  question  fiirdiea.    The  conatituliea 
provides,  sec.  SI,  Art  VII,  that  ^  the  legislature  shall  provide 
by  law  for  the  speedy  publication  of  all  statute  laws.    *    "^ 
And  00  general  law  shall  be  in  force  until  pnblished'' 

How  are  the  words  ^general  laV  to  be  construed ?  Are 
they  the  equivalent  of  ^  pubho  law  ?^  or  rather,  are  not  the 
words  ^  general  law''  in  the  seleetioa  above  quoted,  used  in 
contradtttinction  &om  local,  and  not  as  the  equiFalent  of  p^b* 
lie  law&  The  distinction  between  public  and  orivate  acts  is 
well  know  to  the  profession.  It  consists  entirely  in  the  rule 
that  courts  will  take  notice  of  publie  acts  without  Aeir  being 
pleaded,  while  {Hrivate  aets  must  always  be  pleaded.  Can  it 
be  that  the  able  lawyers  who  were  in  the  convention  con* 
founded  the  word  public  with  the  weid  g^seral,  and  used  the 
latter  word  as  synonymous  with  the  former  ?  Every  geneml 
act  is  oeoessarily  a  publU  one.    But  is  every  public  law  a 
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general  one  ?  The  rale  is,  when  a  private  act  is  referred  to 
in  a  public  law,  the  private  law  thereby  becomes  a  public  law, 
and  courts  will  take  judicial  notice  of  it  This  rule  was  rec- 
ognized in  the  case  of  Charles  Roger,  2  Greenleaf,  303,  cited 
by  this  court  in  the  Iowa  County  Seat  case,  and  also  in  Sam- 
uel vs.  EvanSf  2  T.  R,  569.  If  the  legislature  were  to  grant 
to  A.  the  right  to  erect  a  dam  across  Rock  river,  no  one  would 
doubt  its  being  a  private  law.  If  the  act,  however,  contained 
a  provision  that  it  should  be  a  public  law,  or  if  a  subsequent 
public  law  should  recc^ize  the  franchise,  every  one  would 
concede  this  private  grant  would  by  either  of  these  things  be- 
come a  public  law,  of  which  the  courts  would  take  judicial 
notice.  But  what  a  perversion  of  terms  it  would  be  to  say 
that  by  either  of  these  things  this  grant  of  a  franchise  would 
become  a  general  law.  If  public  laws  and  general  laws  are 
to  be  held  ex  vi  termini  to  be  the  same  things,  what  becomes 
of  the  distinction  between  local  and  private  acts  on  the  one 
hand,  and  general  acts  on  the  other  ? 

The  constitution  provides  §  18„  Art.  IV.,  that  ^no  private 
or  local  bill  ♦  ♦  ♦  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  the  title."  It  has  never 
been  questioned  but  general  laws  may,  nay,  general  laws 
very  often  do,  embrace  more  than  one  subject  If  a  law  is 
general  it  cannot  be  private  or  local  And,  if  all  public 
laws  are  ^general/'  what  becomes  of  this  wise  constitutional 
restriction  on  legislative  log  rolling.  The  legislature  creates  a 
corporation  sole  or  aggregate,  or  grants  a  franchise,  and,  either 
by  a  provision  incorporated  in  the  act,  or  by  a  public  act 
passed  the  same  day,  recognizes  this  private  act,  which  thus 
becomes  a  public  law  by  force  of  a  current  of  uniform  l^is- 
lative  and  judicial  sanction  commencing  back  to  a  period 
long  before  the  revolution,  and  so  firmly  established  that  no 
court  could  shake  it  And  if  being  a  public  act  it  was  necea^ 
earify  a  general  law,  how  could  this  court  pronounce  it 
invalid  under  §  18  of  Art  IV.,  though  it  should  embrace 
never  so  many  subjects,  should  be  ever  so  clearly  a  log  rolling 
act 

I  do  not  propose  to  question  the  decision  of  this  court,  thai 
the  act  providing  for  removing  the  county  seat  of  Iowa  coun- 
ty is  a  ^general  law"  within  the  constitutional  provision*  I 
am  inclined  to  think,  for  the  reason  assigned  in  the  latter 
part  of  the  opinion  of  the  court  on  the  question,  that  the  de- 
cision is  correct    For,  as  is  justly  observed,  the  act  did  aflEect 
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the  general  administration  of  the  la\rs^  of  the  state  in  that 
county,  by  providing  for  a  change  of  the  place  to  which  all 
writs  and  process  issued  from  the  courts  of  Iowa  county 
should  be  returnable.  Nor  shall  I  attempt  to  lay  down  any 
general  rule  to  divide  that  terra  incognita  which  lies  between 
laws  which  are  clearly  general  and  those  which  are  clearly 
local  To  do  so  would  be  very  difficult,  perhaps  impossible. 
Certainly  the  only  safe  rule  is  to  say  as  to  such  laws,  that 
each  case  must  be  decided  on  its  own  merits,  and  the  decis- 
ion should  not  be  a  precedent  for  the  determination  of  any 
different  case. 

But,  as  I  understand  the  reasoning  of  the  first  part  of  the 
opinion,  it  does  attempt  to  establish  as  a  general  rule,  that 
public  are  necessarily  general  laws.  I  have  attempted  ft> 
show  that  this  rule  is  incorrect  The  court  cite  as  sustaining 
the  rule,  which  I  understand  it  to  h^ve  laid  down,  9  Green- 
leaf,  54;  4  Shep.,  69;  8  id.,  58;  4  Blackl,  236;  and  12  Pick., 
334^  Permit  me  to  say,  not  one  of  these  decisions  support 
any  such  rule.  They  all  relate  to  the  question  of  what  is  a 
public  law,  of  which  the  courts  will  take  judicial  notice  with- 
out their  being  specially  pleaded.  We  have  seen  this  is  a 
totally  different  question.  The  cases  in  4  Shep.,  69,  and  8 
Shep.,  58,  would  at  first  appear  not  to  turn  on  the  question  of 
what  is  a  public  statute  of  which  the  courts  will  uune  judicial 
notice,  but  upon  examination  I  think  it  will  be  found  that 
was  the  real  question  involved. 

Most  of  the  acts  incorporating  railroad  and  plankroad  com- 
panies in  this  state  were  by  the  provisions  of  the  charters 
pablic  laws,  and  all  these  charters,  by  operation  of  chap.  79 
of  Rev.  Stat,  have  become  such.  Yet  none  of  these  acts 
have  ever  been  considered  general  laws  and  have  not  been 
published  as  such. 

All  will  concede  that  those  are  general  laws  which  affect 
the  people  at  large  or  perhaps  large  districts  of  the  state,  and 
those  are  local  laws  which  affect  only  particular  localities  or 
communities.  Is  then  the  act  incorporating  the  city  of  Janes- 
ville  a  general  law?  It  clearly  is  a  public  one.  It  affects 
but  one  community.  It  embraces  but  seven  sections  of  land. 
It  contains  only  seven  square  miles  of  territory  and  less  than 
ten  thousand  people.  If  this  is*  a  general  law,  I  should  like  to 
learn  what  is  a  local  law,  and  the  rule  by  which  the  one  is 
distinguished  from  the  other.  Construe  general  laws  to  be 
only  those  which  operate  all  over  the  state,  or  over  a  large 
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portion  of  the  state,  and  which  affect  the  whole  body  of  the 
people  of  the  state,  or  large  classes  of  the  people  throughout 
the  state,  and  the  constitutional  provisions  requiring  them  to 
be  publikied  before  they  become  operative,  will  be  wise  and 
benificent  For  it  could  not  be  supposed  that  the  mass  of 
the  people  to  be  affected  by  such  laws  inhabiting  different 
ecmimunities  and  separated  by  considerable  distances,  could 
know  their  provisions,  until  efficient  means  had  been  provid- 
ed by  the  state  for  general  dissemination. 

That  the  legislature  r^^arded  the  charter  of  Janesville  as  a 
local  not  a  general  law,  conclusively  appears  from  sec.  14, 
chapter  10,  of  the  charter,  which  provides  that  ^no  gen- 
eral law  of  this  state  contravening  the  provisions  of  this  act 
Ihall  be  considered  as  repealing,  amending  or  modifying  the 
same,  unless  such  purpose  be  expressly  set  forth  in  such  law." 
The  act  also  provides  that  it  ''shall  take  effect  and  be  in  force 
ftom  and  after  its  passaga'^ 

The  next  questkm  is,  conceding  for  the  argument  that  the 
city  charter  is  a  general  law,  was  it  well  published  as  such  ? 
The  decision  of  this  court  in  the  Iowa  county  seat  case  does 
not  reach  this  question.  It  will  readily  appear  that  the  cases 
are  very  different  The  city  charter  was  published  in  two 
newspapers  printed  at  Janesville,  immediately  after  its  passage, 
and  was  Some  months  later  published  in  the  bound  volumes. 
Neither  does  the  reasoning  of  the  opinion  contain  one  word 
indicating  that  the  publication  of  a  law  in  the  state  paper  is  a 
Hne  qua  non  to  its  being  operative  before  the  publication  of 
the  bound  volumes.  Quite  the  contrary.  It  says  publication 
in  the  state  paper,  cnt  in  a  local  paper,  qfter  the  publication  of 
the  bound  volumes  would  not  be  good,  but  that  publication 
in  the  state  paper  ^  immediately  '^  after  the  passage  of  a  law, 
would  be  good.  But  no  where,  either  inferentially  or  other- 
wise, does  the  opinion  discuss  or  consider  whether  any  publi- 
ddon  other  than  in  the  state  paper,  and,  if  any,  what  pub- 
lication ^immediately'^  after  the  passage  of  an  act  would 
be  sufficient  to  render  the  law  operative.  For  aught  that 
appears  in  the  opinion,  the  general  circulation  of  a  law  in  a 
pamphlet  form,  ot  its  publication  in  a  considerable  num- 
ber of  the  papers  of  the  state,  and  not  in  the  state  pa- 
per, would  make  the  law  operative.  In  thb  I  desire  to 
be  understood  as  referring  to  the  second  opinion  of  the 
tx>urt  in  the  Iowa  county  seat  case,  where  the  question  of 
publication  was  the  only  one  under  consideration.    I  am 
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aware  the  nra|ority  of  this  conrt  hold  different  language  in 
the  first  opinicm  in  that  case^  when  considering  the  question 
whether  the  non-pubUcation  of  the  law  was  well  pleaded. 
The  court  says  ^it,{tfie  petition  for  mandamus,  avers  that  the 
act  was  never  published  in  accordance  with  the  provisions  of 
chap.  6  of  Greneral  Laws  of  1858,  or  in  any  other  manner 
known  to  the  kiw.  And  we  think,  in  order  to  give  it  effect, 
the  publicatioA  ihUst  be  in  some  manner  known  to  the  law. 
The  constitution  says  that  the  legislature  shall  provide  for 
the  pulication  of  laws,  and  that  no  general  law  shall  be  in 
force  until  publtthed.  We  think  the  publieatipn  mentioned 
in  the  last  clause  is  the  one  required  to  be  provided  for  in 
the  first,  that  is^  that  it  must  be  ih  pursuance  of  some  law.^' 
That  so  much  of  the  passage  above  quoted  as  relates  to  the 
manner  of  pubUcati<NA  is  mere  dictoy  appears  from  a  conside- 
ration of  the  subject  then  under  discussion.  That  this  court 
regards  it  as  obiter  dictum^  appears  from  the  second  opinion, 
in  which  with  studious  care  the  court  avoid  any  considera- 
tion of  what  is  a  sufficient  publication^  Nevertheless,  this 
dietvm  in  a  case  so  recently  decided  in  this  court,  okiter 
though  it  be,  deserves  a  careful  examination.  As  I  under- 
stand it,  it  is  that  no  publication  is  good  unless  made  by 
direction  of  the  state  printer,  in  a  paper  printed  at  Madison, 
or  in  the  bound  volumes.  The  constitution  says  ^  the  legis- 
lature shall  provide  by  law  for  the  speedy  publication  of  all 
statute  lawa  ^  *  *  And  no  general  law  shall  be  in 
force  until  published.^'  Of  course  the  word  legtelature  here 
used  refers  to  that  oi  the  state.  And  if  no  general  law  can 
go  into  .force  except  by  publi<»tiDn  pursuuit  to  a  provison 
made  by  the  legislature,  it  must  follow  if  the  legislature  had 
omitted  to  prescribe  a  mode  of  publication^  that  no  general 
law  could  ever  become  operative,  though  it  should  be  pub- 
lished in  every  newspaper  in  the  state,  and  be  brought  home 
to  every  inhabttant  Nay,  if  such  is  (he  rule^  how  has  any 
act  herelofiH^  passed  become  operative  since  the  first  law 
in^viding  for  me  publication  of  statutes  was  a  general  law 
which  could  not  go  in  force  until  published  pursuant  to  a  law 
in  force^  which  the  l^islature  could  not  by  any  possibility 
have  provided  ?  The  language  oi  the  eonstimtion  ^  that 
the  legislature  shall  provide  for  the  speedy  publication  of  all 
statute  laws"  is  only  directory  to  the  legislature.  There  is 
no  means  of  compelling  legislative  obedience  to  it  And  can 
it  be  possible  that  tibe  fulnre  of  the  legielatufs  to  comply  wilt) 
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such  a  provision  would  defeat  the  wholesome  operation  of 
the  constitution  by  rendering  all  laws,  no  matter  how  gener- 
ally published,  in  point  of  fact,  inoperative.  What  would  be 
the  effect  of  adopting  such  a  rule  ?  The  statutes,  laws  of 
1852,  chap.  504,  laws  1857,  chap.  99,  laws  1858,  chap.  114, 
provide  that  ^  the  laws  passed  at  each  session  of  the  legisla- 
ture shall  be  divided  by  the  Secretary  of  State  and  Attorney 
General  into  two  classes,  which  shall  be  published  and  bound 
in  separate  volumes.  The  first  class  shall  include  the  laws 
of  a  general  nature,  joint  resolutions  and  memorials.  *  * 
The  second  class  shall  include  all  laws  required  to  be  pub- 
lished which  are  not  embraced  in,  and  published  with  the 
laws  composing  the  first  class.  The  title  pages  of  the  respec- 
tive volumes  shall  express  whether  they  contain  the  acts  of  a 
general  nature,  or  the  private  and  local  acts  and  charters  of 
incorporated  companies." 

From  this  it  is  self-evident  that  no  general  law  would,  by 
being  published  in  the  volume  of  Private  and  Local  acts,  be 
published  in  the  manner  prescribed  by  law,  or  in  pursuance 
of  any  law,  for  there  is  no  law  authorizing  general  laws  to  be 
published  with  the  private  and  local  acta  Yet  this  court  will 
hardly  say  that  such  a  publication  would  be  insufficient,  since 
to  do  60  would  be  to  blot  out  almost  every  city,  village,  or 
or  railroad  charter  in  the  state,  if  this  court  hold  such  to  be 
general  laWs.  Again,  this  court  has  held  these  acts  relative 
to  publishing  the  laws  to  be  directory.  How  can  this  be,  if 
general  laws  must  be  ^  published  in  pursuance  of  some  law.'^ 
If  these  laws  are  directory,  how  can  they  be  mandatory,  so  as 
to  make  compliance  with  their  provisions  the  sine  qua  nan  of 
a  general  law  becoming  operative  ? 

But  these  acts  were  not  so  much  intended  to  prescribe 
the  mode  of  publishing  the  laws  as  to  prescribe  the  mode 
of  letting  the  contract  for  doing  the  state  printing,  and  the 
duties  of  the  state  printer  under  his  contract  Surely  if 
we  are  to  look  for  the  laws  only  in  the  channels  which 
the  legislature  has  provided  for  their  publication,  it  would 
be,  to  use  the  language  of  this  court,  to  make  the  volume 
of  private  and  local  acts  to  ^  serve  as  a  snare,  and  delude 
men  into  a  false  idea  of  safety."  For,  if  the  proposition  is 
correct  that  the  laws  must,  to  be  operative,  be  published  ^tn 
purstionce  of  some  law,"  then  by  the  volume  of  general 
laws,  the  people  are  ^  l^ally  informed  that  those  are  the 
laws,  and  that  there  are  no  other  laws  by  which  their  rights 
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may  be  affected/'  The  statutory  provisions  are  positive 
and  definite  that  all  general  laws  shall  be  published  in  the 
vohime  of  "  acts  of  a  general  nature,"  and  they  are  silent 
as  to  what  shall  be  the  depository  to  which  the  people  shall 
look.  The  provisions  made  by  the  legislature  for  the  pub- 
lication of  the  general  laws,  are  that  they  shall  be  publish- 
ed in  a  newspaper  printed  in  Madison,  and  in  the  bound 
volumes.  As  a  matter  of  fact  that  very  large  classes  of  laws 
of  which  we  are  speaking,  city  charters  and  the  like,  never 
have  been  printed  in  the  state  paper — have  only  been  printed 
in  the  volume  of  Private  and  Local  Laws.  But  it  is  mani- 
fest, from  the  Rev.  Stat,  1849,  chap.  5,  and  the  other  provis- 
ions on  the  subject,  that  the  legislature  did  not  intend  the 
people  should  look  chitfiy  to  these  bound  volumes  to  ascer- 
tain what  the  laws  were.  Quite  the  contrary.  All  these  pro- 
visions show  that  the  bound  volumes  were  designed  to  aid 
the  officers  of  the  state  in  the  administration  of  the  law,  by 
providing  them  with  the  whole  body  of  legislative  enactments 
in  a  compact  and  convenient  form.  By  the  Revised  Stat- 
utes, 1859,  the  laws  were  to  be  distributed  only  to  certain 
public  officers.  No  provision  was  made  for  distribution 
among  the  people,  except  that  the  State  Librarian  was  au- 
thorized to  sell  to  any  person  one  copy  of  any  laws  remain- 
ing on  hand  after  the  distribution  among  the  public  offi- 
cers. 

The  legislature,  in  1852,  provided,  for  the  first  time,  that 
the  general  and  local  laws  should  be  published  in  separate 
volumes.  In  this  act  it  is  provided  that  8,000  copies  of  the 
general,  and  only  3,000  copies  of  the  local  laws  should  be 
published,  and  that  these  should  be  distributed  among  the 
public  officers  in  the  state,  but  only  a  part  of  the  officers 
who  were  entitled  to  receive  the  public  acts  should  be  en- 
'  titled  to  receive  the  private  and  local  acts.  When  we  con- 
sider these  provisions  of  law,  and  further,  that  these  bound 
volnmes  are  never  distributed,  and  are  not  required  by  law 
to  be  distributed  within  less  than  sixty  days  after  the  ad- 
journment of  the  legislature,  and  that,  in  fact,  they  are  often 
not  distributed  for  five  or  six  months  after  the  close  of  the 
session,  it  cannot  be  presumed  that  the  law-makers  ever  in- 
tended the  people  should  look  to  these  volumes  for  infor- 
mation as  to  what  the  law  was.  These  laws  were  to  be  in 
force  always  sixty  liays,  often  six  or  seven  months  before  these 
means  for  their  public  dissemination  could  attain  this  end. 

Vol  X.  U 
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As  a  matter  of  fact,  the  bound  volnmes  of  laws  are  never 
brought  home  to  the  body  of  the  people,  and  were  not  in- 
tended to  be  brought  home  to  them.  It  would  be  idle  to 
suppose  that  8,000,  much  less  that  9,000  copies  would  or 
could  serve  to  inform  the  whole  body  of  the  people  what 
the  laws  ara 

This  referring  to  the  printed  volume  as  the  means  provided 
by  the  legislature  for  the  dissemination  of  the  laws  among  the 
people,  is  to  forget  the  age  in  which  we  live,  and  to  assume 
that  we  live  in  the  days  of  the  manuscript  ^  News  Letter,'' 
which  obtained  in  England  in  the  times  of  the  Tudors  and 
Stuarts ;  not  in  the  sixth  decade  of  the  nineteenth  century. 
Who  is  there  at  this  day  that  looks  to  bound  volumes  to  as- 
certain the  events  which  are  transpiring  ?  The  newspaper 
has  become  almost  the  institution  of  the  age ;  it  circulates 
among  all  classes  of  the  people,  it  invades  every  fireside  in 
the  state,  disseminating  knowledge  among  the  great  body  of 
the  people  of  whatever  concerns  them.  It  is  to  this  source 
above  all  others,  to  which  they  look  for  information ;  it  is  the 
great  educator  ol  the  people.  And  to  say  that  the  framers  of 
the  constitution  and  our  legislators  have  not  intended  that  the 
press  should  be  above  all  others,  the  medium  of  instructing 
the  people  as  to  their  rights  and  duties,  is  to  say  that  they 
wilfully  shut  their  eyes  to  the  actual  condition  of  things,  and 
refuse  to  look  at  the  best,  nay,  the  only  adequate  means  for 
the  general  dissemination  of  the  laws. 

Permit  me  to  say  what  I  think  is  the  true  rule  of  construc- 
tion as  to  the  publication  of  the  lawa  It  is  asked  by  the 
court,  argtiendOf  if  the  publication  of  a  law  in  a  newspaper 
printed  at  the  capitol  the  day  before  it  directs  an  act  to  be 
done  in  a  distant  part  of  a  state,  would  be  a  good  publication? 
Most  assuredly  not.  Neither  would  the  publication  of  the 
bound  volumes  to-day  containing  a  law  directing  an  act  to  be 
done  on  lake  Superior  to-morrow,  and  imposing  penalties  for 
not  doing  it,  be  a  good  publication.  Publication  must  be  ad- 
equate to  the  end  in  view — must  be  such  as  will  enable  the 
citizens  to  be  affected  by  the  law,  to  ascertain  by  reasonable 
diligence  what  the  law  is.  Yet  the  dictum  of  the  court  neces- 
sarily leads  us  to  the  conclusion  that  a  law  becomes  operative 
the  instant  it  is  published  in  a  paper  printed  at  the  capitol,  or 
in  the  bound  volumes.  This  one  view  must  establish  that  the 
court  has  mistaken  the  true  rule.  It  is  easy  to  say  in  most  ca- 
ses what  is  and  what  is  not  a  good  publication ;  yet  eztr^aely 
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difficult  to  indicate  the  line  which  shall  always  correctly  dis- 
tinguish the  good  from  die  insufficient  publication.  The  line 
in  each  case  must  depend  upon  the  scope  of  the  particular 
law,  and  the  location  of  those  to  be  affected  by  it  The  true 
rule  will  be  found  to  be^  that  where  the  people  interested  in 
the  law,  were  actually  apprised  of  its  contents,  or  could  by 
the  exercise  of  ordinary  diligence,  learn  its  provisions  in  time 
to  render  it  possible  for  them  to  obey  it,  then  the  law  is  ope- 
rative, otherwise  not  A  literal  compliance  with  the  statutory 
provisions  requiring  publication  in  a  paper  printed  at  the  cap- 
itoU  would  not  necessarily  be  such  a  publication.  But  ordi- 
narily, publication  in  a  paper  printed  at  Madison,  would  be 
good,  beciuse  such  publication  would  render  it  probable  that 
tbe  people  interested  in  the  law  would  be  apprised  of  that 
publication,  either  by  seeing  the  paper  itself  or  by  seeing  the 
law  republished  in  the  local  papers  circulating  among  the  class 
or  people  interested  in  its  provisions. 

It  is  clear,  I  think,  from  the  statutory  provisions  abready 
cited,  that  the  publication  of  the  laws  in  a  newspaper  printed 
at  the  capitol,  and  their  publication  in  the  bound  volumes, 
were  not  intended  to  be  the  only  means  of  publication,  nor 
to  exclude  any  other  proper  mode  of  publication.  These 
provisions  of  law  were  only  directory  to  certain  officers  of  the 
state,  prescribing  what  they  should  do  as  state  officers  towards 
the  dissemination  of  the  laws  among  the  people — not  manda- 
tary^ that  the  publication  prescribed  by  those  laws  should  be 
the  only  publication.  Oth^Twise,  if  from  accident  or  design 
these!  state  officers  should  wholly  fail  to  perform  this  duty, 
the  will  of  the  people  expressed  in  the  constitutional  form 
through  the  legislature,  would  necessarily  be  defeated,  and 
wholesome  laws,  necessary  to  the  well-being  of  the  people,  be 
inoperative,  even  though  these  laws  had  been  published  in 
every  paper  in  the  state,  except  only  the  one  printed  at  Madi- 
son, in  which  the  state  printer  had  directed  laws  to  be  pub- 
lished, and  by  such  publication  had  actually  been  brought  home 
to  every  fireside  in  the  state.  The  assumption  that  the  laws 
tnust  be  published  in  the  manner  prescribed  in  the  statutes 
cited,  is  to  leave  it  exchisively  with  the  state  printer  to  deter- 
mine what  acts  of  the  legislature  shall  become  law.  His 
bankruptcy,  his  violation  of  his  contract,  or  his  sickness  or 
death,  might,  either  of  them,  if  this  rule  is  to  be  adopted,  de- 
feat the  operation  of  laws  of  which  perhaps  every  citizen  of 
tbe  state  might,  by  some  other  publication,  have  become  ap- 
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prised,  when  generally  the  publication  directed  by  these  acts^ 
would  have  utterly  failed  to  attain  this  end. 

An  examination  of  sec.  21,  of  Art  VII,  of  the  constitution, 
will  confirm  the  correctness  of  these  views :  ^  The  legislature 
shall  provide  by  law  for  the  speedy  publication  of  all  statute 
laws,  and  of  such  judicial  decisions  made  within  the  state  as 
may  be  deemed  expedient.  And  no  general  law  shall  be  in 
force  until  published."  The  language  is  not  that  no  general 
law  shall  be  in  force  until  published  in  the  manner  prescribed 
by  law.  Saying  that  general  laws  shall  not  be  in  force  until 
published,  is  equivalent  to  saying  that  such  laws  shall  be  in 
force  when  published,  whether  the  publication  is  made  in  the 
precise  manner  prescribed  by  the  legislature  or  not.  The  sec- 
tion contains  two  entirely  distinct  provisions,  the  one  manda- 
tery  only  to  the  legislature,  the  other  limiting  its  powers. 
Manifestly,  if  the  framers  of  the  constitution  had  intended 
that  laws  should  not  be  operative  until  published  in  the  man- 
ner the  legislature  should  provide,  they  would  have  so  said, 
and  would  not  have  left  this  provision,  when  interpreted  by 
any  proper  rule  of  grammatical  construction,  to  declare  that 
all  general  laws  should  be  in  force  when  published,  without 
any  reference  to  the  mode  of  publication. 

I  am  utterly  unable  to  see  the  force  of  the  expression  of  the 
court,  "  We  think  the  publication  mentioned  in  the  last  clause 
of  sec.  21,  Art  VII,  of  the  constitution,  is  the  one  required  to 
be  provided  for  in  the  first,  that  is  to  say,  that  it  must  be  in 
pursuance  of  some  law."  The  legislature  shall  provide  for 
the  publication  oi*^all  statute  laws,"  whether  local  or  general, 
private  or  public  "And  no  general  law  shall  be  in  force  un- 
til published."  According  to  the  logic  of  the  expression,  gen- 
eral laws  may  go  in  force  by  such  publication  as  the  legisla- 
ture may  provide  for  private  and  local  laws  which  require  no 
publication  in  order  to  their  validity. 

Can  it  be  that  the  framers  of  the  constitution  were  guilty 
of  such  folly  ?  And  by  what  process  of  logical  deduction  do 
we  arrive  at  such  a  conclusion  ?  The  words,  "  in  the  man- 
ner prescribed  by  law/'  do  not  follow  the  provision  concern- 
ing the  publication  of  general  laws.  Why  should  this  court 
interpolate  them  upon  this  constitution  provision. 

Ji.  D.  Smithy  on  the  same  side,  examined  the  constitutional 
power  to  authorize  the  subscription  for  the  railroad  stock  by 
the  city  of  Janesville ;  also  that  the  city  was  liable  to  pay  these 
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coupons  to  these  plaintiffs.  On  that  point  he  cited  the  follow- 
ing authorities  in  addition  to  those  given  in  the  brief  of  Mr. 
Ely :  Mechanics'  Bank  vs.  N.  Y.  fy  N.  H.  S.  R  Ck).,  II  Paige, 
634 ;  S.  C,  9  Kern.,  599 ;  DelqfieU  vs.  State  of  lUinois,  3  Hill, 
159 ;  Oargier  vs.  Mievilk,  3  B.  &  Oresa,  45  ;  Lane  vs.  Smythj 
7  Bing.,  284;  Craig  vs.  City  qf  Ftcksburg,  9  Am.  R.  R. 
Times,  Na  11,  March  12, 1857;  Chapin  vs.  Vermt.  4*  Mass. 
R  R  Co.y  20  Law  Reporter,  650;  20  How.,  371 ;  18  N.  Y, 
Rep.,  39. 


By  the  Courts  Paine,  J.  This  case  involves  the  validity  of 
bonds  issued  by  the  city  of  Janesville  in  aid  of  a  railroad. 
The  question  is  justly  deemed  an  important  one,  and  has 
given  rise  to  much  discussion,  both  in  court  and  out  It  is 
supposed  to  involve  not  only  private  safety,  but  the  public 
honor ;  and  appeals  have  been  made  on  the  one  hand  to  pro- 
tect tax  payers  from  impending  ruin,  and  on  the  other  to 
preserve  the  honor  and  good  name  of  the  state  from  the 
blight  of  repudiation.  Appeals  of  this  character  can  have  no 
weight  with  a  judicial  tribunal  Not  that  courts  cannot  look 
beyond  the  letter  of  a  law  in  interpreting  it.  Undoubtedly 
they  must  construe  it,  as  all  written  instruments  are  con- 
strued, by  the  light  of  surrounding'circumstances.  The  ex- 
isting condition  of  things,  the  evils  to  be  remedied,  the  objects 
to  be  attained,  may  all  be  looked  at,  and  frequently  require  to 
be  looked  at,  with  the  closest  scrutiny,  and  the  clearest  judg- 
ment, in  order  to  determine  what  the  law  is.  But  beyond 
that,  courts  cannot  go.  They  cannot  turn  aside  from  the  con- 
clusion to  which  such  an  examination  leads  them,  either  to 
avoid  one  evil  consequence  or  another.  It  is  the  province  of 
the  judicial  mind,  like  the  compass,  to  declare  the  true  di- 
rection of  the  law,  without  regard  to  whatever  obstacles  may 
lie  in  the  way.  It  is  for  the  legislative  power,  like  the  pilot, 
to  make  such  changes  as  may  be  made  to  avoid  these  ob- 
stacles. 
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This  action  is  brought  upon  the  coupons  The  bonds  to 
which  they  were  attached,  as  appears  from  the  complaint^ 
were  issued  in  pursuance  of  an  authority  contained  in  the 
charter  of  the  city  of  Janesville,  by  which  the  common  coun- 
cil were  empowered  to  submit  the  question  to  the  voters ;  and 
if  the  vote  was  in  favor  of  it,  to  issue  the  bonds  in  payment 
of  its  stock  subscription  to  the  railroad  company. 

The  first  objection  taken  relates  to  the  regularity  of  the 
election.  It  is  claimed  that  the  complaint  must  show  that 
every  step  was  taken  as  required  by  law,  preliminary  to  the 
issuing  of  the  bonda  And  it  is  then  said  that  iltie  notice  of 
the  election  was  not  properly  published,  because  it  appears 
from  the  complaint  that  the  ordinance  which  alone  author- 
ized the  clerk  to  publish  it,  was  first  published  in  the  same 
paper  with  the  notice,  and  not  being  in  force  till  it  was  pub- 
lished, could  not  have  conferred  any  authority  on  the  clerk  to  * 
publish  the  notice.  Conceding  that  it  appears  from  the  com- 
plaint, that  both  were  published  together,  which  I  think  does 
not  necessarily  appear,  the  objection  is  of  too  metaphysical 
a  character  to  be  established  as  a  rule  to  govern  the  ordinary 
transactions  of  business.  The  ordinance  authorized  the  clerk 
to  publish  the  notice,  and  though  it  was  not  in  force  itself, 
until  published,  and  though  it  was  published  at  the  same 
time  with  the  notice,  I  have  no  doubt  that  its  publication 
then  rendered  that  of  the  notice  legal  and  authorized.  The 
authority  to  publish  the  notice  existed  simultaneously  with 
its  publication,  and  authorized  it  And  it  would  be  proceed- 
ing upon  too  refined  and  technical  principles,  to  hold  such  a 
publication  unauthorized,  because  the  ordinance  was  not  yet 
operative  when  the  clerk  carried  the  papers  to  the  printer. 

But  the  true  answer  to  this  objection,  and  to  all  the  others 
involving  the  regularity  of  the  proceedings  on  the  election,  is 
that  the  city,  after  having  issued  the  bonds,  and  after  they 
have  passed  into  the  hands  of  bona  fide  purchasers  for  value^ 
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cannot  defeat  an  action  upon  them  by  shoviring  such  irr^[u- 
larities.  This  was  expressly  decided  in  the  recent  case  of 
The  Cammisnoners  cfKnox  County ^  IfuUanaj  vs.  JlipinwaU 
ei  aL,  21  How.^  U.  S.,  539.  It  was  there  held  that  statutes 
authorizing  the  issuing  of  such  bonds  are  public  statutes,  and 
that  purchasers  are  bound  to  know  them,  so  fSur  as  to  see  that 
the  authority  existed ;  but  that  when  they  had  found  the  au- 
thority, its  exorcise  made  dependent  on  an  election  held  in 
pursuance  of  notice>  they  were  not  bound  to  inquire  into  the 
regularity  of  all  the  proceedings  in  the  election.  But  the 
bonds  being  issued  and  purporting  to  be  issued  in  pursuance 
of  the  law,  they  were  entitled  to  presume  that  the  preliminary 
steps  had  been  taken.  It  was  also  held  that  the  law  itself 
made  the  board,  who  were  to  issue  the  bonds,  judges  of  the 
fact  whether  the  election  had  been  properly  held,  and  what 
was  its  result;  and  that  their  judgment  upon  these  fstcts, 
though  it  might  be  reviewed  in  a  direct  proceeding  before  the 
execution  of  the  power,  yet  it  could  not  be  reviewed  after  its 
execution,  and  the  bonds  had  passed  into  the  hands  of  bona 
fidt  holders,  and  certainly  not  in  a  collateral  proceeding. 

The  case  of  the  Royal  British  Bank  vs.  Turquand,  88  R 
C.  L.,  325,  referred  to  in  this  opinion,  also  fully  establishes 
that  the  purchaser  in  such  case,  finding  lawful  authority  to 
issue  the  bonds  after  certain  preliminary  steps,  and  finding 
the  bonds  issued,  ought  not  to  be  held  bound  to  inquire  into 
the  existence  and  regularity  of  those  steps.  I  think  this  doc- 
trine just  and  reasonable ;  and  that  this  rule  constitutes  a 
proper  limitation  to  the  general  rule  that  parties  dealing  with 
the  officers  of  such  corporations  are  bound  to  know  that 
they  have  authority  to  act  This  latter  rule  is  undoubtedly 
necessary,  for  the  proper,  protection  of  those  whom  such 
officers  represent;  but  it  should  not  be  carried  so  far  as  to 
destroy  the  safety  and  rights  of  those  who,  with  good  faith 
and  due  diligence,  deal  with  such  corporations,  and  I  think 
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this  would  be  the  result^  if  these  bonds  are  invalidated  for 
such  reason.  How  could  a  purchaser  inform  himself  with 
any  certainty,  whether  every  step  in  an  election  of  this  kind 
had  been  regular  ?  It  extends  through  the  several  wards  of 
a  city.  The  records  of  what  is  done  are  frequently  imper- 
fectly made,  and  those  that  are  made,  are  imperfectly  pre- 
served; and  sometimes  no  record  at  all  is  required.  And 
where  is  he  to  stop  ?  The  records,  even  though  entirely  reg- 
ular, and  showing  everything  done  as  required,  are  not  con- 
clusive. It  is  the  majority  of  the  legal  votes  that  determines 
the  question ;  and  this  court  has  held,  that  in  order  to  arrive 
at  this,  the  parties  may  go  behind  the  certificates,  even  when 
the  right  to  the  executive  chair  is  in  issue.  Should  the  city 
then  be  allowed  to  defeat  this  action  by  showing  that  enough 
illegal  votes  were  cast  at  the  election  to  overbalance  the  ma- 
jority ?  I  think  the  same  principle  that  would  sustain  these 
objections,  of  inegularity  in  the  notices,  &c.,  would  go  to  that 
extent  And  such  a  rule  would  destroy  all  safety  in  dealing 
with  corporations.  It  seems  to  be  contrary  both  to  law  and 
justice,  that  they  should  be  allowed  to  hunt  up  hidden  irregu- 
larities in  their  own  preliminary  proceedings,  to  defeat  obliga- 
tions which  they  were  authorized  to  issue,  and  for  which 
others  have  parted  with  their  propeity.  The  particular  char- 
acter of  this  transaction,  and  the  question  whether  the  stock 
subscribed  for  is  now  valuable  or  worthless,  or  whether  the 
policy  of  subscribing  was  wise  or  foolish,  can  have  no  legiti- 
mate influence  in  determining  the  rule  of  law  that  should  be 
established  upon  this  point  The  same  rule  that  should  be 
applied  if  the  bonds  had  been  issued  to  build  its  public  build- 
ings, and  had  been  sold  at  a  jpremium,  and  the  money  used 
for  the  purpose,  I  would  apply  here.  And  I  think  in  either 
case  the  city  cannot  defeat  its  obligation  by  showing  irregu- 
larities in  the  election. 
The  effect  of  showing  such  irregularities  in  a  direct  pro- 
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ceeding  by  any  person  interested,  to  prevent  the  issuing  of  the 
bonds,  is  another  question  not  presented  here. 

But  it  is  objected  that  the  R.  R  company  had  no  power  or 
authority  to  receive  this  stock  subscription  by  the  city.  The 
substance  of  this  objection  is,  that  this  subscription  by  the 
city  is  not  the  kind  authorized  in  the  charter  of  the  company, 
that  the  charter  was  still  in  force,  unchanged^  and  that  the 
charter  of  Janesville  only  authorized  the  city  to  subscribe, 
but  contains  no  authority  for  the  company  to  receive  the  sub- 
scription. This  reasoning  seems  to  me  also  of  too  refined  and 
technical  a  character  for  practical  purposes.  I  concede  that 
the  provisions  of  the  company  charter  do  not  authorize  it  to 
receive  subscriptions  of  this  kind.  But  the  power  is  clearly 
given  by  the  charter  of  Janesville.  It  is  a  well  settled  princi- 
ple^ that  a  grant  of  power  carries  with  it,  as  incidental,  every 
thing  necessary  to  its  execution.  Can  it  make  any  difference 
whether  the  thing  necessary,  implies  an  additional  capacity 
in  the  one  executing  the  grant,  or  in  the  one  with  whom,  or 
the  subject  upon  which  it  is  to  be  executed  ?  I  think  not  It 
is  a  question  simply  at  to  the  intent  of  the  legislature.  They 
grant  the  city  power  to  subscribe  for  the  stock  of  the  company, 
and  give  its  bonds  in  payment.  Did  they  intend  that  the 
company  should  have  power  to  receive  the  subscription  and 
issue  the  stock  for  the  bonds  ?  No  one  would  seriously  assert 
the  contrary.  Have  they  then  employed  the  necessary  lan- 
guage to  show  this  intent  ?  I  think  so,  clearly,  in  granting  the 
power  to  the  city  to  give  the  bonds  for  the  stock.  This  car- 
ries with  it,  by  irresistible  implication,  the  power  to  the  com- 
pany to  give  the  stock  for  the  bonds,  and  it  would  have  been 
an  idle  repetition  to  have  said  it  should  have  the  power. 

Suppose  a  law  authorizing  the  issue  of  bonds  by  the  state 
and  providing  that  the  Governor  might  n^otiate  them  by  in- 
dorsement ;  would  it  be  necessary  to  say  that  they  should  be 
n^otiable  ?    Suppose  a  license  required  for  marriage.    If  a 
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license  says  A  may  intermarry  with  B,  is  it  also  necessary  to 
say  that  B  may  intermarry  with  A  ?  When  these  shall  be 
held  necessary,  then  I  shall  think  that,  under  a  law  author- 
izing a  city  to  subscribe  for  the  stock  of  a  railroad  company 
and  deliver  its  bonds  in  payment,  the  company  has  no  au- 
thority to  receive  the  subscription  or  the  bonds,  but  not  till 
then. 

But  the  principle  objection  is,  that  the  state  itself  cannot, 
under  the  constitution,  authorize  a  city,  town  or  county,  to 
loan  its  credit  in  aid  of  a  railroad.  In  support  of  this  posi- 
tion, sections  3  and  10,  Art  VIII,  are  relied  on.  The  first  is, 
^  The  credit  of  the  state  shall  never  be  given  or  loaned  in  aid 
of  any  individual,  association  or  corporation."  And  the  las^ 
"  The  state  shall  never  contract  any  debt  for  works  of  inter- 
nal improvement,  nor  be  a  party  in  canying  on  such  works," 

It  is  said  that  cities,  counties  and  town,  are  parts  of  the 
state,  constituting  its  political  divisions,  and  that  as  such,  they 
come  within  the  spirit  and  intent  of  these  prohibitions ;  that 
for  the  state  to  authorize  them  to  loan  their  credit  in  carrying 
on  internal  improvements,  is  to  do  indirectly  what  it  cannot 
do  directly ;  and  that  to  sustain  such  a  law,  is  to  say  that  the 
state  may  grant  to  a  part  of  itself,  the  power  to  do  what  the 
whole  cannot,  and  that  pow^  may  be  derived  from  a  source 
where  it  does  not  exist 

It  is  manifest  that  the  whde  question  if,  whether  for  a  city, 
town  or  county,  to  loan  its  credit,  is  a  loan  of  the  credit 
of  the  state  ?  Whether,  if  either  became  a  party  in  carrying 
on  works  of  internal  improvement,  that  makes  the  state  a 
party  to  such  work  ?  Clevly^  they  are  not  within  the  letter 
of  the  constitution.  A  city  is  not  the  state,  neither  is  a  town 
or  county.  The  question  then  is,  whether  they  are  with- 
in the  spirit  of  the  provision?  And  it  seems  to  me,  be- 
yond doubt,  that  they  are  not    On  the  contrary,  these  two 
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sectioDs,  like  nearly  all  in  Art  YIII,  relate  exclusiTely  to  the 
state,  as  a  whole,  and  were  not  designed  to  regulate  or  limit 
the  powers  of  counties,  cities,  or  towns.  This  seems  obTious 
on  the  slightest  inspection  of  its  provisions.  Perhaps  the  first 
section,  declaring  that  ^the  rule  of  taxation  shall  be  uniform,'' 
might  be  held  applicable  to  the  taxing  power  delegated  to 
these  corporations.  But  I  think  there  is  no  other  section  in 
the  article  that  can  have  any  application  to  them.  Section  2 
provides  that  ^  no  money  shall  be  paid  out  of  the  treasury, 
except  in  pursuance  of  an  appropriation  by  law.''  But  will 
it  be  said  that  this  regulates  the  payment  of  money  from  the 
town,  city  or  county  treasury  ?  No  one  would  pretend  it 
Section  4  says,  ^  the  state  shall  never  contract  any  public  debt, 
except  in  the  manner  herein  provided"  The  manner  therein 
provided  is,  that  every  debt  shall  be  authorized  by  law,  for 
some  purpose  distinctly  specified,  and  shall  be  passed  by  a 
vote  of  the  majority  of  the  members  elected,  by  ayes  and 
noes.  But  cannot  a  coonty  or  a  town  contract  a  debt  without 
going  through  this  formality  ?  No  one  will  i»retend  the  con« 
trary.  Yet  is  there  not  just  as  much  ground  to  say  that  ^  the 
state,"  as  used  in  sec  4,  includes  these  lesser  corporations^  as 
to  say  it  in  regard  to  the  other  sections  ? 

Sec.  9  provides  that  ^  no  scrip,  certificate  or  other  evidence 
of  state  debt  whatsoever,  shall  be  issued,  except  for  sueh  debts 
as  are  authorized  by  the  sixth  and  seventh  sections  of  this 
article."  Are  county,  town  or  city  orders,  evidences  of  a 
^  state  debt,"  and  the  issuing  them  a  violation  of  this  section  ? 
It  can  hardly  be  necessary  to  give  a  serious  answer  to  such  a 
question.  Yet  I  cannot  see  why  the  affirmative  might  not  as 
well  be  asserted,  as  to  sustain  the  construction  attempted  to 
be  placed  on  sections  3  and  la  Other  provisions  of  the  in- 
strument also  show  such  a  construction  utterly  untenable^ 
Thus,  while  sec  3  of  this  article  prohibits  the  state  from  loan- 
its  credit  at  all,  yet  section  3,  of  Art  IX,  expressly  recog- 
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nizes  the  power  of  municipal  corporations  to  loan  their  credit, 
and  requires  the  legislature  to  properly  restrict  it 

The  object  of  the  prohibition  in  sec.  10,  against  the  state 
contracting  any  debt  for  works  of  internal  improvement,  or 
being  a  party  to  carrjring  them  on,  does  not  require  cities, 
counties  and  towns,  to  be  included  in  the  prohibition.  The 
simple  reason  is,  the  object  was  only  to  prevent  the  state  as  a 
state,  from  becoming  a  party  to  such  works,  and  not  to  pro- 
hibit the  works  from  being  carried  on.  It  was  simply  a  ques- 
tion how  they  should  be  carried  on.  The  history  of  other 
states  had  shown,  that  for  the  state  itself  to  engage  in  these 
works,  involved  it  in  difficulty  and  embarrassment,  and  that 
the  works  could  be  better  prosecuted  by  private  enterprise,  as- 
sisted by  such  cities,  counties  and  towns,  as  were  in  the  vicin- 
ity of  the  improvement,  and  interested  in  its  completion. 
Hence  the  constitution  prohibits  the  state  to  become  a  party 
to  such  works,  or  to  loan  its  credit,  but  contains  no  prohibition 
of  a  similar  character  with  respect  to  these  local  corporations ; 
and  on  the  contrary,  expressly  recognizes  their  power  to  loan 
their  credit,  which  must  have  contemplated  their  becoming 
parties  in  carrying  on  internal  improvements,  for  it  was  for 
this  purpose  that  this  power  in  such  corporations  had  been 
commonly  exercised. 

If  this,  then,  is  so;  if  the  credit  of  a  city  is  not  the  credit  of 
a  state,  nor  its  debt  a  state  debt,  such  acts  are  not  liable  to 
the  objection  of  doing  indirectly,  what  cannot  be  done  di- 
rectly. The  thing  that  cannot  be  done  directly,  is  to  con- 
tract a  state  debt  for  works  of  internal  improvement  If  the 
legislature  should  attempt  to  authorize  a  city  to  contract  a 
state  debt  for  such  works,  that  would  be  attempting  to  do  in- 
directly what  it  could  not  do  directly,  as  well  as  being  a  very 
great  absurdity.  But  when  it  only  allows  it  to  contract  a 
debt  against  itself,  that  is  liable  to  neither  objection.  Nor  is 
it  liable  to  the  logical  objection  of  deriving  power  from  a 
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source  where  it  does  not  exist  The  state  may  have  power 
to  grant  a  power,  and  at  the  same  time  not  have  power  to 
execute  it  This  is  clearly  shown  by  reference  to  this  very 
prohibition  against  its  being  a  party  in  carrying  on  internal 
improvements.  No  one  doubts  that  it  may  authorize  a  rail* 
road  company  to  build  a  railroad.  But  it  could  not  build 
one  itself.  And  is  that  deriving  power  from  a  source  where 
it  does  not  exist?  Clearly  not  Because  the  state  has  the 
power  to  grant  the  authority,  and  is  prohibited  only  from  be* 
ing  itself  a  party  in  its  execution.  The  difficulty  with  this 
objection  is,  that  it  confounds  the  power  of  granting  a  right, 
with  the  power  of  being  a  party  to  its  exercise ;  whereas 
the  two  are  essentially  distinct  This  is  illustrated  by  refer- 
ence lo  the  king's  prerogative  of  granting  offices.  See  Ba- 
con's Abridgment,  Title  **  Prerogative,  E,"  where  it  is  said : 
^The  king  cannot  execute  any  office  relating  to  the  admin- 
istration of  justice,  although  all  such  officers  derive  their  au- 
thority from  the  crown,  and  although  he  hath  such  offices 
in  him  to  grant  to  others.'^ 

But  it  is  said  that  the  object  of  these  provisions  was  to 
protect  the  citizens  from  taxation  for  purpose  of  internal  im- 
provement If  that  could  be  assumed,  I  see  not  how  the  law 
can  be  sustained,  for  its  result  might  certainly  defeat  that 
object  But  I  see  nothing  in  the  instrument,  I  know  of 
nothing  in  the  history  of  its  adoption  that  I  think  could 
justify  me  in  assuming  such  to  have  been  its  intention.  Other 
states  had  been  parties  to  such  works,  and  the  people  had 
been  subjected  to  the  taxing  power  to  carry  them  on.  In 
other  states,  towns,  cities,  and  counties  had  aided  in  such 
works,  and  their  inhabitants  had  been  subjected  to  the  tax- 
ing power  in  consequence  of  it  These  facts  were  well 
known  and  understood  by  the  framers  of  our  constitution, 
many  of  whom,  if  not  all,  had  come  from  older  states,  where 
these  things  had  existed.    Now  if  they  had  intended  to  pro- 
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tect  the  pi)opIe  from  the  taxing  power  for  internal  improve- 
ments, why  not  say  so  ?  Why  not  say  that  no  citizen  should 
ever  be  taxed  for  such  purpose  ?  Why  not  say  not  only  that 
the  state  should  not  be  a  party  in  carrying  on  such  works,  but 
that  counties,  cities,  and  towns,  should  not  be  ?  They  knew 
that  if  the  latter  could  be,  the  citizens  might  be  taxed,  and 
if  the  object  was  to  prohibit  such  taxation,  I  cannot  account 
for  the  entire  failure,  to  use  any  language  expressing  it  This 
objection  would  also  assume  that  the  state  might  be  a  party 
to  these  works,  if  it  could  do  so  without  a  resort  to  the  tax- 
ing power,  which  would  be  clearly  untenable.  I  think  there- 
fore, when  the  constitution  says  the  state  shall  not  be  a  party 
in  carrying  on  these  works,  it  means  simply  that ;  and  not 
that  no  citizen  can  ever  be  taxed  to  carry  them  on,  which  is 
a  very  different  matter.  The  fact,  also,  before  refened  to,  that 
the  constitution  expressly  recognizes  the  power  of  municipal 
corporations  to  loan  their  credit,  and  the  fact  that  these  loans 
had  commonly  been  made  in  aid  of  such  works,  and  that 
if  made,  the  citizens  may,  in  consequence  thereof  be  taxed, 
seem  to  me  to  show,  conclusively,  that  it  was  not  the  object 
of  the  instrument  to  prevent  the  possibility  of  taxation  for 
such  purposes. 

But  I  think  this  whole  objection  is  disposed  of  by  the  de- 
cision of  this  court  in  the  case  of  The  Slate  ex  reL  Dean  m. 
The  City  qf  Madison^  7  Wis.  Rep.,  68a  It  involved  the  va- 
lidity of  bonds  issued  by  that  city  for  public  purposes.  And 
it  was  claimed  to  be  a  violation  of  sec  6,  Art  VIII.,  of  the 
constitution,  which  prohibits  the  state  from  contracting  debts 
to  exceed  one  hundred  thousand  dollar&  It  was  held  that 
this  provision  related  to  the  debts  of  the  state  as  such,  not 
to  those  of  its  towns,  cities,  &c  If  it  be  said  that  to  allow 
these  corporations  to  engage  in  such  works,  and  to  tax  their 
citizens  therefor,  may  result  in  as  great  abuses  and  evils  as 
for  the  state  to  do  it    This  may  be  conceded,  but  it  does  not 
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change  the  argument  The  answer  is,  that  even  though  it 
be  so,  the  language  of  the  constitution  does  not  include  these 
evils  in  its  prohibition.  As  to  them,  it  refers  it  to  the  l^is- 
lature  to  adopt  such  restrictions  as  may  be  necessary  to  pre- 
vent theuL  In  such  restrictions,  therefore,  and  in  the  wis- 
dom and  int^rity  of  the  people  who  act  for  themselves  in 
administering  the  afiairs  of  these  corporations,  is  to  be  found 
the  only  remedy  for  such  abuses.  The  constitution  has  not 
deprived  them  of  the  power. 

But  it  is  further  said,  that  the  building  of  a  railroad  is  not 
a  municipal  purpose ;  and  that,  therefore,  this  act  is  invalid 
within  sec  1  Art  XL,  which  is  as  follows:  ^Corporations 
wUhout  banking  powers  or  privileges,  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act,  except 
for  fnunicipal purpoiesy  and  in  cases  where,  in  the  judgment 
of  the  legislature,  the  objects  of  the  corporations  cannot  be  at- 
tained under  general  law&''  This  language  is  construed  as 
a.  prohibition  against  investing  a  municipal  corporation  with 
authority  for  any  purpose,  except  a  municipal  purpose.  I  do 
not  so  understand  its  object  or  effect  It  seems  obvious,  on 
the  face  of  the  provision,  that  it  is  aimed  at  the  evils  of  spe- 
cial legislation.  The  prohibition  is  against  creating  corpora- 
tions by  special  act  From  this  prohibition  certain  kinds  of 
corporations  are  excepted,  among  which  are  those  for  muni- 
cipal purposes.  The  exception  relates  to  the  kind  of  corpora- 
tions that  may  be  created  by  special  act,  not  to  the  purposes 
for  which  it  is  possible  to  invest  a  municipal  corporation 
with  authority.  The  question  whether  it  is  competent  to 
give  such  a  corporation,  already  in  existence,  authority  for  a 
purpose  not  strictly  municipal,  is  not  within  the  language  of 
the  clause,  and  obviously  not  within  its  scope  or  object  It 
is  doubtful,  also,  whether  this  clause  can,  at  best,  be  regarded 
as  anything  more  than  directory  to  the  legislature,as  it  leaves 
the  whole  matter,  after  all,  to  its  judgment 
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Neither  am  I  certain  that  I  should  not  hold  the  aiding  of 
a  railroad  to  be  a  municipal  purpose,  if  I  deemed  that  ques- 
tion necessary  to  be  determined  I  am  aware  there  is  a  con- 
flict of  authorities  on  the  point  But  I  think  there  is  great 
force  in  the  reasoning  of  those  who  hold  that  the  general 
welfare,  and  commercial  prosperity  of  cities,  are  so  materi- 
ally advanced  by  connecting  themselves  with  one  of  these 
great  arteries  of  trade  and  travel^  as  to  make  their  construc- 
tion a  legitimate  object  of  municipal  enterprise.  The  fact 
whether  the  improvement  extends  beyond  the  limits  of  the 
corporation  is  sometimes  made  the  test.  But  this  is  not  en- 
tirely satisfactory  to  my  mind  I  can  see  no  difference  in 
principle,  whether  Milwaukee  issue  its  bonds  to  build  a 
harbor  entirely  within  its  own  limits,  but  designed  to  open 
its  marts  to  the  commerce  of  the  lakes,  or  whether  Janes- 
ville,  or  any  inland  city,  issue  its  bonds  to  build  a  rail- 
road, extending  beyond  its  limits,  but  designed  to  connect 
itself  with  that  same  commerce.  The  object  is  the  same, 
the  result  on  the  prosperity  of  the  city  the  same  in  both 
cases.  But  I  shall  not  pursue  this  question,  as  I  deem  it 
unnecessary  to  a  decision.  I  have  thus  referred  to  the  ob- 
jections to  the  validity  of  these  bonds,  with  one  exception ; 
and  were  these  the  only  objections,  I  should  be  prepared 
without  any  doubt  on  the  subject,  to  affirm  the  judgment 

But  there  is  one  other,  which  though  not  urged  by  the 
counsel  for  the  city,  was  yet  discussed  at  length  by  the 
counsel  for  the  plaintiff,  and  which,  it  seems  to  me,  is  nec- 
essarily involved  in  the  case.  That  is,  whether  the  charter 
of  the  city  of  Janesville,  which  authorized  the  issuing  of 
these  bonds,  is  a  general  law  within  the  provision  of  the  con- 
stitution, that  such  laws  shall  not  be  in  force  until  published 
and  if  so,  whether  it  was  in  force  when  they  were  issued 

In  the  Iowa  county  seat  case,  decided  at  thi3  term,  9  Wia 
Rep.,  279,  we  held  that  a  law  providing  for  submitting  to  the 
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people  of  that  county  the  question  of  a  removal  of  the  county 
seaty  was  a  general  law,  wiihin  this  provision  of  the  constitu- 
tion.   And  the  decision  was  placed  partly  upon  the  general 
public  interest  in  the  question  involved,  and  partly  on  the 
fact  that  the  act  incorporated  into  itself  the  provisions  of  the 
general  election  laws,  whereby  any  inhabitant  of  the  state 
going  into  that  county  and  illegally  voting  at  the  election 
would  have  been  liable  to  punishment    In  that  opinion  ref- 
erence was  made  to  several  decisions  in  regard  to  public  stat- 
utes.   And  it  was  said  that  we  had  no  doubt  the  words, 
^  general  law/'  as  used  in  this  clause  of  our  constitution, 
were  intended  to  include  the  same  kind  of  laws  as  the  words 
^  public  acts,''  used  in  the  laws  and  decisions  referred  to. 
The  counsel  for  the  respondent  did  not  deny  that  the  charter 
of  Janes  ville  was  a  public  act,  and  this  could  not  well  be 
denied.    In  addition  to  the  important  bearing  that  such  a 
charter  has  upon  the  interests  of  all  inhabitants  of  the  city,  it 
also  oi^anizes  a  new  political  division  of  the  state ;  it  dele- 
gates a  portion  of  the  legislative  power,  and  authorizes  the 
oommon  council  to  enact  ordinances,  having  the  force  of 
laws^  by  which  all  the  people  of  the  state  coming  within  their 
jurisdiction  are  to  be  governed,  and  are  subjected  to  arrest, 
trial,  and  punishment    It  provides  for  the  collection  of  a 
portion  of  the  state  revenue,  and  Incorporates  into  itself  the 
general  election  laws,  laws  relating  to  the  injury  of  bridges,    ^ 
&c,  which  apply  as  well  to  all  the  people  of  the  state  who 
should  go  there  and  violate  them,  as  to  those  raiding  in  the 
city ;  and  the  clear  proceeds  of  the  fines  and  penalties,  col- 
lected under  the  ordinances  of  the  city,  or  for  violations  of 
these  general  laws  re-enacted  in  the  charter  itself,  would  go 
into  the  school  fund,  under  the  constitution,  for  the  benefit  of 
the  whole  state.    It  is  indisputably  a  public  act  within  all  the 
authorities  upon  the  subject    But  the  counsel  for  the  respon- 
dent contends  that  there  is  a  distinction  between  a  public  act 
VoL  X.  12 
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and  a  gweral  act ;  that  all  public  acts  are  not  general ;  and 
that  the  remafk  ia  the  Iowa  connty  case/that  die  woids 
^  general  law ''  were  designed  to  indnde  all  pablic  acts^  wa« 
too  broad.  There  waa  nothing  in  the  discussion  in  that  case 
that  au^eeted  the  distinction  here  claimed,  and  in  such  ex- 
amination  as  I  then  gave  it,  no  reason  .for  it  oocmted  to  me; 
but  if  it  exists^  if  that  remark  was  too  broad,  and  ov^ooked 
this  distinction,  I,  for  one,  abould  not  hesitate  a  moment  so 
to  declare. 

But  since  the  discussion  of  this  case^  I  ha^e  carefiilly  re* 
examined  the  question,  and  my  opinion  remains  unchanged. 
I  find  that  from  the  eadiest  times,  the  words  ^  public''  and 
^^general,"  as  applied  to  statutes,  have  been  used  as  con- 
Tertible  term&  In  Hdland^a  case,  Coke,  pt  IV,  76,  the  ques* 
tion  was  whether  the  act  involved  was  a  public  act,  sueh  as 
the  court  should  take  notice  o£  It  is  called  ^  a  general  law, 
throughout  the  case.  In  the  notes  referring  to  other  caaes  on 
the  same  question,  statutes  are  spoken  of  as  ^  puUie^'  and 
'^  private.''  In  Samuel  vs.  JBvans,  2  T.  R,  560,  the  act  in 
question  is  said  in  the  head  note  to  be  a  ^public  act''  Ift 
the  arguments  of  counsd,  the  deeieiofis  upon  it  are  presented. 
Several  of  the  judges  had  held  it  to  be  ^ageneoi  law;'' 
others^  ^  a  private  law.''  And  throughout  the  case^  the  words 
general  and  ptiblie  ai?e  used  as  synonymous.  Chancdlor 
Eent,  in  his  commentaries^  VoL  1, 506,  classifies  8^  statutes 
as  ^  public  or  private ;"  and  he  says,/<  the  most  cemprehen- 
sive,  if  not  the  most  precise,  definition  in  the  English  books 
is,  tlm  pubUe  ads  relaie  io  the  kingdom  ai  large.'^  This  is 
the  precise  definition  claimed  by  the  counsel  for  a  general 
law,  and  is  inconsistent  with  tbe  distinction  he  asserts ;  for 
he  was  compelled  to  conoed^  that  acta  may  be  public  which 
do  not  act  territorially  thoughout  the  stale,  if  tl^y  are  of  gen- 
eral importance  in  their  effi^ct  upon  the  inleiests  of  the  people. 
And  if  such  acts  may  be  said  to  ^  rebuto  to  the.kingdom  at 
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bu^,"  they  fully  oome  up  to  tba  idea  of  a  general  law ;  aad 
so  Kent  says  on  the  neit  page;  ^public  statutes"  ace  ^a 
part  of  the  general  law  of  the  land/'  &a  Again,  in  Ste- 
phen's commentaries  toL  1^  p.  67,  he  classifies  statutes  as 
^  either  public  or  privates"  and  he  says,  ^  a  public  act  is  a 
tmipertal  rulcj  that  regareU  the  whoU  conmnunit^J^  Both  of 
these  commentators  evidently  use  the  word  public  as  synony* 
sious  with  general. 

So  in  D warris  on  Statutes,  6JS9,  it  is  said,  ^  public  acts  relate  ^ 
to  the  kingdom  at  large;"  and  again,  on  630,  ^  a  general  or 
public  act,  then,  regards  the  whole  community ;"  using  the 
words  as  anonymous  ;  and  also^  ^  a  private  act,  if  recognized 
by  a  public  act,  must  afterwards  be  noticed  by  the  courts  as 
a  general  law«^'  In  Sedgwick  on  Statutory  Law,  &a,  p.  SO, 
it  is  said  the  leading  division  of  ^atutes  is  into  ^  public  or 
general,  and  private  ox  speciaL"  And  he  thea  proceeds: 
^  Public  or  general  statutes  are^  in  England,  those  which  re^ 
late  to  the  kingdom  at  laiga  In  this  country  they  are  those 
that  relate  to  or  bind  all  within  the  jiurisdictioa  of  the  law* 
waking  power,  limited  as  that  power  may  be  in  its  territorial 
operation,  or  by  constitutional  restraints."  So  in  Bonviei^ 
Law  Dietioaary  we  find  ^  public"  or  ^^  geneml"  statute  dor 
fined  And  this  use  of  the  woiid  is  in  aoeordance  with  com* 
mon  understanding,  and  ttie-definiticms  of  standard  lexicog*- 
raphera  Webst^  defines  *^  gsneral"  as  meaning,  among  oth^ 
things,  ** public,"  ^  cemmon/'  ^extensive,  though  not  univer- 
sal," &c.  So  one  definition  of  ^public"  is  ^  general"  But  I 
will  not  quote  further.  I  think  I  have  aboiady  shown  that 
the  word  general,  as  applied  to  statutes,  has  an  established 
meaning,  synonymous  with,  the  word  public ;  and  thai  is 
sufficient  for  my  purpose. 

But  it  undoubtedly  has  ether  meaniogi.  It  is  used  as  cour 
tmdistingiuished  from  local,  and  then  it  would  mean  opentiBg 
over  the  whole  territory  of  the  state,  instead  of  in  a  particular 
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locality.  It  is  used,  also,  as  contradistinguished  from  special, 
and  then  it  means  relating  to  all  of  a  class,  instead  of  to  one, 
or  a  part  of  that  class.  It  has  been  used  in  the  former  sense 
in  carrying  out  a  more  accurate  and  detailed  classification  of 
statutes.  This  is  referred  to  in  Dwarris,  p.  629,  where  it  is 
said  that,  ^  for  convenience  of  citation,'^  statutes  have  been 
further  divided  into  ^^  public  general  acts,  and  public  local 
acts,'*  Ac  The  word  ^  general,''  here,  is  evidently  used  as 
the  opposite  to  local,  and^  the  word  public,  used  in  connection 
with  each,  expresses  the  general  character  of  the  law,  as  dis- 
tinguished from  a  private  law. 

Our  own  constitution  furnishes  an  illustration  of  its  use  as 
the  opposite  to  the  word  *^  special,"  in  article  XI,  where  it  is 
said  that  corporations  may  be  formed  under  ^  general,  and 
not  under  special  laws,"  except  municipal  corporations,  which 
maybe  formed  by  special  acts.  It  was  assumed  as  very  clear 
by  other  counsel,  in  the  argument  of  another  case,  that  an  act 
organizing  a  municipal'  corporation  could  not,  in  view  of  this 
provision,  be  a  general  law,  within  the  meaning  of  section  21, 
art  VIL  He  said  it  could  not  be  special  and  general  alsa 
But  i  think  this  by  no  means  follows.  On  the  contrary,  it  is 
demonstrable  that  an  act  may  be  special,  that  is,  relate  to  one 
of  a  class,  and  at  the  same  time  general,  that  is,  of  such  ex- 
tensive and  general  interest  as  to  be  a  public  law.  Suppose 
an  act  organizes  a  judicial  circuit ;  it  is  a  special  act ;  it  relates 
to  a  judicial  circuit,  but  not  to  all  But  it  will  not  be  dis- 
puted that  it  would  be  a  public  act ;  and  if  public,  then  in  the 
sense  hereinbefore  showD,  general 

The  word  general  in  Art  XI,  §§  1  and  4,  is  clearly  used 
only  as  opposite  to  special^  and  without  any  design  of  indica* 
tiDg  the  public  or  private  character  of  the  law.  The  evil  aim- 
ed at  was  special  legislation,  and  the  whole  object  and  scope 
of  the  provision  shows  that  the  word  general,  as  there  used, 
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was  confined  to  its  restricted  meaning  as  the  opposite  of 
special. 

The  question  then  presents  itself,  in  what  sense  was  it  used 
in  sec.  21,  Art  VII,  where  it  is  said,  ^'  no  general  law  shall  be 
in  force  until  published  ?"  It  is  not  used  here  in  connection 
with  the  word  ^  locaP'  or  ^  special  There  is  nothing  in  the 
context  showing  that  it  was  used  as  contradistinguished  firom 
either.  Among  its  various  possible  meanings,  resort  must  be 
had  to  the  object  of  the  provision,  to  determine  in  what  sense 
it  was  used.  And  the  moment  that  is  looked  at,  it  seems  to 
me  to  leave  no  room  for  doubt  that  it  was  used  in  its  usual 
sense  when  applied  alone  to  a  statute,  that  is  as  synonjrmous 
with  public.  The  object  of  the  prohibition  was  the  protection 
of  the  people,  by  preventing  their  rights  and  interests  from 
being  affected  by  laws  which  they  had  no  means  of  knowing. 
But  all  are  bound  by,  and  are  bound  to  take  notice  of  public 
statutes.  It  was  conceded  on  the  argument,  and  could  not 
well  be  denied  that  a  large  class  of  statutes  are  public,  having 
the  most  important  bearing  upon  the  interests  of  lai^e  portions 
of  the  people,  which  are  yet  local  in  their  immediate  opera- 
tion. If  all  these  are  excluded  it  is  manifest  that  the  object 
of  this  clause  of  the  constitution  is  in  a  great  measure  de- 
feated. And  the  people  are  liable  to  act  blindly  with  reference 
to  their  most  important  interests,  and  to  have  their  rights  sac- 
rificed by  the  operation  of  laws  which  they  are  bound  to 
know,  but  have  no  means  of  knowing.  Such  a  result  is  in 
conflict  with  the  first  duty  which  a  state  owes  to  its  people. 
That  the  object  of  this  prohibition  was  to  prevent  it  I  have  no 
doubt  The  language  used  is  not  only  capable  of  a  construc- 
tion which  will  accomplish  the  object,  but  such  is  in  accord- 
ance with  its  usual  meaning,  when  used  alone,  as  it  is  here, 
and  not  in  connection  with  other  words  which  may  give  it  a 
more  restricted  sense.  The  question  then  is,  sihall  it  be  con- 
strued in  its  usual  meaning,  and  according  to  its  obvious  in- 
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tent,  or  shall  the  court  go  beyond  this  provision  and  searoh 
out  a  more  restricted  sense  in  which  the  word  is  sometimes 
used,  and  upon  that  rerbal  pretext,  limit  its  meaning  here,  so 
»  to  defeat  half  the  objeet  of  the  prohibition,  for  the  sake  of 
avoiding  whatever  consequences  may  result  from  its  enforce- 
ment ?  For  one  I  must  adhere  to  the  foimer  course  whatever 
may  be  the  result 

It  was  argued  as  though  the  whole  distinction  between 
public  and  private  acts  was  found«l  on  a  mere  convememre 
in  pleading,  and  as  though  acts  were  public  because  eouits 
take  notice  of  them.  But  the  distinction  rests  upon  a  much 
more  essential  and  important  principle,  and  not  only  courts, 
but  every  body,  are  bound  to  take  notice  of  them,  because  they 
are  public  acts.  The  fact  that  the  legislature  sometimes  de- 
clares that  a  private  act  slmll  be  deemed  a  public  act  and 
taken  notice  of  by  the  courts,  was  supposed  to  have  some 
bearing  on  the  question.  But  I  am  unable  to  see  it  Un- 
doubtedly the  legislature  may,  as  a  mere  matter  of  conve- 
tiience,  provide  that  a  private  act  shall,  in  «ome  respects,  be 
treated  as  a  public  act  But  the  constitution  proceeds  upon 
the  essential  characteristios  of  the  acts  themselves.  And 
clearly,  the  legislature  could  not,  by  merely  changing  the 
name  of  an  act,  take  it  out  of  or  bring  it  within  the  constitu- 
tional provision  contrary  to  its  essential  character.  But  as  no 
such  question  is  presented,  I  can  see  no  bearing  which  the 
common  practice  of  saying  that  a  private  act  shall  be  deemed 
public,  has  upon  the  question  at  issue. 

I  am  compelled,  therefore,  to  hold  that  the  charter  of  the 
city  of  Janesville  was  a  general  law  within  the  meaning  of 
this  prohibition  of  the  constitution,  and  that  it  could  not  be  in 
force  until  published.  But  it  was  also  held  in  the  lotva  county 
seat  case  that  the  publication  which  is  to  give  force  to  a  gen^ 
eral  law,  must  be  one  made  under  some  provision  of  law. 
Not  that  the  precise  manner  or  time  should  be  observed,  but 
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tfiat  it  must  be  done  under  the  law  and  by  aothoritj.  And 
this  position  has  also  been  assailed.  And  it  was  contended 
that  any  publication,  such  as  reasonably  notified  the  people, 
should  be  held  to  make  the  law  operative,  even  though  en* 
tiiely  without  authority.  But  I  cannot  assmt  to  such  a  posi- 
tion. On  the  contrary,  I  repeat  what  I  said  in  that  case,  that 
where  the  constitution  requires  provision  to  be  made  by  law 
for  the  publication. of  all  laws,  and  then  immediate  says 
that  ^  no  general  kw  shall  be  in  force  till  publidied,"  it  seems 
to  me  the  publication  n\entioned  in  the  latter  clause,  is  obvi- 
o«tsly  the  one  required  to  be  provided  for  in  the  first  And 
no  other  rule  is  practicable.  Courts  and  people  are  bound  to 
take  notice  of  general  lows ;  and  that  upon  which  their  ope- 
ration depends,  should  be  capable  of  being  readily  ascertained 
with  the  highest  certainty.  This  can  only  be  done  by  having 
it  an  authorized  act,  and  the  evidence  of  it  preserved  in  pur- 
suance of  law. 

It  is  said  by  counsel  in  his  brief,  that  this  charter  was  pub- 
lished in  the  newspapers  at  Janesville.  But  it  is  not  pretend- 
ed that  there  was  any  law  authorising  it  And  bow  is  the 
court  to  know  ^e  fact?  Is  it  to  Inspect  all  the  newspapers 
in  the  state  to  know  whether  some  individual  has  caused  laws 
to  be  publistied  ?  Is  it  to  inquire  ndiether  they  have  been 
published  in  handbills,  ox  in  pamphlets  ?  Is  it  even  to  inspect 
the  newspapers  of  other  states,  some  of  which  are  extensively 
circulated  here,  to  see  if  our  laws  have  been  published  in 
them  ?  And,  even  if  they  should  be  found  printed  in  this 
way,  how  are  the  courts,  or  the  people,  to  know  that  they  are 
the  laws  ?  They  would  not  come  through  an  authentic  chan- 
nel of  information,  and  it  could  only  be  known  after  all,  that 
they  were  laws,  by  vesorting  to  such  channel  But  it  seems 
to  me  too  clear  to  admit  of  doubt,  that  the  publication  which 
is  to  make  a  law  operative,  must  be  authorized  by  law.  And 
I  think  there  is  no  weight  in  the  suggestion  that,  under  this 
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rule,  no  general  law  could  ever  have  got  into  operation,  for 
the  reason  that,  until  the  first  law  was  published,  there  "^ould 
be  no  law  authorizing  its  publication.  This  is  the  same  ob- 
jection made  to  the  validity  of  the  ordinance  before  noticed, 
and  the  same  remarks  apply  to  it.  If  a  general  law  is  enact- 
ed, and  itself  prescribes  the  manner  of  its  own  publication,  if 
published  accordingly,  I  should  have  no  hesitation  in  saying 
that  the  publication  was  in  pursuance  of  law.  The  publica- 
tion would  give  validity  to  the  law,  and  the  law  would  give 
authority  to  the  publication.  , 

The  charter  of  the  city  of  Janesville  was  published  among 
the  Private  Laws  of  1859.  The  certificate  of  the  Secretary  of 
State  attached  to  the  volume,  as  required  by  law,  is  dated  on 
the  4th  day  of  October  of  that  year.  And  we  have  held,  at 
the  present  term,  that,  in  the  absence  of  any  suggestion  to  the 
contrary,  we  should  take  the  date  of  that  certificate  as  the 
time  of  the  publication.  There  is  no  claim  that  this  charter 
was  published  by  authority  before  that. 

The  election  was  held  upon  the  question  of  subscribing 
stock  in  July,  and  the  bonds  and  coupons  were  issued  on  the 
first  day  of  August  in  that  year.  It  was  aU  done,  therefore, 
without  any  law  authorizing  it;  and  within  all  the  authori- 
ties is  invalid.  In  The  comnUasioners  qf  Knox  County  V9, 
•Sspinwallj  before  cited,  the  Supreme  court  of  the  United 
States  say:  ^'The  act  in  pursuance  of  which  the  bonds  were 
issued  is  a  public  statute  of  that  state,  and  it  is  undoubtedly 
true  that  any  person  dealing  in  them  is  chargable  with  a 
knowledge  of  it ;  and  as  this  board  was  acting  under  dele- 
gated authority,  he  must  show  that  the  authority  has  been 
properly  conferred,'*  &a  r 

Here  the  authority  fails,  and  the  bonds  were  issued  with- 
out law.  And,  for  this  reason,  though  regretting  the  necesity 
of  deciding  a  case  of  so  much  importance  upon  such  a 
ground,  I  think  the  demurrer  should  have  been  sustained. 
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and  that  the  judgment  of  the  ooort  below  must  be  revesBed, 
with  costs. 

Dixon,  C  J.    I  fally  concur  with  my  brother  Paims. 


CoLx,  J.,  dissenting.  The  constitutional  questions  present- 
ed by  this  record  are  substantially  the  same  as  those  involved 
in  the  case  of  Bushnell  vs.  The  Totvn  ofBeloit^  upon  which 
I  have  expressed  my  views,  in  the  opinion  in  that  case.  I 
have  but  little  to  add  in  the  present  case  further  than  to  ob- 
serve that,  to  my  mind,  the  argument  in  favor  of  the  validity 
of  the  bonds  mentioned  in  the  complaint,  and  of  the  power 
of  the  legislature  to  authorize  municipal  corporations  to  make 
subscriptions  to  the  capital  stock  of  rail  roads,  in  which  the 
corporation  may  be  interested,  is  greatly  strengthened  by  the 
language  used  in  section  3  of  Article  XL  of  the  constitution. 
By  this  section  it  is  made  the  duty  of  the  legislature  to  pro- 
vide for  the  organization  of  cities  and  incorporated  villages, 
and  to  restrict  their  power  of  taxation,  assessment,  borrowing 
money,  contracting  debts,  and  loaning  their  credit,  so  as  to 
prevent  abuses;  thus  recognizing  in  the  clearest  manner  that 
a  power  may  be  conferred  upon  these  corporations  to  borrow 
money,  contract  debts,  and  loan  their  credit  for  some  lawful 
purpose.  And  if  the  inquiry  is  made  for  what  purpose  muni- 
cipal corporations  have  found  it  necessary  to  borrow  money 
and  loan  their  credit,  it  cannot  be  said  that  it  has  been  to  defray 
the  ordinary  expenses  of  the  local  government  These  expen- 
ses are  almost  invariably  met  by  direct  taxation  upon  the  prop- 
erty within  the  corporation ;  or  at  least  it  is  from  this  source 
that  the  revenue  is  generally  derived.  When,  therefore,  mu- 
nicipal corporations  have  loaned  their  credit,  it  has  been  done 
for  the  purpose  of  aiding  some  individual  association  or  cor- 

«8m  this  eMe  btlow. 
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pomtian  in  cowirtietilig  s(ntte  woiks,or»«ldng  some  intetrnd 
improvements)  calculated  directly  or  indirectly  to  benefit  the 
city.  It  is  for  the  accomplishment  of  objects  of  this  charac- 
ter that  municiipol  corporations  have  found  it  necessary  to 
loan  their  credit  and  borrow  money,  and  this  was  well  under- 
stood by  the  framers  of  the  constitution.  And,  since  muni- 
cipal corporations  derived  the  power  from  the  l^islature  to 
ban  their  credit  for  these  purposes^  the  du^  was  enjoined 
upon  the  legislature  in  conferring  the  power  so  to  restrict  U 
as  to  prevent  usy  abuse  in  its  ezercisa  The  power  must  be 
conferred  in  some  degree  before  it  could  be  restricted  in  any. 
But  that  it  was  not  intended  by  the  framers  of  the  constitu- 
tion to  deprive  the  legislature  of  the  power  to  authorize 
municipal  corporations  to  aid  in  carrying  on  works  of  inter- 
nal improvement,  but  to  permit  that  authority  to  be  granted, 
under  such  restrictions  as  to  the  legislature  might  seem  prop- 
er, would  seem  to  follow,  in  the  clearest  manner,  from  the 
language  employed  in  this  section.  And  in  conferring  upon 
the  common  council  of  Janesville  power,  by  resolution,  to 
authorize  the  mayor  to  subscribe  stock  for  *^any  rail  road 
running  to  or  passing  through  the  city,''  the  legislature 
undoubtedly  supposed  that  the  limitations  upon  this  power 
contained  in  the  charter  would  effectually  prevent  any  abuse 
in  its  exercise.  The  common  council,  in  the  first  instance, 
had  to  submit  to  the  legal  voters  of  the  city  the  question 
wheUier  the  ci^  should  take  stock;  giving  at  least  ten  day^ 
notice,  in  some  newspaper  published  in  the  city,  of  the  time 
and  place  of  voting  upon  the  question,  stating  the  amount  to 
be  subscribed,  &c.  The  election  was  to  be  by  ballot,  and  if 
a  majority  of  the  votes  ^^ast  upon  the  question  was  in  favor 
of  taking  the  stock,  the  common  council,  by  a  resolution 
which  was  required  to  be  entered  upon  the  city  records,  could 
authorize  the  mayor  to  subscribe  for  the  city  the  amount  of 
stock  so  voted  to  be  taken.    And  as  the  concurrent  action  of 
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ihe  city  authorities  and  peojde  was  necessary  to  authorize  the 
subscription,  it  was  but  Mt  to  suppose  that  no  abuse  mmld 
follow  from  conferring  this  power  upon  the  corporation.  The 
power  to  take  the  stock  was  subject  to  the  will  of  the  people 
directly  aiected  by  the  indebtedness ;  and  this  was  alt  the 
restriction  the  legislature  deemed  necessary  to  hnpose  upon 
its  exercise  in  the  present  instanca  But  the  legislature  muftt 
grant  the  power  to  municipal  anrporations  to  contract  debls 
and  to  loan  Uieir  credit  befoiie  it  could  restrict  or  regufaHe  the 
power  conferred. 

And  without  pursuing  this  line  of  remark  further,  I  wiU 
only  add,  that  it  is  apparent,  as  well  fretn  the  danse  of  the 
constitution  I  am  now  considering  as  from  th6  whole  scope 
and  spirit  of  that  instrument,  that  the  legislature  were  not 
inhibited  from  authorising  the  authorities  of  the  oily  of 
JaneeiTille  to  make  the  eubacr^tion  to  the  capital  atock  of 
the  Rock  Rtrer  Valley  TJiuon  Railroad,  and  lo  issue  the 
bonds  in '  controTeisy. 

It  was  likewise  insisted  upon  the  part  of  the  appellant,  thai 
the  ordinance  passed  by  the  common  oofunoil  of  the  city,  did 
not  properly  fix  the  place  for  submitting  the  question  of  tak- 
ing stock  to  the  legal  voters  of  such  city,  and  that  due  notice 
of  tfie  election  was  not  given,  &c.  Upon  an  exammation  of 
the  allegations  of  the  complaint,  I  am  not  able  to  diacovei, 
but  that  the  requirtometits  of  the  diarter  hi  reference  to  lioU- 
ing  the  election,  weire  subslantiaDy  complied  with,  and  the 
election  appears  to  hai%  been  regulairly  and  fiurly  conducted. 
At  all  events,  if  there  wdte  any  irregularities  in  the  proceed^ 
ings  preliminary  to  the  issue  of  the  bonds,  I  do  not  chink  any 
of  those  relied  upon  by  counsel,  are  of  such  a  character  as 
ought  to  invalidate  die  bonds  in  question  in  the  hands  of  an 
innocent  holder  for  value.  It  is  weU  known  that  bonds  cf 
this  description  are  intended  to  be  thrown  into  the  market 
and  sold,  and  it  would  be  an  inequitable  rule  to  hold  that 


Digitized  byCjOOQlC 


188  WISCONSIN  REPORTS,  [1859 


dark  Tfl.  Oitj  of  Ja&Myille. 


they  were  void  in  the  hands  of  a  bona  fide  purchaser,  on  ac- 
count of  some  ddect  in  the  notice  of  election,  or  some  slight 
irr^ularity  in  conducting  the  same.  See  Commissioners  ^ 
the  County  qfKnox  vs.  ^spinwdl  et  aLy2\  How.  U.  S.,  539; 
Fisher  vs.  The  Morris  Canal  Banking  Company^  I  Stock, 
Cb.  667;  Mechanic^  Bank  vs.  New  York  and  New  Haven 
Railroad,  3  Reman,  599;  The  City  qf  Bridgeport  vs.  The 
Housatonic  Bailroad  Company,  15  Conn.  475. 

These  cases  clearly  show  what  character  has  been  given 
to  this  class  of  securities,  and  how  far  courts  have  gone  in 
excluding  defenses,  where  the  suit  was  not  between  the  or- 
ginal  parties,  which  was  grounded  upon  some  defect  in  the 
notice  of,  o^  some  alleged  irregularity  in  the  issue  of  the 
bonds.  It  is  true,  that  the  right  of  the  common  council  to 
authorize  the  mayor  to  subscribe  the  stock,  depended  entire- 
ly upon  the  fact  that  a  majority  of  the  legal  votes  cast  at 
the  election,  should  be  in  favor  of  the  subscription,  but  it 
is  not  to  be  presumed  that  the  city  authorities  did  not  pro- 
ceed according  to  law  in  ascertaining  the  will  of  the  people 
upon  the  subject,  and  did  not  comply  with  the  provisions 
of  the  charter  authorizing  the  election.  The  complaint  in 
the  present  case  sets  forth,  witfi  great  fullness,  the  prelimin- 
ary steps  which  were  taken,  and  I  cannot  perceive  but  the 
city  authorities  substantially  complied  with  the  conditions 
to  the  grant  of  power  to  subscribe  the  stock. 

The  question  was  likewise  made  as  to  whether  an  action 
could  be  maintained  upon  the  coupons  described  in  the 
complaint,  because  the  bonds  to  which  they  are  attached  are 
not  drawn  payable  to  bearer  or  order,  but  to  the  railroad  com- 
pany or  its  assignees.  The  bonds  were  assigned  by  the 
IHresident  of  the  company  to or  bearer ;  and  the  cou- 
pons are  made  payable  to  the  railroad  company  or  bearer. 
These  securities  are  of  a  peculiar  character,  designed  to  be 
thrown  into  the  market  for  sale,  to  raise  money  upon,  or  to 
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pass  from  hand  to  hind  by  delivery,  and  by  common  usage, 
are,  in  fact,  so  transferred.  Though  they  may  not  be  com- 
mercial paper,  in  the  strict  sense  of  the  word,  like  bills  of 
exchange,  or  promissory  notes,  yet  they  circulate  in  market 
much  like  those  instruments,  and  are  intended  to  answer 
much  the  same  purposa  They  can  be  transferred  by  de- 
livery or  assignment,  so  as  to  confer  a  complete  title  upon 
the  holder,  relieved  from  the  equities  existing  at  the  time 
of  the  assignment,  between  the  maker  of  the  instrument  and 
the  assignor.  Moms  Oanal  and  Banking  Co.  vs.  Ihher; 
Mtchamctf  Bank  vs.  New  York  and  New  Haven  RaUroad 
O04  supra. 

In  the  case  of  The  Commissioners  qfKnox  Co.  vs.  As-^ 
pinwaUj  the  court  decided  that  a  suit  could  be  maintained 
upon  the  coupons  without  the  production  of  the  bonds  to 
which  they  had  been  attached. 

Although  this  action  is  brought  to  recover  the  amount 
due  upon  the  coupons  set  forth  in  the  complaint,  still  it  ap- 
pears that  the  bonds  to  which  the  coupons  in  question  are 
attached,  belong  to  the  respoildentB.  And  under  the  provis- 
ions of  our  code,  §  15,  which  requires  every  action  to  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  I  cannot 
doubt  but  that  the  respondents,  to  whom  the  bonds  and 
coupons  belong,  properly  instituted  this  suit,  and  are  entitled 
to  recover  the  amount  due  upon  the  coupons.  See  PToo- 
key  vs.  Pole,  4  B  &  AL  1;  Chrgier  vs.  Mierrile,  3  B.  &  C,  45; 
Lang  vs.  Sngfih^  7  Btng.,  284. 

Neidier  do  I  see  any  force  in  the  objection  that  the  sub- 
scription by  the  city  for  the  stock  of  the  company,  was  not 
made  payable  in  installments,  upon  call,  as  required  by  sec- 
tion 6  of  the  charter  of  the  railroad  company.  The  city 
was,  undoubtedly,  authorized  to  make  the  subscription  in  the 
way  it  was  made,  and  it  would  seem  logically  to  follow  from 
this  fact,  that  the  company  was  authorized  to  receive  such 
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sttbscriptioiL  At  all  events  if  the  chttttr  raquirad  any  modi- 
fication to  enable  the  company  to  make  the  contract,  such, 
modification  was  made  by  the  city  charter,  which  is  full  and 
complete  for  all  pnrposes.  Tie  City  qf  Bridgeport  vs.  Tht 
Houaatonic  Rmhwui  Compaajf^  15  Cona,  475. 

Some  further  objections  are  taken  ta  the  validity  of  the 
bonds  mentioned  in  the  complaint,  bnt  I  o»iy  deem  one  of 
sufficient  importance  to  be  noticed,^  and  that  is,  whether  the 
charter  of  the  city  of  Janesville  is  a  geaerai  law,  within  the 
meaning  of  the  constilation  of  this  state.  It  appears  that  be- 
fi»e  there  was  any  authorised  publication  of  the  charter,  the 
city  goYernment  of  Janesville  was  organized,  and  the  election 
was  held,  at  whieh  the  eleeteis  voted  in  favor  of  the  com- 
mon council  making  the  subscriptioa  to  the  railroad  stock, 
and  for  issuing  these  bonds;  and  it  is  contended  that  as  the 
charter  was  a  general  law,  it  was  not  in  force  until  published^ 
and  the  subscription  and  dieotton  were  unauthorized  and 
void  for  this  reason.  The  minority  of  the  court  have  adopted 
this  view  of  the  character  of  the  city  charter,  holding  it  to 
be  a  general  law,  and  not  in  force  until  published,  and  fjxwEi 
their  conclusions  upon  this  point,  I  am  compelled  to  dissent 
Where  the  act,  in  pursuance  of  whieh  the- bonds  are  issued, 
is  a  public  statute  of  a  states  I  have  no  doubt  but  that  any 
person  dealing  in  them  is  chargeable  with  knowledge  of  it, 
and  must  take  notice,  whether  the  authority  to  subscribe  the 
stock  has  been  conferred.  In  this  case  the  common  cowicil 
were  acting  under  the  city  charter,  and  if  that  was  not  in 
force,  it  follows,  of  course,  that  their  power  to  act  did  not  ex- 
ist It  is  obvious  that  the  question  is  not  whether  an  inegu* 
larity  hs»  intervened  in  tte  exercise  of  the  power  to  subsorite 
the  stock,  but  whether  any  power,  in  fitct,  existed  to  make 
the  subscription. 

b,  Aen,  the  charter  of  the  dty  of  JanesviUe  a  general  law, 
within  Ibe  meaning  of  section  21^  of  Article  VIL,  of  the  oon- 
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atitation  of  thk  state  ?  That  socticMi  reads  a»  follows :  ^Tbe 
kgiskitare  shall  provide  by  law  fic»r  the  speedy  publication  of 
all  statute  laws,  and  of  such  judicial  decisioue  made  within 
the  state,  as  may  be  deemed  expedieat  And  no  geaeral  law 
shall  be  in  force  until  published*''  The  aigumeni  mainly 
tnms  upon  the  force  which  is  given  to  the  words  ^  gekmal 
law/'  as  used  in  this  section.  The  minority  of  the  court  con- 
sider that  the  word '^general/'  here  employed,  should  have 
the  signification  and  meaning  «s  if  given  to  the  word  ^  pub- 
lic/' by  autfaoritiee,  when  qpeaking  of  the  claasificailion  of 
statutes.  It  is  not  to  be  denied,  thut  many  authorities  use  the 
woids  ^  generar'  and  ^pubUc/'^  when  applied  to  statutes,  as 
being  synonomous,  and  strictly  conveiiijUe  teraus. 

In  the  case  of  Tht  Staie  of  fF2ioMm>  ^  ^^  Ceihrm 
vs.  Leanj  decided  at  the  last  tamit  ^  Wis.^  d79^  whem  the 
question  raised  was  whether  the  a^st  (tf  the  Icgislatare,  provid- 
ing for  the  removal  of  the  comity  seat  of  lowm  county,  from 
Mineral  .Point  to  Dodgeville^  in  ease  a  mi^iity  of  the  l^gal 
voters  of  the  county  voting  upon  the  question,  should  be  in 
ftvof  of  the  removal,  was  a  geneial  stirtute,  and  we  held  that 
law  to  be  a  general  law,  and  not  in  forae  until  publishadL  AJU 
though  I  concurred  in  the  deciaiea  in  that  cas^  yet  I  had 
difficulty  ttt  arriving  at  the  leauU  reached  bymybrethma^ 
and  I  am  fires  to  admit,  that  my  doabts  as  to  the  oorrecmess 
of  that  decision  have  been  strengthsoad  rather  than.removed 
by  subsequent  reflection  upeii  the  subject  It  is  by  no  means 
clear  to  my  mind  that  the^geneml  law^  spokan  of  in  the 
provision  of  the  oonstiaitioii  above  ohed,  is  not  a  law  which 
alEdols  all  the  citisens^  generally,  and  <qpsmtes  territoiiaUy  over 
the  whole  stele.    The  law  pmvfdiag.ibr  the  removal  of  Ibe 
county  seat  of  Iowa  county,  or  the  charter  of  the  city  of 
laaeeville,  is  unquestionably  a  public  act,  expressly  made  so 
by  a  clause  declaaag  tiiem  la  be  sadL 

But  a  distinction  is  amde,  and  lo  my  mind  may  well  exii^ 
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between  public  general  acts,  and  public  'local  acts.  Smith,  in 
his  Commentaries  upon  Statute  and  Constitutional  Law,  § 
797,  p.  914,  says:  ^In  parliamentary  language,  another  sort 
of  distinction  is  also  usual,  and  some  acts  are  called  public 
general  acts,  and  often  others,  public  local  acts,  such  as 
church  acts,  canal  acts,  &c.  These  in  their  object^  and  oper- 
ations, are  merely  local,  or  limited,  but  they  are,  nevertheless, 
treated  as  public  acts,  either  by  virtue  of  a  /special  clause,  de- 
claring them  to  be  so,  or  because,  although  limited  to  a  par- 
ticular^tion,  or  locality,  yet  they  affect  the  public  at  large, 
when  acting  within  that  section  or  locality,  in  reference  to 
matter  within  the  purview  of  the  act  To  this  class  may  also 
be  added  some  acts  which,  though  public,  are  merely  person- 
al, such  as  acts  of  attainder,  and  patent  acts,  and  all  that  class 
of  acts  which  have  for  their  object  the  security  of  the  right  of 
some  particular  individuals  or  class  of  persons,  but  which,  in 
effect,  are  operative  and  of  binding  force  upon  all  the  citizens 
generally.''  The  distinction  here  pointed  out  is,  to  my  mind,  ra- 
tional and  proper,  founded  in  the  nature  of  things,  and  I  think 
should  be  adopted.  Particularly  do  I  deem  it  applicable  to 
the  laws  of  this  state,  when  we  bear  in  mind  the  construction 
placed  upon  this  clause  of  the  constitution  by  the  legislature, 
and  the  officers  of  the  government,  in  the  classiftoation  and 
publication  of  the  statutes,  since  the  organization  of  the  state 
government  The  legislature  provided,  §  2,  sub-division  88, 
chap.  4,  R.  S.,  1850,  that  all  acts  of  incorporation  shall  be 
deemed  public  acts,  and  as  such  may  be  declared  on,  and 
given  in  evidence  without  especially  pleading  tfie  same ;  and 
as  a  matter  of  fact,  most  of  the  acts  passed  by  the  legislature 
contain  a  clause  declaring  that  they  shall  be  deemed  public 
act& 

Further,  in  conformity  to  law,  the  statutes  have  for  some 
years  been  published  in  two  volume ;  those  of  a  general  na- 
ture in  one,  and  those  of  a  local  character  in  another.    And 
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although  the  latter  class  have  mostly  been  declared  to  be 
public  acts,  still  the  understanding  of  the  officers  and  people 
of  the  state  has  been  that  they  were  not  general  laws,  which 
came  within  the  provisions  of  the  constitution.  Hence  cities 
and  villages  have  been  organized,  officers  elected,  taxes  levied, 
real  estate  purchased  and  conveyed,  and  other  obligations  in- 
curred, before  there  was  any  authorized  publication  of  the 
acts  of  incorporation.  Now  if  all  these  statutes,  which  ele- 
mentary writers  and  courts  have  declared  to  be  public  laws, 
are  held  to  be  general  laws  within  the  meaning  of  the  consti- 
tutional provision,  and  were  not  in  force  until  published  in 
some  authorized  manner,  it  is  difficult  to  foresee  the  confu- 
sion which  will  arise,  or  the  serious  consequences  which  will 
follow  from  such  a  construction. 

iBut  there  is  another  clause  of  the  constitution  which  has 
a  very  important  bearing  upon  this  question,  and  shows  most 
conclusively  to  my  mind,  that  the  charter  of  the  city  of  Janes- 
ville  is  not  a  general  law,  within  the  meaning  of  that  instru- 
ment I  refer  to  section  1,  Art  XI,  which  reads  as  follows : 
**  Corporations  without  banking  powers  or  privileges,  may  be 
formed  under  general  laws^  but  shall  not  be  created  by  special 
etct,  except /or  municipal  pttrpose$f  and  in  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of  the  corporation  can- 
not be  attained  under  general  laws.  All  general  laws  or  spe- 
cial acts,  enacted  under  the  provisions  of  this  section,  may 
be  altered  or  repealed  by  the  legislature  at  any  time  after  their 
passage.'^  This  is  the  whole  provision,  and  it  seems  to  me 
little  more  need  be  said  to  show  that  a  charter  of  a  city  is  not 
a  general  law,  than  to  quote  this  language.  The  section  de- 
clares, in  substance,  that  corporations  shall  be  formed  under 
general  laws,  except  those  for  municipal  purposes,  which  may 
be  created  by  special  act  But  what  is  understood  by  the 
language,  a  municipal  corporation  created  by  a  special  act  ? 
What  is  the  special  act  referred  to?  Is  it  anything  different 
Vol  X  13 
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from  a  city  charter  ?  Does  not  the  special  act  here  referred 
to,  mean  those  laws  of  incorporation  granted  by  the  legisla- 
ture to  villages  and  cities  for  police  and  governmental  pur- 
poses  ?  Is  not  this  the  plain,  obvions,  universal  understand- 
ing of  'the  language  ?  These  questions  suggest  their  own 
answers.  The  framers  of  the  constitution,  then,  evidently 
contemplated  that  municipal  corporations  would  be  created  by 
special  act,  in  other  words,  by  charters.  General  acts  might 
be  passed,  applicable  to  all  villages,  and  cities,  like  the  general 
banking  law,  01  plank  road  law, but  it  was  doubtless  supposed 
that  there  might  be  some  details  or  some  peculiar  provisions 
which  could  not  be  well  comprehended  in  a  general  law,  and 
that  special  acts  of  incorporations  would  therefore  become 
necessary.  Hence  the  exception  that  charters  or  special  acts 
of  incorporation  for  municipal  purposes  might  be  passed,  and 
those  special  acts  are  spoken  of  in  this  section,  and  placed  in 
immediate  connection  with,  and  are  used  in  direct  contradis- 
tinction to  the  general  laws  mentioned  in  the  same  section. 
If  a  city  charter  is  held  to  be  a  general  law,  then  it  is  difficult 
to  give  this  section  any  rational  construction.  I  am  not  aware 
that  there  are  peculiar  provisions  in  the  charter  of  the  city  of 
Janesville,  which  distinguish  it  from  other  city  charters  in  this 
and  other  states.  It  is  quite  probable  that  it  differs  in  some 
unimportant  particulars,  but  the  main,  leading  features  of 
these  city  charters  are  the  same.  I  have  no  doubt,  but  it  is 
substantially  such  an  act  of  incorporation  as  the  framers  of 
the  constitution  had  in  view  when  they  speak  of  special  acts 
in  this  section.  It  is  the  special  act  ^  creating  a  corporation 
for  municipal  purposes,"  which  the  l^islature  was  authori- 
zed to  pass. 

Holding,  therefore,  that  the  charter  is  not  a  general  law 
within  the  meaning  of  the  constitution,  the  clause  in  reference 
to  the  publication  of  general  laws  does  not  apply  to  it  I  have 
no  doubt  but  that  the  organization  of  the  dty  government  of 
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Janesville,  and  the  election  held  under  the  charter,  at  which 
the  people  voted  in  favor  of  the  common  council  making  the 
subscription  and  issuing  the  bonds  in  controversy,  were  all 
regular  and  proper. 

I  therefore  think  the  order  of  the  circuit  court,  overruling 
the  demurrer,  should  be  affirmed. 


BUSHNELL  vs.  BELOIT. 

APPBAJL   FBOM   CIRCmT   COURT,  BOCK  COUHTT. 
Heard  October  12,  1859.]  [Dedded  January  4,  1980. 

Constitutional  Law — Corporations — Coupons — Assignment. 

An  act  of  the  lej^UUtnre  aothorixlng  tbe  town  of  Beloit  to  eabseribe  for  the 
itock  of  a  railroad  company,  and  to  incur  indebtedness  for  making  internal  im- 
prorements,  is  a  valid  act;  and  the  corporation  is  liable  for  the  payment  of  such 
indebtedness. 

The  cofurts  will  not  declare  an  act  of  the  legislature  authoriiing  a  municipal  corpora- 
tion to  subscribe  for  stock  in  a  railroad  company,  unconstitutional  solely  on  the 
ground  that  such  legislation  is  not  wise  and  wholesome,  but  is  ctU  and  perni- 
cious in  its  consequences. 

The  evident  intent  of  Art  Vm  of  the  constitution  of  Wisconsin  in  restricting  the 
legislature  from  contraoting  slate  indebtedness  for  works  of  internal  improre- 
meat.  applies  only  to  tiie  state  iiiiancef^  and  was  not  designed  to  regulate  those 
of  the  towns,  counties  and  oitles,  or  to  restrain  them  from  loaning  their  credit 
in  aid  of  such  works;  but  these,  when  properly  authoriied,  may  contract  sueh 
indebtedness,  and  become  parties  to  such  works. 

A  town,  city  or  county,  may  gite  or  lean  its  credit  in  aid  of  a  octfporatioii,  without 
the  credit  of  the  State  becoming  pledged  in  any  way  thereby.  The  ind^>tedMM 
would  be  that  of  the  town,  Ac,  and  not  of  the  state. 

It  is  a  weU  settled  poUtteal  principle,  that  the  eonslftutloB  of  a  stOe  is  to  be  regard- 
ed not  aa  a  grant  of  power,  but  raAer  aa  a  Hmilation  upon  the  powers  of  tile 
legislature ;  and  it  is  eompotent  for  the  state  kgislatore  to  exercise  aU  kgUatlra 
power  not  forbiddsa  by  its  own  oonitltationy  c  r  ttutt  of  the  United  8tat«^  or 
dokgntod  to  Oongmi. 
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Tb«  state  Ugiilstare  may  aathoriie  thai  to  be  done  bj  another  which  the  state  eaa« 
not  itself  do,  by  leason  of  a  prohibition  in  the  oonstitntioa.  This  principle  la 
based  npon  the  nniestricted  power  in  the  legislature  to  create  corporations,  or 
aUow  indiTidoals  to  do  acts  inhibited  to  the  state  to  engage  in.  Art  IX  of  the 
oonstitation  of  Wisconsin  is  consonant  to  this  principle. 

The  case  of  Peek  m.  Norton,  8  Wis.,  714»  allnded  to  and  approyed. 

Section  8,  Art  XI,  of  the  Oonstitation  of  Wisconsin,  clearly  reoogniies  the  principle 
that  mnnicipal  corporations  may  be  clothed  with  power  to  ''borrow  money,'« 
''contract  debts,"  and  to  "  loan  their  credit"  The  &ct  that  it  was  reqnired  by 
the  legislatore  to  restrict  the  power  of  these  corporations  in  these  respects,  is 
oTidenoe  that  the  pcver  existed;  as  a  power  cannot  be  restricted  unless  it  exists. 

The  constitntion  of  Wisconsin  neither  expressly  nor  by  any  hir  implication,  prohib- 
its the  legislature  from  granting  the  power  to  towns,  cities  and  counties,  to  sub- 
scribe for  the  stock  for  the  construction  of  railroads  in  which  they  are  inteieeted, 
and  to  issue  their  bonds  therefor. 

An  act  which  authorized  a  town  to  subscribe  for  the  stock  of  a  railroad,  is  sufficleni 
authority  to  the  railroad  company  to  reeeiTO  the  subscription  and  to  take  the 
bonds  of  the  town  as  pay  for  the  stock. 

A  power  in  a  town  to  issue  bonds  to  pay  for  stock  in  a  railroad,  cairies  with  it  the  in- 
cidental power  to  issue  them  in  a  negotiable  form,  and  to  giro  them  the  charac- 
ter belonging  to  that  class  of  securities  in  the  market 

This  action  was  brought  to  recover  interest  on  coupons  at- 
tached to  town  bonds  issued  by  the  town  of  Beloit^  for  the 
purpose  of  aiding  the  construction  of  the  Racine  and  Mis- 
sissippi railroad.  The  bonds  were  issued  under  an  act  of 
the  legislature^  approved  February  lOth,  1853.  Sess.  Laws, 
1853,  12. 

The  1st  section  of  the  act  provided  that  "The  board  of 
supervisors  of  the  town  Beloit  are  hereby  authorized  to  sub- 
scribe for  the  town  of  Beloit,  one  hundred  thousand  dollars 
to  the  capital  stock  of  a  railroad  company  authorized  to  con- 
struct a  railroad  from  the  city  of  Racine  to  the  village  of  Be- 
loit, and  to  pay  for  the  same  in  the  bonds  of  said  town,  pay- 
able in  twenty  years  with  interest,  payable  annually,  in  the 
city  of  New  York,  not  exceeding  seven  per  cent''  Section  5 
provided  "  no  bonds  shall  be  issued  in  pursuance  of  the  pro- 
visions of  this  act,  until  a  majority  of  the  legal  voters  of  said 
town,  voting  upon  said  question,  shall  vote  in  favor  of  the 
same  at  an  election  called  for  that  purpose,  to  be  held  in  the 
village  af  Beloit  At  such  election,  those  voting  in  favor  shall 
vote  a  ballot  with  the  words  inscribed  thereon,  '  for  the  rail- 
road ;'  and  those  voting  against,  shall  vote  a  ballot  with  the 
wordis  inscribed  thereon,  ^  against  the  railroad.'    One  week's 
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previous  notice  of  said  election  shall  be  given  in  a  public 
newspaper  printed  in  the  village  of  Beloit ;  and  this  act  shall 
be  published  in  connection  therewith.  Said  election  shall  be 
conducted,  and  the  returns  thereof  made  and  canvassed  in 
the  same  manner  as  the  annual  town  meetings  of  the  said 
town/'  The  act  also  charged  the  stock  of  the  town  with  the 
payment  of  the  principal  of  the  bonds,  and  rec^uired  the  town 
to  levy  taxes  from  time  to  time,  sufficient  to  pay  the  interest 

The  suit  was  brought  to  recover  from  the  town  the  amount 
due  upon  a  coupon  attached  to  one  of  the  bonds  issued  to 
the  railroad  company  and  assigned  to  the  plaintiff,  and  for 
value,  and  without  any  actual  notice  of  the  defense  of  the 
town,  and  upon  an  answer  putting  the  liability  of  the  town 
thereon  in  issue,  the  trial  in  the  circuit  court  proceeded.  On 
the  trial  it  was  proved  that  that  the  following  ^  election  no- 
tice"  was  published  in  the  ^  Beloit  Journal,"  on  the  dlst  of 
March,  1853: 

^  An  election  will  be  held  at  Burrough's  Hall,  in  the  village 
of  Beloit,  on  Thursday,  the  7th  day  of  April  next,  to  com- 
mence at  nine  o'clock  A.  M.,  for  the  purpose  of  determining 
by  a  vote  of  a  majority  of  the  legal  voters  of  the  town  of  Be- 
loit voting  at  such  election,  whether  the  board  of  supervisors 
of  the  town  of  Beloit  shall  subscribe  for  the  town  one  hun- 
dred thousand  dollars  to  the  capital  stock  of  a  railroad  from 
the  city  of  Racine  to  the  village  of  Beloit,  and  to  pay  for  the 
same  in  the  bonds  of  the  town,  in  pursuance  of  the  provisions 
of  the  foregoing  act  of  the  legislature  of  the  state  of  Wiscon- 
s  n.  [Signed  by  the  Supervisors.] 

«  Dated  March  28th,  1853." 

The  same  newspaper  contained  the  act  of  the  legislature 
authorizing  the  town  of  Beloit  to  aid  in  the  construction  of 
the  road,  &c.  The  record  of  the  election  in  accordance  with 
the  notice,  was  also  proved,  showing  that  the  whole  number 
of  votes  cast  were  388,  for  the  railroad  321,  and  against  the 
railroad  67 ;  making  a  majority  of  254  in  favor  of  the  sub- 
scription to  the  stock  of  the  railroad.  On  the  5th  of  October, 
1853,  the  supervisors  of  the  town  passed  a  resolution  to  issue 
town  bonds  numbered  from  one  to  fifty,  for  $1,000,  and  from 
51  to  150,  for  0500  each;  making  |[100,000,  and  to  deliver 
them  to  the  Racine  and  Mississippi  R.  R.  Co. 

On  the  8th  of  March,  1853,  the  railroad  company  passed  a 
resolution  to  accept  the  bonds  of  the  town  for  the  stock  of  the 
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road,  to  the  amount  of  one  hundred  thousand  dollars,  P&7<^ 
ble  in  tihe  bonds  of  the  town  of  Beloit,  running  twenty  years, 
bearing  7  per  cent,  interest,  payable  annually  in  the  city  of 
New  York,  and  conditioned  that  the  road  from  Racine  to  Be- 
loit  be  one  division,  and  the  stock  therein  a  distinct  stock ; 
and  also  conditioned  that  the  company  provide  for  the  pay- 
ment of  the  interest  on  said  bonds  for  said  town  until  the 
completion  of  the  road  to  Beloit. 

On  the  7th  of  October,  1853,  the  railroad  company  passed 
a  resolution  instructing  their  president  to  accept  the  town 
bonds,  and  deliver  the  stock  of  the  road  therefor ;  which  he 
did.  The  stock  bears  date  October  3, 1853.  On  the  21st  of 
May  an  agreement  was  entered  into  between  the  town  and 
the  railroad  company,  and  signed  and  sealed  by  the  super- 
visors and  the  president  of  the  company,  as  follows : 

^An  agreement  made  and  entered  into  this  01st  day  of 
May,  1853,  between  the  town  of  Beloit^  by  John  Easterly, 
George  B.  Sanderson,  and  Allen  Warden,  the  Board  of  super- 
visors of  said  party  of  the  first  part,  and  the  Racine,  Janes- 
ville  and  Mississippi  Railroad  Company,  party  of  the  second 
part.    Witnesseth. 

^^  Whereas  J  The  Board  of  Supervisors  of  the  said  town  of  Be- 
loit subscribed  for  and  in  behalf  of  said  town,  for  one  thousand 
shares  of  the  capital  stock  of  said  company,  by  an  article  of 
subscription,  dated  this  day,  in  pursuance  of  an  act  of  the 
Legislature  of  the  state  of  Wisconsin,  entitled  'An  act  to  au- 
thorize the  town  of  Beloit  to  aid  in  the  construction  of  a 
certain  railroad  from  the  city  of  Racine  to  the  village  of 
Beloit,'*  approved  February  10, 1853.  Now,  in  consideration 
of  said  subscription,  by  the  town  of  Beloit  aforesaid,  and  of 
one  dollar  in  hand,  paid  by  the  party  of  the  first  part  to  the 

Sarty  of  the  second  part,  the  said  party  of  the  second  part 
oth  hereby  covenant  and  agree  to  and  with  the  party  of  the 
first  part,  as  follows : 

^  Firsts  That  the  bonds  of  said  town  of  Beloit,  to  be  issued 
for  the  amount  of  said  subscription,  shall  in  no  case  be  sold 
in  market  for  less  than  95  cents  on  the  dollar,  without  the 
consent  of  the  Board  of  Supervisors  of  said  town,  or  their 
agent 

^  Second,  That  the  amount  of  said  subscriptions,  as  soon  as 
realized,  shall  be  expended  upon  that  portion  of  said  railroad 
commencing  at  Beloit  and  running  east  to  Delavan. 
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"  TMrdy  That  said  company  will  pay  all  interest  that  may 
aecrne  on  said  bonds,  up  to  the  time  said  railroad  shall  be 
fully  completed  to  Beloit 

"  Fowrthj  That  the  stock  subscribed  by  the  town  of  Beloit 
shall  be  entitled  to  at  least  one  Director  in  the  Board  of  said 
company. 

^  Fifthy  That  the  stock  owned  by  the  town  of  Beloit  shall 
in  no  case  be  merged  in  the  stock  of  any  other  road,  branch, 
or  corporation,  whatever,  nor  be  liable  to  any  assessment  for 
any  liability  or  contract  of  the  said  company  with  any  other 
road,  branch,  or  corporation,  without  the  consent  of  the  said 
town  of  Beloit,  unless  the  said  railroad  company  shall  take, 
or  offer  to  take  the  said  stock  off  from  the  hands  of  the  town 
of  Beloit,  at  its  value  in  the  market,  not  below  par. 

^  In  witness  whereof,  the  Supervisors  of  the  said  town,  in 
behalf  thereof  have  hereunto  set  their  hands  and  seals,  and 
the  said  company,  by  its  President  and  Secretary,  has  also 
signed  the  same,  and  caused  the  seal  of  the  said  company  to 
be  hereunto  affixed,  the  day  and  year  aforesaid.'^ 

On  the  seventh  day  of  October,  A.  D.  1853,  the  agreement 
was  ratified  and  confirmed  by  the  railroad  company,  by  reso- 
lution passed  by  its  Board  of  Directors. 

The  subscription  is  as  follows : 

"  In  pursuance  of  an  act  of  the  Legislature  of  the  state  of 
Wisconsin,  entitled,  'An  Act  to  authorize  the  town  of  Beloit 
to  aid  in  the  construction  of  a  certain  railroad  from  the  city 
of  Racine  to  the  village  of  Beloit,'  approved  February  lOth, 
1853,  and  in  pursutince  of  a  vote  of  the  electors  of  the  said 
town  of  Beloit,  given  at  a  special  meeting  of  said  electors, 
duly  called  and  held  in  pursuance  of  said  act,  at  Burroughs' 
Hall,  in  the  village  of  Beloit,  on  Thursday,  the  seventh  day 
of  April,  1853,  at  which  meeting  391  votes  were  cast '  for  the 
railroad,'  and  67  votes  were  cast '  against  the  railroad,'  we, 
the  undersigned,  constituting  the  Board  of  Supervisors  of  the 
town  of  Beloit,  do  hereby  subscribe  for,  and  on  behalf  and  in 
the  name  of  the  said  town  of  Beloit,  for  one  thousand  shares 
of  the  capital  stock  of  the  Racine,  Janesville  and  Mississippi 
Railroad  Company,  to  be  paid  in  the  bonds  of  said  town, 
payable  in  twenty  years,  with  interest,  payable  annually,  at  7 
per  cent,  in  the  city  of  New  York. 

**  Dated,  May  21, 1853."       (Signed  by  the  Supervisora) 
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It  was  admitted  on  the  trial  that  the  act  had  not  been  prop- 
erly published,  in  the  ^  Beloit  Journal/'  and  that  the  railroad 
company  had  violated  the  provisions  of  its  agreement  with 
the  town,  in  all  its  particulars. 

The  following  is  a  copy  of  bond  No.  95,  mentioned  in  the 
complaint : 

^  BT  SPECIAL  AUTHORITT  OF  THE  STATE  LEGISLATURE. 

•*  United  States  qfJimerica,  town  qf  Beloit,  state  qf  Wisconsin. 

No.  95.  $5Q0 

The  town  of  Beloit  acknowledge  themselves  to  owe  to  the 
Racine,  Janesville  and  Mississippi  Railroad  Company,  the 
sum  of  five  hundred  dollars,  for  five  shares,  of  one  hundred 
dollars  each,  in  the  capital  stock  of  said  company,  subscribed 
for  and  purchased  of  said  company  by  said  town ;  which  sum 
said  town  promise  to  pay  to  said  company,  or  to  the  holder 
hereof,  at  their  office,  in  the  city  of  New  York,  on  the  10th  of 
February,  1873,  and  also  interest  thereon,  at  the  rate  of  7  per 
cent,  per  annum,  payable  annually,  on  the  10th  dccy  of  each 
February.  And  it  is  further  agreed  that  this  obligation,  and 
all  rights  and  benefits  arising  therefrom,  may  be  transferred, 
by  general  or  special  endorsement,  or  by  delivery,  as  if  the 
same  were  a  note  of  hand,  payable  to  bearer. 

**  In  testimony  whereof,  the  Board  of  Supeifvisors  of  said 
town  have  caused  to  be  affixed  its  corporate  seal,  and  these 
presents  to  be  subscribed  by  their  Chairman,  and  attested  by 
the  Clerk  thereof;  this  2l8t  day  of  May,  1853. 
"Attest:  M.  V,  PASCO,  Clerk. 

[l.  &]  JOHN  EASTERLY,  Chairman.^' 

^  I,  M.  V.  Pasco,  Clerk  of  the  town  of  Beloit,  do  hereby 
certify  that  the  foregoing  obligation  is  issued  in  pursuance  of 
a  special  act  of  the  Legislature  of  the  sttite  of  Wisconsin,  enti- 
tled 'An  Act  to  authorize  the  town  of  Beloit  to  aid  in  the  con- 
struction of  a  certain  railroad  from  the  city  of  Racine  to  the 
village  of  Beloit,'  approved  February  10th,  1853,  and  sanc- 
tioned by  a  majority  of  the  legal  voters  of  said  town,  at  an 
election  held  for  such  purpose,  April  7th,  1853. 

"M.  V.  PASCO/' 

Attached  to  this  instrument  were  twenty  coupons,  for  the 
payment  of  interest  annually,  on  the  10th  jday  of  February  in 
each  year,  from  the  10th  day  of  February,  1853,  and  the  form 
thereof  was  and  is  as  follows,  to  wit: 
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**  The  town  of  Beloit  will  pay  thirty-five  dollars,  on  the 
10th  day  of  February,  1873,  at  the  office  of  the  Racine,  Janes- 
viUe  and  Mississippi  Railroad  Company,  in  the  city  of  New 
York,  on  presentation  hereof,  being  the  interest  due  that  day 
on  the  bond  of  said  town,  number  ninety-five,  issued  to  said 
company. 

"By  order  of  the  Board  of  Supervisors. 

«W.  W.  DEXTER,  Treasurer.'^ 

The  coupons  upon  which  this  action  is  based,  were  duly 
presented  at  the  place  of  payment  therein  specified,  and  pay- 
ment thereof  duly  demanded,  and  payment  was  then  and 
there  refused. 

Upon  these  facts,  the  circuit  judge,  who  tried  the  case  with- 
out a  jury,  found  as  follows : 

This  cause  having  been  fully  heard  by  me,  I  hereby  find, 
as  matter  of  fact,  that  all  the  allegations  in  the  plaintiff's 
complaint  are  established  by  evidence,  and  are  true: 

And,  as  a  matter  of  law,  find  that  the  plaintiff  is  entitled  to 
a  judgment  against  said  defendant  for  one^  hundred  and  sixty- 
two  dollars  and  seventy-eight  cents,  and  costs. 

Dated,  December  24th,  1858. 

By  the  Court,  A.  SCOTT  SLOAN,  Judga 

In  pursuance  of  the  above  finding  of  the  Court,  judgment 
was  entered  for  the  plaintiff  and  against  the  defendant,  for 
the  sum  named  in  such  finding,  and  costs  of  the  action ;  and 
from  which  the  town  appealed  to  this  court 

The  counsel  for  the  parties  in  this  court  relied  on  the  same 
points  and  authorities  as  in  the  preceding  case  of  Clark  vs. 
The  City  of  JmesviUe. 

J.  JET,  Knotaliony  tot  the  appellant,  relied  upon  the  following 
argument,  in  support  of  the  defense  set  up : 

There  are  two  insuperable  objections  to  the  constitution- 
ality of  the  act  The  plaintiff  claims :  1.  The  act  imposes 
a  tax,  and  creates  a  chai^  upon  the  stock  contemplated, 
but  was  not  passed  by  yeas  and  nays.  2.  It  authorizes  the 
town  an  integral  part  of  the  state,  in  its  governmental  cap- 
acity, to  become  a  stockholder  or  party  in  the  construction 
of  a  work  of  internal  improvement,  and  to  create  a  debt  for 
that  purpose ;  and  enforce  taxation  to  obtain  money  for  the 
payment  of  that  debt,  when  by  the  constitution  the  tohok 
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State  could  do  no  such  thing.  As  to  the  first  point,  sec.  8, 
Art  VIIL,  constitution  reads:  ^On  the  passage  in  either 
house  of  the  I^islature,  of  any  law  which  imposes  a  tax,  or 
creates  a  debt  or  charge,  the  question  shall  be  taken  by  yeas 
and  nays,  which  shall  be  duly  entered  on  the  journal ;  and 
Aree-fifths  of  all  the  members  elected  to  such  house,  shall^ 
in  all  such  cases,  be  required  to  constitute  a  quorum.'' 

The  term,  any  law,  includes  all  laws.  Any  law  upon  sub- 
jects particularly  mentioned^  includes  all  of  the  classes  enum- 
erated. The  category  is  ^  exhaustira  So  that  there  can  be  no 
law  passed  under  our  constitution  which  imposes  a  tax,  or 
creates  a  debt,  or  charge,  unless  the  question  on  the  passage  of 
the  bill  is  taken  by  yeas  and  nays,  and  entered  on  the  jour- 
nal Nor  can  this  be  done  by  less  than  a  majority  of  three^ 
fiifths  of  all  the  members  elected  to  each  house.  Nor  less 
this  three-fifths  rote  on  the  question.  There  is  no  power  to 
pass  such  law  in  any  other  than  the  way  prescribed  in  this 
section.  This  act  imposes  a  tax,  and  therefore  falls  within 
this  section  of  the  constitution,  and  is  void  because  not  pass- 
ed by  yeas  and  nay&  This  may  be  seen  by  referring  to  the 
journals.  Senate  Journal,  1853,  109;  Assembly  Journal, 
same  year,  163. 

Can  the  legislature  authorize  a  debt  to  be  created  in  a 
manner  different  from  that  in  which  it  could  create  the 
same  debt?  Clearly  not  Because,  if  this  could  be  done, 
the  provisions  of  the  constitution  requiring  legislative  power 
upon  given  subjects,  to  be  exercised  in  a  manner  prescribed, 
could  always  be  disregarded.  This  would  render  the  words 
of  the  constitution  nugatory,  if  not  meaningless.  This  dan- 
gerous concession  cannot  be  allowed.  But  however  this  may 
be,  as  to  the  creation  of  a  debt  or  chai^,  diere  is  no  doubt 
that  the  act,  in  the  most  direct  language,  imposed  a  tax.  Ev- 
ery holder  of  these  town  bonds  is  bound  to  know  whether  the 
town  had  lawful  authority  to  issue  them.  If  there  was  a  lack 
of  lawful  power,  the  bonds  are  void ;  and  no  amount  of  ignor- 
ance of  the  want  of  power,  can  entitle  a  party  to  recover 
upon  them.  It  is  like  a  deed  executed  by  an  apparent  attor- 
ney under  a  foiged  power.  No  title  nor  estate  could  pass  by 
such  a  deed,  because  there  would  be  a  want  of  power  to  that 
end.  The  face  of  the  bonds  show  that  the  town  odScers  pro- 
fessed to  act  under  a  special  authority.  E\rery  holder  can, 
and  at  his  peril  must,  find  out  whether  that  special  power 
did  in  fisict,  and  in  law  exist  .  If  the  enactment  was  uncon- 
stitutional, then  the  power  did  not  exist 
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Suppose  the  town  officers  should  leT7  a  seyen  thousand 
dollar  tax  for  the  annual  interest  on  these  bonds,  must  they 
not  say  ^  tAU  ad  inyiosei  the  taxy  and  makes  it  our  duty  to 
levy  and  collect  it?  Clearly  this  is  their  only  warrant.  But 
the  tax-pay^  replies,  ^  it  is  admitted  that  by  the  language  of 
the  act  the  legislature  imposes  the  tax,  and  makes  it  your 
duty  to  levy  and  collect  it;  but  that  act  was  not  passed  by 
yeas  and  'nays,  as  required  by  the  constitution,  and  is,  there- 
fore void.  Without  voting  in  this  manner,  th^  legislature 
had  no  power  to  pass  the  act.  You,  therefore,  have  no  power 
or  duty  in  the  premises.'^  Can  there  be  any  doubt  that  the 
tax-payer  would  be  right,  and  that  the  act^  bonds,  and  tax, 
would  all  be  void  ?    We  think  not 

The  constitution  having  made  the  journal  the  record  eui* 
dence  of  how  such  laws  ara  passed,  there  is  no  other  way 
of  ascertaining  this  &ct,  than  by  consulting  this  repository. 
PurAf  V8.  The  People,  2  Hill,  34 ;  S.  C.  in  4  Hill,  390;  14, 
III,  297. 

The  constitution  clearly  protects  every  person  from  the 
payment  of  any  tax  which  the  legislature  may  impose,  unless 
the  enactment  under  which  the  right  to  tax  is  claimed,  is 
passed  by  yeas  and  nays.  It  also  necessarily  follows  that 
there  is  an  inhibition  upon  all  to  do  any  thing  whatever 
which  may  result  in  taxation  under  an  enactment  not  thus 
passed.  The  inhibition  extends  to  all  laws  which  impose 
a  tax,  whether  the  imposition  is  co-extensive  with  the  bound- 
aries of  the  state,  or  is  confined  to  some  local  sub-division, 
makes  no  diflbrenca  The  mandatory  injunction  is  co-exten- 
sive with  the  power  to  impose  taxes.  The  effect  of  the  de- 
claration is,  that  in  all  cases  where  the  l^slature  have  the 
power  to  impose  taxes,  they  shall  only  exercise  it  in  voting 
by  yeas  and  nays.  On  the  first  point,  therefore,  the  act  must 
be  held  unconstimtional  and  void. 

On  the  second  point,  the  constitution.  Art  VIII,  sea  10, 
declares  that  ^tbe  state  shall  never  contract  any  debt  for 
works  of  int^nal  improvement,  or  be  a  party  in  carrying  on 
such  worka^'  If  the  legislature  cannot  exercise  power  for 
eidier  purpose,  can  that  body  enable  different  parts  of  the 
state,  in  their  political  and  governmental  capacity  to  do  so  ? 
This  proposition  can  only  be  maintained  by  establishing  the 
position  that  power  can  be  obtained  from  a  source  where  it 
does  not  exist  It  cannot  be  doubted  that  the  object  sought  to 
be  attained  by  prohibiting  the  state  from  contracting  any  debt 
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^or  works  of  internal  improvement,  was  to  completely  protect 
every  person  from  the  payment  of  taxes  for  the  construction 
of  such  works,  or  on  account  thereoC  Taxation  can  only  be 
imposed  or  enforced  by  the  exercise  of  sovereign  power  in  the 
enactment  of  laws  and  the  execution  thereof.  This  being  so, 
it  conclusively  follows  that  the  inhibition  is  upon  the  legisla- 
tive power  to  pass  any  law  or  act,  for  or  on  account  of  works 
of  internal  improvements,  which,  when  carried  out  or  execu- 
ted, will  re^lt  or  ultimate  in  taxation.  This  being  so,  no 
man  can  be  compelled  to  pay  taxes  for  the  construction  of  any 
railroad  or  canal  Where  the  legislature  have  not  the  power 
to  impose  a  tax  upon  all  the  tax-payers  of  the  state,  by  a  law 
co-extensive  with  its  territorial  limits,  they  cannot  as  to  such 
specified  object,  impose  a  tax  which  shall  be  binding  upon  a 
minority  of  tax-payers,  or  upon  all  who  reside  or  own  taxa- 
ble property  within  territorial  limits  less  than  the  whole  state. 

If  this  can  legally  be  done,  then  it  is  clear  that  the  consti- 
tution is  no  protection  to  a  miniority.  The  great  object  of 
written  constitutions  is  to  protect  minorities  against  the  pow- 
er of  the  majority.  Unless  this  object  is  maintained  intcKt^ 
constitutions  are  of  no  earthly  usa 

Our  constitution  either  does  or  does  not  operate  upon  and 
protect  each  individual  the  same  aa  it  does  all  others  of  the 
body  politic.  If  it  does  not,  it  is  discriminative  and  partial 
If  it  does,  the  reverse  is  the  case.  If  then,  it  is  not  partial 
and  discriminative  upon  this  subject,  all  may  be  taxed  for 
works  of  internal  improvement^  or  else  no  person  can  be.  In 
other  words,  what  cannot  be  done  upon  this  subject  as  to  all, 
cannot  be  done  as  to  one,  or  any  number  less  than  all  Can 
it  be  shown  that  it  was  not  the  intention  of  the  ftamers  of  the 
constitution,  and  of  the  people  in  adopting  it,  to  protect  all, 
from  the  payment  of  taxes  for  works  of  internal  improvement 
or  in  other  words,  was  not,  and  is  not  this  the  intention  of 
the  above  recited  inhibitory  words  ? 

The  state  cannot  contract  any  debt  ^  for  works  of  internal 
improvement,  or  be  a  party  in  canying  on  such  works,"  for 
the  reason  that  either  would  involve  taxation.  The  sole  es- 
sence of  the  provision  is  to  prohibit  taxation  for  such  works. 
The  state  in  point  of  territory  includes  all  the  towns  as  its 
parts.  The  whole  sovereign  power  cannot  authorize,  or  cre- 
ate a  debt  for  such  purposes.  How  then  can  a  part  of  a  state 
do  so  ?  This  cannot  be  done,  unless  a  part  of  the  sovereignty 
has  more  power  than  the  whole.    But  the  state  is,  by  the  very 
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words  of  the  constitution,  prohibited.  A  prohibition  of  the 
whole  must  be  a  prohibition  upon  all  the  parts  of  that  whole. 
Without  special  authority  conferred,  no  town  can  subscribe 
for  such  stock  in  any  railroad  company,  or  contract  any  debt 
for  the  construction  of  a  railroad,  or  be  a  party  in  carrying  on 
such  such  work.  No  town  can  have  such  power  unless  it 
can  be,  and  is  derived  from  the  state.  By  the  constitution, 
the  state  is  prohibited  from  doing  any  of  these  things.  The 
town  to  have  the  power,  must  get  it  from  a  source  where  it 
does  not  exist  Both  the  town  and  state  are  destitute  of  this 
power.  The  act  in  question,  therefore,  presents  the  anomaly 
of  two  powerless  bodies  creating  a  power. 

Judge  Ranny,  in  Cass  vs.  Dillon,  2  Ohio  St  R,  632,  says  : 
^  The  third  section  of  the  same  article  provides :  Except  the 
debts  above  specified,  in  sections  one  and  two  of  this  article, 
no  debt  whatever  shall  hereafter  be  created  by,  or  on  behalf 
of  the  state. 

**  Sec  4.  *  The  credit  of  the  state  shall  not,  in  any  manner, 
be  given  or  loaned  to  or  in  aid  of  any  individual,  association, 
or  corporation  whatever;  nor  shall  the  state  ever  hereafter 
become  a  joint  owner,  or  stockholder,  in  any  company  or  as- 
sociation in  this  state  or  elsewhere,  formed  for  any  purpose 
whatever.' 

*'  Sec.  5.  ^  The  state  shall  never  assume  the  debts  of  any 
county,  city,  town  or  township,  or  of  any  corporation  what- 
ever, unless  such  debt  shall  have  been  created  to  repel  inva- 
sion, suppress  insurrection,  or  defend  the  state  in  war.' 

^And  again,  in  the  article  on  finance  and  taxation,  (art  12, 
sec.  6,)  still  bearing  in  mind  that  the  embarrassments  of  the 
state  have  mainly  arisen  from  indebtedness  incurred  for  inter- 
nal improvements,  and  apparently  to  make  assurance  doubly 
sure,  it  is  declared:  'The  state  shall  never  contract  any  debt 
for  works  of  internal  improvement'  The  chief  object  of 
these  provisions,  in  their  application  to  the  state  government, 
are  too  manifest  to  require  comment  In  the  most  explicit 
and  cogent  language,  they  prohibit  the  state  from  contracting 
or  assuming,  either  directly  or  indirectly,  any  indebtedness 
whatever,  except  for  the  purposes  allowed  in  the  first  and 
second  sections  of  the  8th  article.  And  the  fourth  section  of 
article  8  is  equally  explicit  in  denying  the  right  of  the  state 
to  become  a  joint  owner  or  stockholder  in  any  company, 
for  any  purpose  whatever. 

^  The  moment  the  constitution  took  effect,  all  legislation 
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then  existing  authorizing  the  creation  of  any  such  liability,  it 
is  admitted,  was  instantly  repealed,  and  the  authority  revoked. 
But,  it  is  claimed  that  these  sections  only  operate  to  restrain 
the  state  government,  as  their  representative  of  its  sover* 
eignty,  from  assuming  liabilities  to  bind  the  whole  state, 
while  they  leave  its  political  divisions  under  authority  of 
law,  free  to  construct  public  improvements,  and  if  necessary, 
and  deemed  expedient,  to  incur  any  amount  of  indebtedness 
for  that  purpose. 

^^  It  is  wholly  unnecessary  in  the  decision  of  this  case,  to 
determine  this  question,  since  the  particular  form  of  indebt- 
edness here  attempted  to  be  incurred  is,  in  my  opinion,  ex- 
pressly prohibited  by  the  6th  section  of  the  8th  article,  to 
which  1  shall  particularly  aUude  in  the  further  progress  of 
this  opinion;  and  I  have  introduced  the  sections  already 
quoted,  chiefly  for  the  purpose  of  showing  the  great  care 
evinced  by  the  convention  to  put  a  final  end  to  what  was 
justly  regarded  a  formidable  eviL  But  if  the  position  is  ten- 
able, it  must  be  admitted  the  constitution  contains  no  guar- 
anty whatever  to  the  tax  payers,  against  being  involved  in 
indebtedness  to  any  extent  for  internal  improvements,  through 
the  medium  of  counties,  except  in  the  particular  mode  of 
loaning  their  credit,  or  subscribing  to  the  stock  of  corpora- 
tions. I  am  therefore  unwilling  to  pass  it  in  silence,  or  to 
suffer  the  opportunity  to  escape  without  saying  that  I  am 
very  far  from  yielding  it  my  assent  I  should  hesitate  long 
before  coming  to  the  conclusion  that  the  great  object  of  these 
provisions  could  be  thus  easily  and  obviously  evaded.  I  may 
admit  that  the  precise  import  of  the  language  employed,  where 
the  letter  only  is  regarded,  may  be  open  to  this  narrow  con- 
struction. 

^  But  the  construction  of  a  penal  statute,  and  a  remedial 
legislative  enactment,  or  constitutional  provision,  involve  very 
different  considerations ;  and  this  case,  throughout,  furnishes 
another  and  forcible  illustration  of  the  absolute  necessity,  in 
the  latter  class  of  cases,  of  comprehending  clearly  the  spirit 
and  object  of  the  provision,  and  of  holding  that  *cases  within 
its  equity  are  included  within  it,  and  governed  by  it 

"  However  sagacious  and  intelligent  legislators  may  be,  no 
human  intelligence  can  foresee  the  infinite  variety  of  circum- 
stantial variation  that  may  arise  in  cases  to  which  the  reason 
of  the  rule  extends;  and  however  voluminous  a  code  of  laws 
may  be,  such  cases  can  never  all  be  subjected  to  a  precise 
description. 
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*^  If  this  be  trne  of  statutory  enactments,  how  eminently  so 
of  constitutional  provisions,  necessarily  expressed  with  brevi- 
ty, and  designed  to  declare  great  principles,  in  the  fewest  pos- 
sible words  ? 

^  To  the  judicial  tribunals  belongs  the  duty  of  applying 
these  to  individual  cases,  often  a  work  of  difficulty,  and  re- 
quiring the  exercise  of  the  highest  powers  of  judgment  and 
discrimination ;  and  in  the  discharge,  duty,  the  polar  star  to 
guide  the  judicial  mind,  should  be  the  object  intended  to  be 
accomplished  by  the  provision.  And  it  should  be  so  con* 
strued  as  to  preserve  this  in  full  vigor,  unimpared  by  evasion, 
although  in  doing  so  the  letter  may  not  be  strictly  adhered 
to. 

*^Now,  what  object  was  intended  to  be  accomplished  by 
prohibiting  the  state  from  contracting  ^any  debt  for  purposes 
of  internal  improvement?'  The  answer  is  plain,  palpable 
and  undeniable,  that  it  was  designed  to  protect  the  people  of 
the  state  from  the  delusion,  embarassment  snd  onerous  taxa- 
tion to  which  they  had  before  been  subjected.  It  was  not  the 
state  as  a  mere  ideal  abstraction,  unconnected  with  her  citi- 
zens and  her  soil,  that  needed  protection ;  but  the  state,  as 
composed  of  her  people,  and  their  territorial  oi^nizations  of 
towns,  cities  and  counties  of  which  it  was  made  up.  It  was 
not  the  name  of  a  state  debt  against  which  it  was  intended 
to  guard,  but  the  burthens  which  such  a  debt  imposed  upon 
the  property  of  the  citizens  of  the  stata  It  was  not  the  par- 
ticular form  in  which  the  liability  might  be  incurred,  or 
whether  its  payment  was  imposed  upon  all  or  only  a  part  of 
the  people ;  but  it  was  intended  to  give  every  citizen  a  con- 
stitutional guaranty  that  no  debt  was  to  be  contracted  for 
that  purpose  which  might  ultimately  involve  taxation  for  its 
payment,  and  to  afford  him  a  sure  protection  against  the 
unwelcome  visits  of  the  tax  gatherer,  calling  for  money  to 
pay  such  indebtedness,  that  this  section  was  inserted. 

"  Upon  any  other  construction,  it  is  scarcely  worth  the 
parchment  upon  which  it  is  written. 

^  For,  if  the  legislature  may  authorize  one  county  to  incur 
such  indebtedness,  it  may  authorize  all ;  and  if  it  may  au- 
thorize them  to  do  it,  it  may,  with  still  less  doubt,  require  it 
to  be  done.  And  in  this  way  a  debt  to  any  amount  may  be 
contracted  under  its  authority,  for  a  prohibited  purpose,  with 
its  burden  imposed  on  all  the  property  of  the  citizens  of  the 
state,  and  .subjecting  them  to  the  same  oppressive  taxation  as 
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though  the  same  was  assumed  directly  by  the  state.  The 
proyision  would  thus  wholly  fail  to  effectuate  its  manifest  and 
substantial  objects,  and  its  protection  be  reduced  to  a  mere 
shadow;  since  it  would  matter  little  to  the  tax  payer  whether 
bis  property  was  taken  to  pay  a  debt  for  that  purpose^  nomi- 
nally incurred  by  the  county  or  stata 

^  The  construction  for  which  I  contend  is  entirely  consist- 
ent with  the  language  of  the  section,  and  I  think  demanded 
as  the  result  of  the  principles  already  settled  in  this  court 
The  legislative  power  of  the  state,  in  the  exercise  of  sover- 
eign authority,  can  alone  authorize  the  construction  of  inter- 
na improvements.  A  county  is  invested  with  no  single 
attribute  of  sovereignty,  and,  under  the  constitution,  cannot 
be. 

^  When  its  organization  is  employed  for  carrying  into  effect 
a  law  of  that  character,  it  is  used  as  a  mere  instrumentality, 
a  means  in  the  hands  of  the  legislative  power  to  accomplish 
its  purposes,  and  can  do  nothing  but  execute  some  subordi- 
nate function.     1  0.  State  R.,  89,  95. 

^  In  virtue  of  its  own  powers,  therefore,  a  county  cannot 
construct  these  improvements,  and,  of  course,  cannot  contract 
a  debt  for  the  purposa  If  a  debt  is  contracted,  it  must,  from 
the  nature  of  the  thing,  be  contracted  by  the  state  through  its 
legislative  department,  whether  the  payment  of  the  debt  is 
imposed  upon  the  state,  or  a  county ;  or,  in  the  latter  case, 
whether  it  is  voluntarily  assumed  by  the  county  or  forced 
upon  it  What  the  state  cannot  do  directly,  it  certainly  can- 
not do  indirectly. 

^Constitutional  and  statutory  provisions  and  legal  rules 
would  become  little  less  than  a  burlesque  if  they  possessed 
so  little  vitality  as  to  be  subverted  and  made  powerless  by 
indirect  attacks  upon  the  principles  they  are  established  to 
sustain. 

"Now,  it  is  positively  declared:  'The  state  shall  never 
contract  any  debt  for  purposes  of  internal  improvement' 

"  It  is  by  no  means  clear  that  the  precise  language  of  the 
section  is  not  invaded  when  a  debt  is  authorized  or  com- 
manded by  the  law-making  power  of  the  state,  for  this  pur- 
pose, although  its  burden  is  cast  upon  one  or  more  counties. 
But,  if  it  is  not,  is  it  not  a  sheer  and  palpable  evasion  of  the 
spirit  and  purpose  of  the  provision,  to  allow  the  same  object 
to  be  attained  by  the  use  of  interdicted  means,  imposing  the 
same  burden  upon  a  part  or  all  of  those  intended  to  be  pro- 
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tected,  and  followed  by  the  same  oppressive  taxation?  I 
think  it  is ;  and  such  was  evidently  the  opinion  of  the  court 
of  appeals  in  Kentucky,  in  the  ^case  of  Slack  et  aL  vjf.  Ma^a^ 
ville  ir  Lexington  R.  R.  Co^  15  B.  Monroe,  upon  a  provision 
of  the  constitution  of  that  state,  much  less  explicit  than  this, 
ahhongh  it  did  not  become  necessary  in  that  case  definitely 
to  settle  the  que^ion. 

^  If  it  is  so,  and  if  the  constitution,  in  protecting  the  people 
of  this  state  from  this  evil  and  oppression,  has  necessarily 
protected  all  its  oi^anized  parts,  and  every  individual  citizen, 
it  follows  that  this  attempt  to  create  a  debt  for  internal  im* 
provements,  under  legislative  authority,  is  inoperative  and 
void,  as  it  stands  confessed  that  this  provision  of  the  consti- 
tution was  absolute  and  imperative,  from  the  time  the  instm* 
ment  took  effect  If  this  is  not  the  true  construction,  the 
next  fitful  fever  that  seizes  the  legislative  body,  may,  with 
the  uttnost  facility,  plunge  us  into  another  twenty  million, 
debt,  and  call  for  another  half  century's  endurance,  by  ap* . 
portioning  its  burden  upon  the  counties  of  the  state,  and  call- 
ing  it  the  debt  of  the  counties,  instead  of  a  state  debt ;  not* 
withstanding  the  utmost  anxiety  is  everywhere  apparent  tQ 
prevent  such  a  result'^ 

Again,  on  page  641,  the  same  judge,  speaking  of  the  Clin* 
ton  county  case,  says :  ^  The  corner  stone  upon  which  the 
opinion  is  based,  is  found  in  the  fact  that  the  General  Assem- 
bly was  invested  with  express  authority  to  construct  internal 
improvements,  and  unrestricted  in  its  choice  of  instrumental- 
ities  and  means,  to  attain  the  end.  A  county,  it  was  held, 
might  be  employed  as  such  instrumentality,  and  indebteHd* 
ness  and  taxation,  as  lawful  means,  at  the  time  the  power 
was  ex^cised,  and  the  obligation  incurred  by  the  subscrip* 
tioD. 

^  But  everything  was  made  to  depend  fof  its  validity  and 
force  upon  the  exercise  of  the  sovereign  power  with  which 
the  legislative  body  was  clothed,  at  the  time  the  acts  were 
done;  and  which  it  could  neither  delegate  nor  surrender. 
Here,  the  same  acts  are  attempted  to  be  performed,  and  the 
same  obligations  incurred,  under  the  legislative  authority  of 
a  government,  not  thus  unrestricted  in  its  choice  of  means, 
but  expressly  prohibited  finun  authorizing  what  has  actually 
been  dona'' 

This  reasoning  of  Judge  Ranny  has  not  been,  and  it  is  be- 
Ueved  that  it  cannot  be  answered    The  majority  of  the  court 
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seem  to  admit  that  this  construction  was  correct    They  sim- 

Ely  decide  that  the  legislative  act  in  question,  having  become 
iw  under  their  old  constitution,  was  not  abrogat^  by  the 
taking  effect  of  the  new  constitution. 

Upon  examination  of  the  numerous  cases  which  have  been 
decided  in  the  various  states,  sustaining  the  constitutionality 
of  legislative  acts,  it  will  be  seen  that  they  are  all  based  upon 
the  fact,  that  the  state  in  its  sovereign  capacity,  had  the  pow- 
er and  authority  to  become  a  party,  or  to  be  the  sole  party 
in  the  construction  of  the  specified  works  of  internal  im- 
provement, with  full  power  to  create  debts  therefor,  and  to 
enforce  the  payment  of  taxes  to  obtain  the  money  to  satisfy 
such  debts :  That  the  state  was  in  no  way  restricted  as  to 
the  manner,  the  locality,  or  time  when  these  powers  should 
be  exercised  In  other  words,  as  to  this  whole  matter,  the 
will  of  the  legislature  expressed  by  legislative  enactment,  was 
the  measure  of  state  power.  That,  as  a  consequence  thereof, 
towns,  villages,  cities,  and  counties,  might  be  used  as  instru- 
ments for  the  execution  of  this  governmental  power.  That 
taxation  is  the  exercise  of  one  of  the  highest  of  governmen- 
talpowers  cannot  be  doubted. 

Without  any  elaboration  of  this  proposition,  we  will  as- 
sume that  it  is  correctly  stated*  Towns,  villages,  cities,  and 
counties,  must  exert  governmental  power  in  the  collection  of 
taxes,  in  order  to  get  money  to  pay  debts  contracted  for  the 
construction  of  works  of  internal  improvement  This  con- 
ceded, how  stands  the  matter  if  the  act  in  question  can  be 
sustained  ?  Clearly  in  this  wise.  The  whole  state  cannot 
exercise  the  governmental  power  of  creating  debts,  and  en- 
forcing the  payment  of  taxes,  for  purposes  of  internal  improve- 
ment, in  and  of  itself,  and  in  its  own  name ;  but  with  the 
aid  of  some  part  of  the  state,  and  in  the  name  of  such  part, 
the  power  may  be  exercised,  in  more  or  less  rapid  succession, 
until  all  the  parts  become  instruments  in  accomplishing  what 
the  whole  is  prohibited  from  doing.  When  all  the  parts  have 
thus  lent  their  helping  hand,  they  do  what  the  whole  can- 
not do,  because  prohibited  by  the  constitution.  What  cannot 
be  done  by  the  state  in  the  exercise  of  the  whole,  or  entirety 
of  sovereign  power,  without  the  aid,  approbation,  or  consent 
of  some  of  its  parts,  can  be  done  with  such  aids,  approbation, 
or  consent,  from  any  one  of  its  political,  governmental  divis- 
ions, or  parts.  In  other  words,  two  powerless  bodies  may 
create  a  power.   By  this  governmental,  or  sovereign  legeide- 
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main,  things  that  cannot  be  done  at  once,  and  by  direct 
means,  may  be  done  piecemeal,  and  by  indirect  means. 

We  hold,  that  unless  the  meaning  and  intention  of  the 
constitution  is  that  the  legislature  have  no  power  to  pass  any 
act  which  authorizes  or  requires,  or  which  may  result  in  tax- 
ation in  the  least  degree,  in  any  part  of  the  state,  for  works 
of  internal  improvement,  it  might  as  well  have  contained  no 
word  upon  the  subject  of  such  works.  Taxation  is  the  sub« 
stance  of  the  prohibition  upon  the  state.  It  is  folly  to  con- 
tend that  the  substance  of  this  inhibition  is  the  mere  name 
of  the  tax.  Different  names  possess  no  charm,  when  the 
thing  to  which  they  may  be,  or  are  applied,  is  all  the  while 
the  same  to  those  effected  or  operated  upon  by  that  thing. 
That  no  part  of  the  state  can,  by  any  means  whatever,  incur 
any  debt  for  purposes  of  internal  improvement  which  in- 
volves taxation,  is  consistent  with  every  provision  in  the  con- 
stitution. The  only  other  provisions  of  the  constitution 
which  may  be  supposed  to  have  even  a  remote  bearing  upon 
the  question  under .  consideration,  are  contained  in  Article 
XL  Section  one  of  this  article  declares  that  ^corpora- 
tions without  banking  powers  or  privileges,  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act, 
except  for  municipal  purposes,  and  in  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of  the  corporation  can- 
not be  attained  under  general  laws.'' 

Sec  3.  ^  It  shall  be  the  duty  of  the  legislature,  and  they  are 
hereby  empowered  to  provide  for  the  organization  of  cities 
and  incorporated  villages,  and  to  restrict  their  power  of  tax- 
ation, assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  abuses  in  assessments 
and  taxation,  and  in  contracting  debts  by  such  municipal 
corporations.'' 

From  this  language,  it  is  certain  that  cities  and  incorpor- 
ated villages  are  municipal  corporations.  They  are  denom- 
inated ^  such  municipal  corporation."  It  is  not  now  materi- 
al to  inquire  what  other  political  governmental  divisions  of 
the  state  are  such  corporations.  These  municipal  corpora- 
tions can  only  be  created  **  for  municipal  purposes."  The 
first  section  of  the  article  now  under  consideration,  gives  the 
power  to  create  such  corporations  ^  for  municipal  purposes." 
This  excludes  the  power  to  create  them  for  any  other  pur- 
pose. Should  it  be  said  that  the  power  to  create  municipal 
corporations  is  contained  in  the  general  grant  of  legislative 
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power,  or  that  it  k  contained  in  the  third  section,  which 
makes  it  the  duty,  and  confers  upon  the  legislature  the  power 
to  provide  for  the  oi^anization  of  cities  and  incorporated  Til- 
lages/' then  we  reply,  the  provision  that  the  l^islature  may 
create  corporations  for  *^  municipal  purposes/'  is  a  restriction 
upon  the  power  of  the  legislature,  given  in  general  terma 
Because^  if  not  intended  as  a  restriction,  the  language  is  use- 
less, and  means  nothing.  However,  the  legislative  power  is 
granted  to  create  municipal  corporations,  we  hold  that  when 
the  same  instrument  which  confers  the  power  to  create,  also 
declares  for  what  purposes  the  same  may  be  created,  that 
they  cannot  be  created  for  any  other  purpose.  What  would 
be  the  use  of  declaring  the  purposes  for  which  such  corpora- 
tions might  be  creat^,  if  they  may  also  be  created  for  pur-  • 
poses  other  than  those  specified  ?  When  the  purposes  are 
mentioned,  the  language  must  limit  the  power  of  creation  to 
the  purposes  specified.  Had  the  intention  been  to  leave  the 
power  unconfined,  or  not  to  limit,  nothing  would  have  been 
said  about  the  purposes  for  which  the  corporations  might  be 
created. 

Again,  is  there  not  a  difference  between  creating  a  corpora* 
tion  and  providing  for  the  organisMition  of  such  corporation  ? 
It  would  seem  so,  from  the  fact  (which  cannot  be  successfully 
confuted,)  that  the  legislature  may,  by  direct  language,  say 
that  certain  persons  named,  or  that  certain  described  territory 
shall  be  a  body  corporate,  from  and  after  the  taking  effect  of 
the  act.  This  would  not  be  an  act  providing  fi>r  the  organi- 
zation of  a  corporate  body.  The  body  might  never  oiganiza 
The  organization  of  a  body  corporate  is  getting  into  active 
form,  or  business-doing  condition,  by  the  dection  or  appoint- 
ment of  officers,  agents,  &c.  This  would  be  an  act  The 
law  providing  how  this  should  be.  done,  would  be  a  law  pro- 
viding for  such  organization.  The  legislative  act  creating  the 
corporation  would  be  a  different  law.  True,  the  law  creating 
die  corporation,  and  that  providing  for  its  organization,  mi^t 
both  be  in  the  same  bill,  and  take  effect  at  the  same  tima  It 
is  equally  true,  that  they  might  be  in  different  bills,  and  take 
effect  at  different  periods  of  tima 

Having  come  to  the  conclusion  that  the  l^slatnre  have  no 
power  under  the  constitution  to  create  municipal  corporations, 
^except  for  municipal  puiposes/'  we  will  necct  consider  what 
is  meant  by  the  words,  ^  municipal  purposes.''  That  this 
language  is  used  to  designate  something  else  than  the  ends. 
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objects  and  powers  applicable  to  pri^rate  corporations,  is  so  ob- 
vious as  to  require  no  comment 

We  understand  tbat  ^  municipal  purposes"  .means  the  at- 
tainment of  such  local  goTemmental  ends^  by  the  execution 
of  local  power,  as  may  be  necessary  for  and  useful  in  the 
protection  of  the  political  and  civil  rights  of  the  individuals 
composing  the  local  body  politic  If  this  is  a  correct  con- 
straction,  and  if  it  be  also  true,  that  the  legislature  have  no 
power  to  create  ^  municipal  corporations,''  except  for  the  at- 
tainment of  the  ends  already  supposed,  then  it  is  clear  that  the 
legislature  have  no  power  to  authorise  municipal  corporations 
to  create  debt  or  to  collect  taxes  for  the  construction  of  works 
of  internal  improvement 

But,  whatever  may  be  the  correct  construction  or  interpre- 
tation of  the  words  ^  for  municipal  purposes/'  it  is  clear  that 
the  legislature  do  not  possess  this  power,  if  it  be  true  that 
these  words  are  used  to  designate  powers,  objects  and  ends, 
not  applicable  to  private  corporation&  Because,  being  inap- 
plicable to  those  private  corpomtions,  the  language  is  restrict- 
ive upon  the  power,  and  requires  that  the  legislature  should 
create  these  municipal  corporations  solely  for  purposes  other 
than  the  purposes  for  which  railroad  companies  and  other 
private  corporati(ms  are  or  may  be  created. 

Again,  by  sec  8,  Art  XI,  before  recited,  the  legislature  are 
vested  with  the  express  power,  and  the  duty  enjoined,  to  re- 
strict the  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  credit,  so  as  to  prevent  abuses 
in  assessments  and  taxation,  and  in  contracting  debts  by  such 
municipal  corporations." 

If  the  legislature  are  bound  to  restrict  and  confine  the  pow- 
er of  these  corporations,  so  as  ^  to  prevent  abuses  in  assess- 
ments and  taxation,  and  in  contracting  debts,"  it  remains  to 
be  seen  whether,  under  this  legislative  power,  these  corpora- 
tions may  be  authorissed  to  levy  any  amount  of  taxes,  and  to 
contract  any  amount  of  debt,  regardless  of  objects  or  purpose& 
Is  the  giving  power  to  do  certain  things,  a  restriction  upon 
that  power  as  to  those  certain  things  ?  If  so,  it  would  be  re- 
stricting an  incorporated  village  in  the  power  of  taxation  by 
authorizing  it  to  levy  an  annual  tax  of  eight  hundred  million^ 
of  dollars.  But  would  this  be  such  a  restriction  as  would 
^  prevent  an  abuse'^  of  taxation  ?  This  is  the  great  question. 
All  power  to  create  debts,  to  levy  taxes,  to  make  assessments, 
kCf  must  be  so  restricted  as  ^  to  prevent  abuses"  in  relation 


Digitized  by  CjOOQ IC 


214  WISCONSIN  REPORTS.  [1860 


Boahnell  yi.  Beloit 


thereto,  for  the  reason  that  the  legislature  have  no  power  to 
authorize  abuses. 

The  enumerated  subjects  for  the  exercise  of  municipal 
power,  include  everything  which  can  involve  taxation  by  such 
corporations.  So  that  is  clear  that  abuses  in  taxation  must 
be  prevented,  though  it  be  conceded  that  these  corporations 
may  be  authorized  to  levy  taxes  for  purposes  other  than  those 
for  which  they  may  be  created.  Is  it,  or  is  it  not,  an  abuse  of 
taxation  to  tax  the  people  of  the  town  of  Beloit  two  hundred 
and  forty  thousand  dollars  in  twenty  years,  in  addition  to  their 
proportion  of  state,  county,  and  all  town  taxes  for  the  support 
of  the  poor  and  town  government?  Or  is  the  town  of  Beloit 
without  the  spirit  of  these  provisions  in  relation  to  municipal 
corporations  ?  If  so,  how  stands  the  city  of  Beloit,  within 
the  town,  and  which  was  a  village  at  the  time  of  the  passage 
of  the  act  in  question  ?  If  this  city*  cannot  now  be  compelled 
to  pay  these  taxes  because  it  involves  an  abuse  of  taxation, 
how  could  the  town  and  village  be  compelled  to  do  so  ?  Can 
towns  be  authorized  to  create  debts,  and  enforce  taxation  for 
railroad  purposes,  or  for  purposes  other  than  those  for  which 
they  were  and  may  be  created  ?  Is  our  constitution  thus 
partial  and  discriminative  in  favor  of  villages  and  oities,  and 
against  towns  ?  •  Is  an  abuse  of  taxation  a  question  of  fact,  of 
law,  or  compounded  of  law  and  fact,  or  a  question,  be  its  na- 
ture what  it  may,  to  be  determined  by  the  legislature  ?  If  to 
be  determined  by  the  legislature,  is  that  determination  final, 
exclusive  and  non-reviewable  in  the  courts  of  the  state? 
This  cannot  be,  because  the  legislature  is  not  the  sole  and 
exclusive  judge  of  the  measure  of  its  power  in  this  particu- 
lar. To  hold  that  it  is  such  sole,  exclusive  judge,  is  to  hold 
that  it  may  authorize  abuse  in  taxation ;  or  that  there  cannot 
be  any  such  thing  as  an  abuse  of  this  kind.  The  result  of 
this  inevitably  is,  that  this  language  of  the  constitution  means 
nothing.  Because,  with  this  language  in  the  constitution,  the 
power  is  the  same  as  it  would  be  were  the  language  out  of  it 
It  is  the  business  and  duty  of  this  court  to  construe  and  de- 
termine what  the  language  in  the  constitution  means.  The 
court  must  therefore  construe  this  language  and  pronounce 
its  meaning.  When  the  precise  meaning  is  declared,  it  will 
De  easy  to  determine  whether  there  is  an  abuse  in  taxation,  in 
any  case  that  is  presented,  when  there  is  no  dispute  as  to  the 
facts,  or  where  the  facts  have  been  found  by  a  court  or  jury. 
The  question  is  therefore  a  judicial  one,  and  not  legislative. 
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In  this  case  there  is  no  dispute  about  the  facts ;  and  if  there 
is  not  an  abuse  in  taxation  presented  in  the  matter  of  amount 
alone,  it  will  be  somewhat  difficuh  to  state  the  amount  that 
will  present  a  case  of  such  abuse.  But  indepeudeut  of  the 
question  of  amotint,  there  is  a  direct  abuse  in  the  creation  of 
a  debt  and  imposing  taxes,  for  purposes  other  than  those  for 
which  municipal  corporations  may  be  created. 

All  the  power  of  municipal  corporations,  in  relation  to  tax- 
ation, a^ssessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  when  exercised,  must  be  confined  to  the 
purposes  for  which  they  may  be  created ;  and  for  no  other 
purpose  can  any  of  these  powers  be  exercised.  And  as  to 
matters  where  these  powers  may  be  exercised,  the  powers 
must  be  restricted  to  such  an  extent,  that  there  shall  be  no 
abuse  in  taxes.  This  third  section  in  words  only  applies  to 
^  such  municipal  corporations''  as  are  ^  incorporated  villages 
and  citiea"  If  the  spirit  of  this  section  does  not  include 
towns  and  counties,  then  it  remains  to  be  seen  whether  they 
can  by  any  possibility  be  authorized  to  contract  debts  and 
enforce  taxation  to  any  extent,  and  for  any  purpose,  without 
r^rard  to  the  objects  of  their  creation. 

This  presents  two  considerations :  1.  Are  towns  and  counties 
municipal  corporations  ?  2.  If  they  are  such  corporations,  can 
the  legislature  authorize  them  to  do  any  act  foreign  to  or 
without  the  purposes  for  which  they  may  be  created  ? 

As  to  the  first  proposition,  we  contend  that  towns  and 
counties  are  municipal  corporations.  This  court  has  decided 
that  the  taking  of  private  property  for  a  common  highway, 
was  not  taking  it  for  municipal  purposes,  which  required  the 
verdict  of  a  jury,  establishing  the  necessity  of  so  doing  before 
it  could  be  done,  within  section  13,  Art  I,  of  the  constitution. 
It  is  obvious  that  this  decision  is  correct,  because  a  highway 
is  for  all  the  people  of  the  state ;  and  property  taken  therefor 
is  taken  for  the  use  of  the  whole  publia  This  being  so,  it 
cannot  in  any  just  sense  be  said  that  the  property  is  taken 
for  municipal  purposes.  Thb  is  not  a  decision  determining 
what  is  and  what  is  not  a  municipal  corporation.  This  last 
was  not  necessary  to  a  decision  of  the  points  raised  in  the 
case  referred  to.  Burrill,  in  his  Dictionary,  defines  a  muni* 
cipal  corporation  to  be  ^  a  public  corporation ;  a  corporation 
created  by  government  for  political  purposes,  and  having  sub- 
ordinate legislative  powers,  to  be  exercised  for  local  purposes, 
such  as  a  county,  city,  town,  or  village''    Much  the  same 
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definition  is  given  in  2  Kent's  Commentaries,  275.  Burrill, 
in  defining  the  word  ^  manicipal/'  says,  ^  belonging  to  a  oitj, 
town,  or  place,  having  the  rignt  of  local  government;  belong- 
ing to  or  affecting  a  particular  state,  or  separate  community ; 
local ;  particular ;  independent'^  Nothing  different  is  gleaned 
firom  Wilcox  on  Municipal  Corporationa  This  author,  speak- 
ing of  these  corporations  in  ancient  times,  page  10,  Law  Li- 
brary, vol.  12,  says:  ^  The  purposes,  then,  of  municipal  cor- 
porations, were  the  security  of  commercial  associations,  and 
the  investing  of  the  inhabitants  with  the  power  of  governing 
themselves." 

It  is  submitted,  that  no  author  or  court  has  ever  gone  so 
fiur  as  to  assert  that  ^  municipal  purposes''  can  be  construed 
to  mean  being  a  stockholder  or  member  of  any  railroad  com- 
pany, or  an  aider  in  the  construction  of  a  railroad.  If  any- 
thing can  be  considered  as  settled  law,  it  is  the  proposition 
that  towns  and  counties  are  municipal  corporations.  These, 
by  our  constitution,  can  only  be  created  for  municipal  pur- 
poses; that  is,  local  government  power;  or, as  we  have  before 
said,  for  the  attainment  of  such  governmental  ends,  by  the 
execution  of  local  power,  as  may  be  necessary  for,  and  useful 
in  the  protection  of  the  political  and  civil  rights  of  the  indi- 
viduals composing  the  local  body  politia  It  would  be  pass- 
ing strange  if  it  was  intended  by  our  constitution  that  the  leg- 
isLature  should  have  power  to  confer  upon  these  local  govern- 
ments, towns  and  counties,  powers  which  were,  by  the  same 
instrument,  expressly  prohibited  to,  or  taken  firom  the  state, 
simply  because  the  legislature  are  authorized  to  create  the 
local  public  corporaUons,  for  purely  municipal  purposes. 
This  cannot  be  maintained,  as  the  state  cannot  engage  in 
the  construction  of  railroads,  so  towns  and  <x>unties  cannot. 
Such  engagements,  as  we  have  already  seen,  are  not  muni- 
cipal purposes,  so  that  on  that  score,  towns  and  counties  can- 
not exercise  the  power  to  construct  or  aid  in  the  constructioa 
of  such  works. 

As  to  the  second  proposition,  namely,  whether  the  legisla- 
ture can  authorize  municipal  corporations  to  do  any  act  for- 
eign to  or  without  the  purposes  for  which  they  may  be  cre- 
ated, it  will  not  be  necessary  to  spend  much  tima  It  is  quite 
obvious,  that  when  a  corporation  can  only  be  created  for  cer- 
tain enunierated  purposes,  that  its  whole  power  must  remain 
confined  to  the  objects  of  its  creation.  To  hold  otherwise,  is 
to  maintain  that  a  body  may  exercise  a  power  wholly  without 
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and  contrary  to  the  law  of  ks  being  or  creation.  Thia  wonld 
be  flat  absurdity.  It  may  be  jMroper  to  remark,  that  the 
firamers  of  the  constitution  very  likely  confined  their  lan- 
guage, for  the  restricting  the  power  of  taxation,  &c.,  to  two 
species  of  municipal  corporations,  villages  and  cities,  for  the 
reason  that  they  well  know  that  iheae  bodies  in  other  states 
had  been  much  in  the  habit  of  contracting  heavy  debts  for 
purely  municipal  purposes,  in  consequence  of  which,  many 
abuses  in  taxation  had  been  committed.  This  was  out  of 
more  abundant  caiHion  as  to  these  bodies.  We  admit,  theft 
while  keeping  within  these  limits,  abuses  in  taxation  might 
be  great  This  being  foreseen,  the  third  section  was  inserted^ 
requiring  such  restriction  in  the  exercise  of  municipal  powers, 
for  municipal  purposes,  as  would  prevent  abuses  in  taxation. 
Nothing  in  support  of  Ae  act  in  question  is  to  be  obtained 
from  this  article  of  our  constitution  on  corporations,  nor  firooi 
any  other  portion  of  the  instrument 

It  has  been  argued  for  the  plaintiff,  that  if  towns  and  coun- 
ties cannot  be  authorized  to  become  stockholders  in  railroad 
companies,  and  to  obtain  the  money  to  pay  for  stock  ihua 
subscribed,  that  individual  citizens  <tf  a  state  cannot  be  incor- 
porated into  a  railway  or  <mnal  company.  If  this  were  ad- 
mitted, it  would  not  aflSdct  tbe  proposition  tiiat  towns  and 
counties  cannot  be  incorporated  into  such  companies.  But 
the  argument  is  not  sound,  for  the  reason  that  the  legislature, 
by  section  one  of  Article  XL  of  the  constitution,  are  ex- 
pressly authorized  to  incorporate  railroad  companies.  We 
maintain,  however,  that  this  power  must  be  so  exercised  that 
no  power  to  enforce  taxation  is  given,  or  so  that  no  taxation 
shall  result  from  anything  done  by  such  company,  or  by  any 
stockholder,  or  member  thereof  The  legislature  may  author- 
ize the  construction  of  any  number  of  railroads  or  canals  that 
it  may  think  ought  to  he  constructed;  but  these  must  all 
be  constructed  without  taxation.  And  the  kgklature  must 
so  exercise  their  powers  in  regard  to  corporations  for  the 
construction  of  works  of  internal  improvement  as  to  avoid 
the  imposition  of  taxes  therefor. 

When  these  wtnrks  can  be  constructed  without  resort  to 
taxation,  there  is  no  objection  to  be  urged.  But  the  constitu- 
tion protects  every  person  from  the  payment  of  taxes  for  such 
purposes.  No  person  is  required  to  yield  obedience  to  any 
enactment  which  declioresthat  he  shall  pay  taxes,  or  money, 
for  such  purposes,  or  that  he  shall  be  a  member  of  a  cor- 


Digitized  byCjOOQlC 


S18  WISCONSIN  REPORT&  [1860 


BuIumU  Ti.  B«loit 


E oration  created  for  the  construction  of  such  works,  or  that 
e  shall  assist  in  the  construction  of  a  railroad  or  canal  It 
is  not  necessary  for  the  legislature  to  pass  an  act  to  enable 
or  authorize  an  individual  to  become  a  member  or  stock- 
holder in  a  railway  company.  He  can  do  this  of  his  own, 
and  not  of  legislative  will  Not  so  with  a  town,  county, 
or  state.  Here  positive  enactment  is  necessary.  So  that  the 
difference  between  incorporating  individuals,  and  towns,  and 
counties,  into  a  railway  corporation,  is  remarkably  plain. 
To  hold  that  the  legislature  can  incorporate  the  towns,  vil- 
lages, cities,  and  counties  of  the  state  into  a  railway  cor- 
poration, and  empower  them  to  obtain  the  money  to  con- 
struct railways  by  taxation,  when  the  state  is  prohibited  from 
engaging  in  such  works,  is  to  maintain  an  absurdity.  If 
towns  and  counties  cannot  be  incorporated  into  railway  com- 
panies, how  can  any  of  them  be  authorized  to  become  mem- 
ber or  stockholders  of  such  companies  ?  Are  not  these  com- 
panies made  up  of  stockholders  ?  And  can  there  be  such 
company  without  stoi^holders  ?    It  seemeth  not 

On  the  second  proposition  the  act  in  question  must  then 
be  pronounced  unconstitutional  and  void.  In  no  point  of 
view  can  this  enactment  be  sustained  without  violating  the 
spirit  of  at  least  two  provisions  of  the  constitution.  The 
bond  in  question  is  of  consequence  void,  and  the  plaintiff 
must  fail  in  his  action,  and  the  judgment  of  the  circuit  court 
should  be  reversed. 


M.  H.  Carpenter^  for  the  respondent 


By  the  Court,  Colb,  J.  This  action  Was  brought  to  re- 
cover interest  on  coupons  attached  to  town  bonds  issued  by 
the  appellant  in  1853,  for  the  purpose  of  aiding  the  construc- 
tion of  the  Racine  and  Mississippi  railroad.  The  bonds 
were  issued  under  an  act  of  the  legislature,  authorizing  the 
board  of  supervisors  of  the  town,  to  subscribe  one  hundred 
thousand  dollars  to  the  capital  stock  of  a  railroad  company, 
authorized  to  construct  a  railroad  from  the  city  of  Racine 
to  the  village  of  Beloit,  and  to  pay  for  such  subscription  in 
the  bonds  of  the  town,  paj^ble  in  twenty  years,  with  inter- 
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est  payable  annually,  in  the  city  of  New  York,  not  exceeding 
seven  per  cent  per  annum.  The  law  provided  that  no  bonds 
should  be  issued  until  a  majority  of  the  l^al  voters  of  the 
towns,  votiiig  upon  the  question,  should  vote  in  favor  of  the 
subscription,  at  a  special  election,  called  and  held  for  that 
purpose.  From  the  record  it  appears  that  an  election  was 
held,  and  that  three  hundred  and  twenty-one  ballots,  out  of 
three  hundred  and  eighty-eight  cast  upon  the  question,  were 
in  favor  of  the  subscription.  The  supervisors  issued  the 
bonds,  and  delivered  them  to  the  company,  receiving  there* 
for,  an  equal  amount  of  the  capital  stock  of  the  company. 
The  bonds,  by  their  terms,  were  made  transferrable  by  gen- 
eral or  special  endorsement,  or  by  delivery,  the  same  as  a 
note  of  hand,  payable  to  bearer.  The  respondent  bought  the 
bonds  and  coupons  sued  upon,  for  value,  and  without  any 
actual  notice  of  any  of  the  matters  of  defense  set  up  by  the 
town  in  its  answer.  The  payment  of  the  interest  due  upon 
these  bonds  is  now  resisted  by  the  town  on  various  grounds. 
But  the  fundamental  question  raised  and  discussed  in  the 
case,  is  in  regard  to  the  power  of  the  town  to  subscribe  for 
stock  in,  and  to  loan  their  credit  to  railroad  companies,  even 
when  authorized  by  an  act  of  the  legislature  so  to  da  Un- 
less expressly  authorized  by  the  legislature  to  make  the  sub- 
scription, it  is  not  contended  that  any  could  have  been  made 
in  behalf  of  the  town.  But  having  been  authorized  by  an 
act  of  the  legislature,  it  must  be  admitted,  that  upon  the  au- 
thorities, the  subscription  made  in  conformity  to  the  provis- 
ions of  the  act  is  valid,  unless  the  law  is  unconstitutionaL 
It  is  true,  some  objections  were  taken  to  this  legislation,  based 
upon  general  principles  of  law  and  sound  policy,  aside  from 
the  prohibitions  of  our  constitution.  It  is  said  to  be  entire- 
ly foreign  to  the  object  and  purpose  of  a  town  or  municipal 
corporation  to  subscribe  stock  to  aid  in  constructing  rail- 
roads, or  to  carry  on  works  of  internal  improvement  of  this 
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natara  And  it  is  insisted,  not  without  force  of  reasoning, 
diat  town  and  nranicipal  corporations  exist,  or  are  created  for 
no  such  purpose,  and  that  it  is  an  entire  penrersion  of  the 
powers  of  such  corporations  to  pennit  them  to  do  so.  Bat 
this  field  of  discussion  has  firequendy  been  gone  over  in  the 
adjudged  ci^es,  and  the  whole  argument  has  been  thoroughly 
exhausted.  In  most  of  the  eases  found  in  the  reports  of  the 
different  stales  of  the  Union,  laws  authorising  towns,  cities, 
and  Tillages  to  subscribe  stock  for  railroad  companies,  and 
incur  indebtedness  for  making  certain  internal  improve* 
ments,  have  been  mstained,  and  declared  valid,  unless  they 
were  in  conflict  with  some  provision  of  the  state  constitution. 
The  cases  upon  this  subject  will  be  found,  most  of  them,  in 
the  notes  to  pages  106  to  125,  inehisive,  of  Pierce  on  Ameri* 
can  Railroad  Law. 

The  precedents  for  this  kind  of  legislation  are  so  numer- 
ous; the  sanction  which  it  has  received  from  the  execu- 
tive, legislative,  and  judicial  departments  of  the  government, 
in  other  states,  is  so  uniform ;  the  rights  and  interests  vested 
on  the  faith  of  it,  are  so  important,  when  considered  in  con- 
nection with  the  fsict  that  the  laws  were  to  have  no  effect, 
unless  with  the  assent  of  the  people  directly  affected  by  them; 
and  after  the  subject  was  fiilly  discussed  by  the  press, 
and  in  public  meetings,  the  people  directly  interested,  voted 
in  favor  of  these  subscriptions,  therdby  authorizing  their 
corporate  authorities  to  make  them;  and  also  when  it  is 
borne  in  mind,  that  great  amounts  of  capital  have  been  in- 
vested in  the  bonds  of  towns,  counties,  and  cities,  thus  issu- 
ed, by  innocent  bona  fide  holders;  when  all  these  consider- 
ations are  regarded,  it  seems  rather  late  to  raise  the  objeo^ 
tion  that  this  policy  has  been  all  wrong  fiom  the  beginning ; 
that  the  legislation,  by  which  the  present  condition  of  things 
has  been  brought  about,  is  not  wise  and  wholesome,  but 
evil  and  pemicioitt,  and  must  now  be  repudiated  altogether; 
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As  a  matter  of  couise,  if  this  species  of  legislatioa  is  for- 
iMdden  by  the  copstitatioi^  or  comes  fairly  within  the  in* 
tent  and  meaning  of  any  of  its  prohibitions^  it  must  fall  what* 
erer  may  be  the  consequences  to  the  honor  and  character 
of  our  people,  or  however  great  may  be  die  loss  to  those 
whose  means  have  been  honestly  invested  in  this  class  of 
securitiea 

But,  unless  the  constitution  does  restrain  the  legislature 
from  conferring  upon  towns^  counties  and  cities  the  authority 
to  make  subscriptions  to  the  capital  stock  of  companies  in- 
eorpomted  to  construet  rail  roads,  in  which  Aey  are  interest* 
edy  it  is  the  plain  manifest  duty  of  the  courts  to  sanction  this 
kind  of  l^islatton.  Ckmsideiations  in  respect  to  its  wisdom 
and  sound  policy  must  be  addressed  to  another  forum.  These 
general  observations  were  deemed  not  inappropriate  as  an 
answer  to  some  remarks  made  by  counsel  in  the  aigument  of 
the  present  ease,  and  that  of  Clark  ei  oL  p9.  The  City  qf 
JanesviUe^  which  involves  substantially  Ae  same  questions 
ond^  the  constitution. 

I  will  now  proceed  to  notice  the  various  provisions  of  the 
constitution  which  are  relied  upon  to  show  that  all  acts  of 
the  l^islature  authorixing  towns,  counties  and  cities  to  sub* 
scribe  to  the  eap^  stock  of  railroad  companies,  and  issue 
bonds  for  such  subscriptions,  are  unconstitutional  and  void 
The  two  following  provisions  may  be  conveniently  ccdE^idered 
togethor. 

Section  3  of  Art  VIIL  reads  as  follows:  ^The  credit  of 
the  state  shall  never  be  given  or  loaned  in  aid  of  any  indi- 
vidual, associatitm,  ax  coi^oration.'^  And,  section  10  of  the 
same  article :  ^  The  state  shall  never  contract  any  debt  for 
works  of  inteoial  improvement,  or  be  a  party  in  carrying  on 
such  works.''  It  is  difficult  to  peroeive  how  these  jNrovisions 
can  fairly  be  said  to  apply  to  anything  but  the  state  in  its 
political  capaeity  as  suok    The  whole  aitide  af^^eaia  to  be 
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designed  to  regulate  the  finances  of  the  state  proper.    This 
is  the  fair  reasonable  and  consistent  constmction  to  be  placed 
upon  its  provision&    If  it  was  intended  to  r^fulate  the  finan- 
ces of  the  towns^  counties  and  cities,  and  to  restrain  them 
firom  loaning  their  credit  in  aid  of  any  corporation,  or  to 
inhibit  them  from  contracting  debts  for  works  of  internal  im- 
provement, or  from  being  a  party  to  canying  them  on,  the 
language  was  most  unfortunately  chosen  to  convey  that  in- 
tention.   The  leading  idea  is,  and  this  corresponds  precisely 
to  the  fact,  that  the  state,  as  a  body  politic  or  political  oiigan- 
ization,  independent  of  and  distinct  fix>m  its  constituent  parts, 
would  have  its  treasury,  its  money,  its  credit  and  its  debts ; 
and  that  the  power  of  the  legislature  over  these  things,  which 
would  otherwise  have  been  unlimited,  should  be  restricted 
and  exercised  in  a  certain  manner.    Hence,  in  the  second 
section  it  says,  ^  no  money  shall  be  paid  out  of  the  treasury^ 
except  in  pursuance  of  an  appropriation  by  law/'    To  what 
does  this  refer  ?    What  does  it  mean  ?    Does  it  mean  that  no 
money  shall  be  paid  out  of  the  treasuries  of  the  dififerent 
towns,  counties  and  cities  in  the  state  without  an  appropria- 
tion made  by  the  legislature?    This  construction  is  too  absurd 
to  be  seriously  insisted  upon.    And  yet,  if  the  3d  and  4th  and 
lOth   sections  of  this  article,  which  speak  of  ^ihe  stated* 
"the  credit  of  the  state,''  the  "public  debt  of  the  state,"  and 
that  "  the  state  shall  not  contract  a  debt  for  works  of  internal 
improvement,"  if  these  sections  can  be  held  to  apply  to  towns, 
counties  and  cities,  why  may  it  not  be  claimed  with  equal 
reason  that  the  other  sections  of  the  article  apply  to  the 
towns,  counties  and  cities  as  well  as  the  state? 

The  town  of  Beloit,  or  the  city  of  Janesville,  might  give 
or  loan  its  credit  in  aid  of  a  corporation,  without  the  credit  of 
the  state  becoming  pledged  in  any  way  thereby.  Such  in- 
debtedness would  be  the  indebtedness  of  the  town  or  the 
city,  not  the  indebtedness  of  the  state.     It  might  with  the 
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same  propriety  be  said  that  the  indebtedness  of  the  state  of 
Wisconsin  was  the  indebtedness  of  the  United  States,  as  to 
say  that  the  indebtedness  of  the  town  of  Beioit  is  the  indebt- 
edness of  the  state  of  Wisconsin.  Why  then  is  it  claimed 
that  because  the  constitution  forbids  that  the  credit  of  the 
state  shall  be  given  or  loaned  in  aid  of  any  corporation,  that 
by  the  force  of  this  language  the  town  of  Beioit  is  forbidden 
to  loan  its  credit  in  aid  of  any  corporation  ?  Such  construc- 
tion is  doing  violence  to  all  language  and  all  known  rules  of 
interpretation.  And,  to  my  mind,  it  is  equally  clear  that 
though  the  state,  in  its  political  capacity  as  such,  is  prohibit- 
ed from  contracting  any  debt  for  works  of  internal  improve- 
ment, and  from  becoming  a  party  to  canying  them  on ;  yet, 
this  prohibition  does  not  apply  to  the  political  subdivisions  of 
the  state,  the  towns,  counties  and  cities,  which,  when  proper* 
ly  authorized,  may  contract  such  indebtedness  and  become  a 
party  to  such  improvements.  At  all  events,  the  natural  and 
rational  construction  of  these  restrictive  clauses  is  that  they 
apply  to  the  state  in  contradistinction  to  the  subdivisions  of 
the  stata  Otherwise,  how  would  it  be  possible  for  our  cities 
and  villages  to  improve  their  harbors;  to  pave  and  grade  their 
streets ;  to  build  their  bridges ;  or  to  do  many  other  things 
calculated  to  increase  their  trade  and  property,  and  promote 
the  comfort  and  welfare  of  the  citizens  ?  This  construction 
derives  additional  force  irom  a  reference  to  the  mischiefs  and 
evils  which  these  prohibitions  in  the  constitution  were  intend- 
ed to  guard  against  and  prevent  It  is  well  known  to  every 
person  of  common  information  in  respect  to  the  history  of 
this  country  that  at  the  time  our  constitution  was  adopted 
many  of  the  neighboring  states  had  become  almost  hopeless- 
ly involved  in  debt,  by  attempting  to  carry  forward  and  sus- 
tain a  general  system  of  internal  improvements.  The  credit 
of  some  of  the  states  was  ruined,  and  public  confidence  in  all 
greatly  impaired. 
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It  was  notorious  that  these  works  always  cost  the  state 
more  than  they  did  indiyiduals  and  private  corporations,  and 
were  operated  at  much  greater  expense.  Besides,  no  system 
conid  be  devised  which  would  operate  alike  over  the  whole 
state.  If  the  money  to  carry  on  internal  improvements  was 
raised  by  geneml  taxation,  and  there  was  no  other  way  to 
raise  it,  the  burdens  would  flill  upon  all,  while  the  benefits 
would  enure  to  a  comparatively  small  portion  of  the  stata 
And  to  save  the  state  from  the  bankruptcy  and  ruin  which 
had  followed  in  oth^  states  in  consequence  of  their  embark- 
ing in  a  general  S3r8tem  of  internal  improvements,  and  to 
avoid  the  unequal  taxation  inseparable  from  that  policy,  the 
framers  of  the  constitution  wisely  provided  that  the  state 
should  neither  loan  its  credit  to  any  corporation  or  be  a  party 
to  carrying  on  such  works.  It  was  thought  best  to  leave  their 
construction  to  private  enterprise  and  associated  capital,  rather 
than  that  the  state  should  have  anjpthing  to  do  with  them. 
It  was  not  supposed  that  towns  and  counties  whose  inhabi- 
tants were  mostly  farmers,  or  that  even  cities  would  involve 
themselves  in  debt  for  these  worics.  Probably,  if  the  country 
had  then  had  the  experience  of  the  last  ten  years,  and  seen 
the  distress  and  financial  ruin  which  towns,  counties  and 
cities  have  brought  upon  themselves  by  subscribing  to  the 
capital  stock  of  rail  road  companies,  and  issuing  their  bonds 
therefor,  a  provision  would  have  been  incorporated  in  the 
constitution  to  prevent  the  evil.  But  this  was  not  done;  and 
we  cannot  construe  the  constitution  as  though  such  a  prohi- 
bitbn  was  there.  The  prohibitions  therein  incorporated 
apply  to  the  state,  but  do  ^ot  reach  subscriptions  of  the 
character  in  question.  See  Com  vs.  DiUofiy  2  Ohio  St, 
607. 

But  it  was  further  contended,  in  behalf  of  the  town,  tfiat 
if  the  state  itself  was  prohibited  fifom  loaning  its  credit  in  aid 
of  a  corporation,  or  from  building  raihoads,  or  of  becoming 
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a  party  thereto,  that  it  cannot  authorize  a  town  or  city  to  do 
so.  The  argument  in  brief  is,  that  a  state  cannot  authorize 
one  of  its  political  divisions  to  do  what  it  cannot  itself 
do.  A  slight  examination  will  show  that  this  position  is  un- 
sound 

We  suppose  it  to  be  a  well  settled  political  principle  that 
the  constitution  of  the  state  is  to  be  regarded  not  as  a  grant 
of  power,  but  rather  as  a  limitation  upon  the  powers  of  the 
legislature,  and  that  it  is  competent  for  the  legislature  to  exer- 
cise all  legislative  power  not  forbidden  by  the  constitution 
or  delegated  to  the  general  government,  or  prohibited  by  the 
constitution  of  the  United  States.  The  legislature,  subject  to 
a  qualified  veto  of  the  executive,  possesses  all  the  legislative 
power  of  the  state.  If  there  is  nothing  in  the  constitution 
forbidding  it,  why  was  it  not  competent  for  the  legislature  to 
authorize  towns  and  municipal  corporations  to  subscribe  stock 
for  rail  roads.  But  a  sufficient  answer  was  given  to  this 
argument  by  the  counsel  who  sustain  the  validity  of  these 
bonds,  by  saying  that  if  the  proposition  was  sound  that  the 
state  could  not  authorize  a  municipal  corporation  or  town  to 
do  what  itself  could  not  do,  that  the  argument  proved  too 
much,  and  therefore  must  be  rejected.  It  would  go  to  the 
extent  of  denying  that  the  legislature  could  create  corpora- 
tions to  build  rail  roads,  plank  roads,  gas  works,  and  for  doing 
many  other  things  which  the  state  cannot  do.  These  corpo- 
rations have  been  created  since  the  organization  of  the  state 
government ;  various  works  of  internal  improvement  have 
been  canied  on  by  them;  they  have  exercised  the  right  of 
eiainent  domain  in  the  prosecution  of  their  enterprises,  and 
the  constitutionality  of  this  l^islation  has  not  been  ques- 
tioned. 

It  is  very  true  that  in  some  of  the  cases  sustaining  the  con- 
stitutionality of  laws  authorizing  towns  and  municipal  cor- 
porations to  subscribe  for  stock  to  rail  road  companies,  it  is 
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said  that  as  the  state  could  carry  on  these  works,  or  aid  in 
carrying  them  on,  therefore  it  could  authorize  the  local  au- 
thorities to  do  what  it  refuses  to  do  itself.  Clark  vs.  The  City 
of  Itochesier,  24  Barb.,  447 ;  SharpUss  w.  The  Mayor  o 
PhUadelphiaj  21  Peun.  St.,  147.  But  it  seems  to  me  that  the 
true  reason  is  that  when  the  legislature  is  authorized  to  create 
municipal  corporations,  aqd  no  limit  is  imposed  by  the  con- 
stitution as  to  the  power  which  shall  be  conferred  upon  them, 
that  then  the  extent  of  such  powers  rests  in  the  discretion  of 
the  legislature.  Of  course  the  legislature  could  not  authorize 
any  corporation  to  violate  directly  or  indirectly  any  provision 
of  the  constitution.  But  when  the  constitution  does  not  pro- 
hibit the  legislature  from  conferring  the  power  upon  cities 
and  towns  to  take  stock  in  railroad  companies,  or  to  loan 
their  credit  in  aid  of  such  works,  I  cannot  understand  why 
that  power  may  not  be  granted  to  them  as  well  as  many 
others  which  they  exercise.  The  state  could  not  construct 
water  works  for,  or  pave  and  grade  the  streets  in  the  city  of 
Janesville;  but  does  any  one  doubt  that  the  l^islature 
might  authorize  the  corporate  authorities  to  contract  a  debt 
for  making  these  improvements  ?  The  City  qf  Aurora  vs. 
Wtst^  9  la.,  74. 

Another  objection  taken  to  the  constitutionality  of  this  leg- 
islation may  be  disposed  of  in  this  connecUon.  It  is  said 
that  subscribing  stock  and  issuing  bonds  for  building  rail- 
roads, is  no  legitimate  part  of  the  authority  of  a  city  or  a 
town,  and  certainly  foreign  to  the  purpose  for  which  they  are 
created.  Sections  I  and  3,  of  article  IX,  are  relied  upon  to 
sustain  this  position.  It  is  evident  that  section  one  was  in- 
tended to  regulate  the  manner  in  which  corporations  should 
be  created  by  the  legislature.  It  provides  that  ^  corporations, 
without  banking  powers  or  privil^es,  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act,  except 
for  municipal  purposes,  and  in  cases  where,  in  the  judgment 
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of  the  legislature^  the  object  of  the  corporation  cannot  be  at- 
tained under  general  law&"  But  this  section  does  not  limit 
the  power  which  the  l^islature  may  confer  upon  a  corpora- 
tioD.  It  declares  that  they  shall  be  created  only  by  general 
laws^  except  when  it  is  a  municipal  corporation ;  then  it  may 
be  created  by  special  act  The  plain,  obvious  intent  of  the 
section  is,  to  prevent  the  evils  and  mischiefe  of  special  legis- 
lation ;  and  its  object  was  not  to  restrict  the  legislature  from 
conferring  plenary  powers  upon  municipal  corporations. 

It  was  further  objected,  that  towns,  cities  and  counties  are 
organized  and  created  strictly  for  governmental  or  police  pur- 
poses, and  that  the  building  of  railroads,  and  embarkiujg  in  a 
system  of  internal  improvements,  on  account  of  some  bene- 
fits which  may  accrue  from  such  works,  to  the  citizens,  is 
foreign  to  the  objects,  and  a  perversion  of  the  powers  of  these 
corporations.  I  have  already  alluded  to  this  objection,  and  I 
do  not  propose  to  discuss  the  proposition  more.  That  it  is 
competent  for  the  legislature,  in  the  absence  of  constitutional 
restrictions,  to  confer  upon  towns  and  cities  the  power  to  sub- 
scribe stock  for  railroads,  has  been  generally  affirmed  by  the 
courts  where  the  question  has  arisen.  I  could  add  nothing 
to  the  reasoning  of  these  cases,  were  I  to  enter  upon  the  dis- 
cussion of  the  question  involved.  The  subject  is  very  ably 
discussed  in  the  decisions  to  which  I  have  referred,  and  I  am 
content  to  rest  the  question  upon  those  authorities,  providing 
our  constitution  does  not  render  them  inappUcabla 

I  cannot  perceive  that  section  3,  of  article  XI,  can  possibly 
have  any  application  to  this  casa  That  section  makes  it  the 
duty  of  the  legislature  ^  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  power  of 
taxation,  assessment,  bonowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  abuses"  of  the  same. 
The  town  of  Beloit  is  not  one  of  those  corporations  embraced 
within  this  section,  as  in  effect,  was  decided  in  the  case  of 
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Peck  vs.  Norton,  3  Wis.,  714.  Were  this  otherwise,  and  could 
it  be  assumed  that  the  appellant  fairly  came  within  this 
provision  of  the  constitution,  the  section  itself  would  furnish 
the  strongest  argument  which  could  be  adduced,  in  favor  of 
the  validity  of  the  bond,  since  it  is  a  clear  recognition  that 
the  corporations  therein  named  may  be  clothed  with  this 
power  to  ** borrow  money,*'  "contract  debts,'*  and  "loan 
their  credit."  And  for  what  purpose  do  these  corporations 
borrow  money,  and  loan  their  credit?  Not  certainly  to 
defray  the  ordinary  expenses  of  the  local  government  It 
is  only  to  enable  them  to  engage  in  such  public  improve- 
ments as  are  deemed  necessary  to  develop  the  resources 
of  the  tributary  country,  and  increase  the  business,  com- 
merce and  traffic  of  the  respective  localities.  And  the 
simple  fact,  that  it  was  made  the  duty  of  the  legislature  to 
restrict  the  power  of  corporations  in  loaning  their  credit  and 
borrowing  money,  is  the  strongest  implication  that  such  a 
power  was  supposed  to  exist,  and  that  it  would  require  regu- 
lation ;  for  certainly  it  would  not  be  pretended  that  the  l^s- 
lature  could  restrict  the  exercise  of  a  power  which  did  not 
exist.  But  it  is  unnecessary  to  dwell  upon  this  clause  of  the 
constitution.  It  in  express  language  applies  only  to  cities 
and  incorporated  villages ;  and  therefore  the  town  of  Beloit 
cannot  be  considered  within  it 

There  remains  to  be  noticed  one  or  two  clauses  of  article 
VIII,  which,  it  is  claimed,  have  some  bearing  upon  the  law 
in  question.  And  I  will  merely  say,  in  reference  to  the  4th 
and  8th  clauses  of  that  article,  tliat  like  the  3d  and  10th,  they 
appear  to  me  to  relate  to  the  state,  and  to  a  state  indebted- 
ness, or  to  a  law  directly  imposing  a  tax,  and  not  to  one 
authorizing  a  town  to  subscribe  stock,  if  the  people  of  such 
town  shall  vote  to  do  so.  The  remarks  which  have  already 
been  made  upon  the  other  clauses  of  that  article,  apply  to  the 
ones  now  being  considered.    This  law  authorizing  the  super- 
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visors  of  the  town  of  Beloit  to  make  the  subscription,  pro- 
viding a  majority  of  the  people  should  vote  in  favor  of  it,  did 
not  create  a  state  indebtedness,  or  impose  such  a  tax  as  was 
contemplated  by  the  eighth  clause  of  this  articla  And  the 
conclusion  at  which  I  have  arrived  upon  the  subject  is,  that 
the  constitution  of  this  st^te  neither  expressly,  nor  by  any  fair 
implication,  prohibits  the  legislature  from  granting  the  power 
to  towns  and  municipal  corporations  to  subscribe  stock  for 
the  construction  of  railroads  in  which  they  are  interested,  and 
to  issue  bonds  therefor. 

A  few  subordinate  points  remain  to  be  noticed.  It  was 
objected  that  the  railroad  company  had  no  power  to  exchange 
its  stock  for  bonds  of  the  town  of  Beloit  But  the  act  author- 
izing the  town  to  subscribe  the  stock,  was  a  sufficient  author- 
ity to  the  company  to  receive  the  subscription.  What  I^s- 
lation  was  necessary  to  authorize  the  company  to  receive  a 
subscription,  which  the  town  has  ample  power  to  make  ? 

Again,  it  was  objected,  that  the  supervisors  had  no  author- 
ity to  make  the  subscription,  and  issue  the  bonds,  on  account 
of  some  alleged  omission  to  comply  with  the  provisions  of 
chapter  12,  Pr.  Laws,  1853,  in  giving  notice  of  the  election, 
and  canvassing  the  votes,  &c.  I  am  unable  to  discover  any 
defect  in  the  notice,  or  any  such  irregularity  in  conducting 
the  election,  or  ascertaining  the  result,  as  should  in  any  wise 
affect  the  validity  of  the  bonds  in  the  hands  of  the  respon- 
dent Indeed,  the  election  appears  to  have  been  l^ally  con- 
ducted ;  and  the  circumstance  that  the  inspectors,  when  they 
canvassed  the  votes,  stated  the  result  in  figures,  instead  of 
writing  the  numbers  out  in  full,  ought  not  to  affect  the  valid- 
ity of  these  securities.  If  irregularities  in  the  election  in  fact 
existed,  or  if  the  notice  was  defective,  the  case  of  The  Com- 
missioners  of  Knox  County y  Indiana^  vs.  Aspinwall  et  aL,2l 
How.,  U.  S.  R.,  539,  is  an  authority  in  point  to  show  that 
such  matters  would  not  constitute  a  good  defence  in  this 
action. 
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It  was  further  objected,  that  the  authorities  of  the  town  had 
no  power,  under  the  act  of  the  legislature,  to  make  the  bonds 
negotiable,  like  commercial  paper.  But  the  authority  to  issue 
the  bonds  carried  with  it  the  incidental  power  to  issue  them 
in  that  form,  and  to  give  them  that  character  usually  beloog- 
ing  to  this  class  of  securities.  Such  securities  are  ordinarily 
transferable,  and  are  more  readily  disposed  of  in  market  on 
that  account.  I  think  the  supervisors  had  ample  power  to 
issue  the  bonds  in  the  manner  they  did. 

Upon  the  finding  of  the  circuit  court,  I  have  no  doubt  but 
the  judgment  of  that  court  is  right,  and  must  be  affirmed. 


ROCK  RIVER  BANK  vs.  SHERWOOD. 

APPEAL   FROM   CIRCUIT   COURT,  ROOK   COUNTY. 
Heaid  October  19,  1859.]  [Deoided  Jannarj  4»  1860. 

Banks — Interest-^  Usury —  Corporation —  Contracts — 
Pleadings. 

Where  S.'hftd  oyerdrawn  his  aoooimt  with  a  bank,  and  then  made  a  note  to  the  bank 
patting  into  it  the  amoont  of  interest  then  dae  at  10  per  cent,  and  making  the 
note  draw  interest  at  12  per  oent  when  due :  Held,  that  saeh  oontraot  was  not 
Toid  bj  reason  of  the  banking  law  of  Wlsoonsin,  which  anthoriied  the  bank  to 
reoelTe  a  rate  of  interest  not  ezoeeding  10  per  oent 

The  banking  law  of  Wisconsin  proTides  no  penalty  or  forfeiture  in  case  a  bank  takes 
more  than  10  per  cent  interest 

A  corporation  is  not  onlj  incapable  of  making  contracts  which  are  forbidden  by  its 
charter,  but  in  general,  it  can  make  none  which  are  not  neoessary  either  directly 
or  indirectly,  to  effect  the  objects  of  its  creation. 

When  a  corporation  undertakes  to  make  a  contract  entirely  foreign  to  the  purposes 
and  objects  of  its  creation,  such  contracts  are  roid. 

The  case  of  Madiwn,  Ac,  Plamh  Road  Co.  v§.  Watertown,  Ac,  Plank  Road  Co,,  7  Wis., 
69,  considered  and  approred* 
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Ihare  being  no  penalty  proyided  in  the  general  banking  law  for  a  yiolation  of  the 
same  bj  a  bank  in  taking  more  than  10  per  eent  interetty  the  general  law  rela- 
ting to  unry  applies  to,  and  hat  the  aame  e£EiMt  upon  a  oontraei  made  in  Tiola- 
tion  of  the  eharter  by  the  bank,  ai  upon  a  eontzael  made  by  an  indiiidoaL 

When  a  bank  reserref  a  greater  rate  of  interet t  than  its  charter  allows,  the  general 
nsnry  laws  apply  to  the  oontraot,  although  it  does  not  exceed  the  rate  prescribed 
by  soch  nsnry  law;  and  the  general  law  is  modified  by  a  restriction  in  the  bank 
charter,  to  the  extent  of  the  restriction. 

Under  the  first  section  of  the  nsnry  statute  of  1856,  the  secnrity  was  ralid  for  the 
repayment  of  the  principal  sum  loaned,  but  Toid  for  the  interest  reserved. 

A  pleading  which  ayers  that  a  bank  had  no  authority  to  take  a  note  which  reserves  a 
greater  rate  of  interest  than  the  bank  is  authorised  to  take,  does  not  raise  the 
question  of  usury,  but  of  capacity  in  the  bank  to  make  the  contract 

Ae  interest  on  a  usurious  contract  may  be  reeorered,  unless  the  defendant  by  his 
pleadings  set  up  the  usury  as  a  defense,  and  i4>ply  to  the  oonrt  for  the  relief 
^▼en  by  the  usury  act,  and  make  and  prove  the  tender  of  the  principal  as  re- 
quired by  the  statute. 

This  was  an  action  brought  by  the  Rock  River  Bank  to 
recover  the  amount  of  a  note  made  by  M.  W.  Sherwood.  The 
complaint  alleged  that  on  the  1st  day  of  January^  1858,  Sher- 
wood, for  value  received,  made,  executed  and  delivered  to 
Jackson  J.  Bushnell,  the  promissory  note,  and  thereby  prom- 
ised to  pay  to  the  order  of  Bushnell,  at  the  Rock  River  Bank, 
the  sum  of  two  hundred  dollars  in  forty  days  from  the  date, 
with  12  per  cent,  interest,  after  due;  and  that  the  note  was 
owned  by  the  bank,  &c 

The  answer  admitted  the  making  and  delivery  of  the  note, 
and  averred  that  the  indebtedness  was  owing  to  the  bank  as 
a  banking  corporation,  organized  under  the  general  banking 
laws  of  the  state,  for  over  drafts  drawn  by  the  defendant  after 
the  16th  day  of  May,  and  before  the  4th  of  August,  upon  the 
upon  the  bank  as  a  banking  corporation.  That  at  the  date  of 
the  note  Bushnell,  as  the  agent  of  the  bank,  requested  him  to 
make  this  note  in  full  for  these  over  drafts,  which  amounted 
to  9183  14,  on  which  interest  was  computed  at  10  per  cent, 
amounting  to  111 6  86.  That  at  the  time  of  making  the  over 
drafts  and  the  taking  the  note,  the  bank  was  a  banking  corpo- 
ration, &C.,  and  that  by  the  laws  it  had  no  authority  or  power 
to  take  the  note,  nor  enter  into  the  contract,  and  asked  that 
the  note  be  declared  void,  &c.  To  this  answer  the  bank  de- 
murred generally. 

The  cause  was  tried  at  the  circuit  by  the  court,  who  found 
the  issue  of  law  for  the  bank,  and  that  the  bank  was  entitled 
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to  the  principal,  and  10  per  cent  from  the  time  the  note  be- 
came due,  amounting  to  0208  25.  On  which  finding  judg- 
ment was  entered ;  and  Sherwood  appealed  to  this  court 

The  following  are  the  exceptions  to  the  finding  of  the  ref- 
eree and  to  the  judgment  thereon :  1.  The  note  in  question 
was  given  for  a  discount,  or  for  money  loaned  by  the  plaintiff 
to  defendant,  the  note  being  the  security  therefor,  and  drawing 
interest  after  due  at  12  per  cent,  was  void,  the  plaintiff  being 
a  banking  corporation.  2.  The  finding  and  judgment  is  erro- 
neous, it  being  for  10  per  cent,  the  contract  being  for  12  per 
cent  The  judgment  should  have  been  7  or  12  per  cent,  if 
for  anything.    3.  The  finding  is  contrary  to  law. 

Todd  4*  Rockwellj  for  the  appellant 

The  note  was  taken  by  the  bank  for  money  loaned,  and  th* 
agreement  was  to  pay  more  than  10  per  cent  It  was  a  re- 
loaning  of  11183  14  for  forty  days  with  interest  then  due  add- 
ed, but  was  only  a  delivery  of  money  by  the  bank  to  Sher- 
wood. 

It  was  an  agreement  to  pay  more  than  10  per  cent,  and 
the  contract  was  an  entirety,  and  both  parties  would  be  bound 
by  it,  except  for  the  inhibition  in  the  bank's  charter,  would  be 
binding  on  both  parties ;  and  the  complaint  claims  judgment 
on  the  contract,  and  not  on  a  different  one.  And  this  contract 
could  be  enforced  as  sood  as  it  became  due. 

But  the  general  banking  law,  which  is  the  charter  of  this 
bank,  inhibited  the  taking  of  this  note,  §  4,  R.  S.,  461 :  Heal 
fy  Armory  vs.  The  Providence  Insurance  Co.,  2  Cranch,  127 ; 
N.  F.  Insurance  Co.  vs.  Ely,  5  Conn.,  568  ;  Bank  qf  Chilicotht 
vs.  Swayne,  et  aL,  8  Ohio,  257 ;  Bank  of  U.  S.  vs.  Owens  et 
aL,  2  Pet,  527 ;  Tallman  vs.  Truesdell,  et  aLy  3  Wia,  453 ; 
People  vs.  Utica  Ins.  Co.,  15  J.  R,  358 ;  New  Fire  Ins.  Co.  vs. 
SturgeSy  2  Cow.,  644  ;  Same  vs.  Ely,  id.,  678 ;  Beach  vs.  Fxd- 
ton  Bank,  3  Wend.,  482 ;  Life  4*  Fire  Ins.  Co.,  vs.  Mich.  Fire 
Ins.  Co,,  7  id.,  31 ;  Creed  vs.  Commercial  Bank,  11  Ohio,  487; 
12  id.,  564 ;  Angell  &  Ames  on  Corp.,  233 ;  13  Conn.  R,  249; 
4  Peters,  168 ;  2  Doug.,  230 ;  1  Day,  401. 

The  agreement  to  pay  12  per  cent.,  is  not  in  the  nature  of  a 
penalty,  and  cannot  be  so  treated,  but  it  is  as  it  purports,  a 
usurious  agreement  The  judgment  is  erroneous  in  being 
for  10  per  cent  interest,  and,  for  that  reason  alone,  must  be 
reversea. 

Mat  H.  Carpenter^  for  the  respondent 
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The  recovery  should  have  been  for  12  per  cent  instead  of 
10 ;  but  of  this  the  appellant  cannot  complain. 

This  was  not  a  case  in  which  the  bank  was  restricted  to  10 
per  cent  It  was  neither  "  a  loan  on  real  or  personal  securi- 
ty/' nor  a  **  discount  of  notes,  bills  or  other  securitiea"  The 
note  was  given  on  a  settlement  between  the  parties^  and  as  a 
payment  to  the  bank  of  a  bona  fide  indebtedness. 

This  note  drew  no  interest  at  all  till  after  its  maturity ;  and 
if  it  had  been  then  paid,  he  would  have  paid  only  the  10  per 
cent  included  in  the  nota  The  provision  to  pay  12  per  cent 
is  in  the  nature  of  a  penalty,  and  does  not  violate  the  banking 
law.  Roberts  vs.  Tremaynej  Cro.  Jac.,  509 ;  Hayer  vs.  Cooper^ 
1  Cowp.,  112;  Orover  vs.  Graves j  1  Wash.,  1;  Winslow  vs. 
Dawson^  id.,  1 18 ;  Cutkr  vs.  HoWy  8  Masa,  257 ;  Long  vs. 
Storiej  10  E.  L.  &  Eq.,  182 ;  2  Pars,  on  Cont,  393-^,  and  cases 
cited  in  notes  to  section  4,  chap.  9,  pt  2 ;  Fisher  vs.  Otis,  3 
Chand.,  83 ;  Lloyd  vs.  Scotty  4  Pet,  225  j  Shuck  vs.  Wright^ 
I  Iowa,  128. 

The  note  is  not  void,  even  if  the  court  considers  the  bank- 
ing law  violated  by  receiving  it  The  general  usury  act,  chap. 
55,  1856,  attaches  to  it  FhiL  Loan  Co.  vs.  Tousiery  13  Conn., 
249;  Planter's  Bank  vs.  Sharp,  4  S.  &  M.,  75;  Grand  Gulf 
Bank  vs.  Archery  6  id.,  151. 


£j/  the  Courty  Coj.s,  J.  We  should  probably  be  refining 
too  much  upon  the  real  nature  of  the  transaction  mentioned 
in  the  pleadings  in  this  case,  were  we  to  hold  that  the  note  in 
question,  was  not  in  fact  given  by  the  appellant  for  a  loan  of 
money  by  the  bank  to  him.  It  appears  from  the  facts  in  the 
case,  that  Sherwood  had  been  doing  business  with  the  bank, 
and  had  overdrawn  his  account,  and  that  upon  a  settlement 
between  him  and  the  bank,  be  gave  his  note  for  such  indebt^ 
edness,  which  note  was  made  payable  forty-five  dajrs  from 
date  with  interest  at  the  rate  of  12  per  cent  per  annum  after 
dua  The  bank  upon  this  settlement  charged  the  usual  rate 
of  interest  on  the  amount  advanced  upon  the  checks  of  the 
appellant,  and  undoubtedly  regarded  it  as  an  ordinary  loan 
to  one  of  its  customers,  ^o  had  overdrawn  his  account    At 
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all  events,  we  are  disposed  so  to  consider  it ;  and  in  that  light, 
shall  examine  the  legal  consequences  flowing  from  the  trans- 
action. 

And  the  first  question  presented  is,  as  to  the  power  of  the 
bank  to  make  this  contract.  It  is  insisted  by  the  counsel  for 
the  appellant,  that  as  this  contract  was  made  by  a  bank  which, 
by  the  laws  of  this  state,  was  only  authorized  to  demand  and 
receive  a  rate  of  interest  not  exceeding  10  per  cent  upon  any 
loan  made  by  it,  that  therefore  the  contract  was  void  for  want 
of  capacity  in  the  bank  to  make  it  This  objection  renders  it 
necessary  to  refer  to  the  power  granted  to  banks  organized  un- 
der chapter  71,  R.  S.,  1859,  the  general  banking  law  of  the 
stata  The  first  three  sections  of  that  act  refer  more  particu- 
larly to  the  steps  to  be  taken  and  the  manner  of  organizing  a 
bank.  Section  4  of  the  chapter  provides  that  ^'  such  associa- 
tion shall  have  power  to  carry  on  the  business  of  banking  by 
discounting  bills,  notes,  and  other  evidences  of  debt ;  by  re- 
ceiving deposits ;  by  buying  and  and  selling  gold  and  silver 
bullion,  foreign  coin,  and  foreign  and  inland  bills  of  exchange ; 
by  loaning  money  on  real  and  personal  securities ;  and  by  ex- 
ercising such  incidental  powers  as  may  be  necessary  to  carry 
on  such  business."  Section  8  declares  that  it  shall  be  lawful 
for  such  association  to  purchase,  hold  and  convey  real  estate, 
for  certain  purposes  therein  specified,  and  contains  an  abso- 
lute prohibition  upon  the  association  from  purchasing,  hold- 
ing or  conveying  real  estate  in  any  other  case,  or  for  any  other 
purpose  whatever.  By  section  15  it  is  provided,  that  "  such 
banks  or  banking  associations  may  demand  and  receive  for 
loans  on  real  and  personal  securities,  or  for  notes,  bills,  or 
other  evidences  of  debt  discounted,  a  rate  of  interest  not  ex- 
ceeding 10  per  cent  per  annum  until  the  1st  day  of  January, 
one  thousand  eight  hundred  and  sixty;"  but  no  penalty  or 
forfeiture  is  provided  or  declared  in  the  law  in  case  a  bank 
takes  more  than  10  per  cent  interest 
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It  is  believed  that  the  above  are  all  the  provisions  of  the 
banking  law  having  a  direct  .bearing  upon  the  point  under 
examination.  In  order  to  have  the  whole  question  before  us, 
it  may  be  as  well  to  refer  in  this  place  to  the  general  statute 
upon  the  subject  of  usury.  Sections  1  and  2  of  chapter  55, 
Sess.  Laws,  1856,  read  as  follows: 

Section  1.  All  bonds,  bills,  notes,  assurances,  conveyances 
and  all  other  contracts  or  securities,  whatever,  whereby  there 
is  reserved  or  secured  a  rate  of  interest  exceeding  12  per  cent, 
shall  be  valid  and  effectual  to  secure  the  repayment  of  the 
principal  sum  loaned,  but  no  interest  shall  be  recovered  on 
such  securities,  or  on  any  money  or  other  thing  loaned  by 
such  contract 

Section  2.  Whenever  any  person  shall  apply  to  any  court 
of  this  state  to  be  relieved  in  case  of  a  usurious  contract  or 
security,  or  when  any  person  shall  set  up  the  plea  of  usury  in 
any  action  or  suit  instituted  against  him,  such  person  to  be 
entitled  to  such  relief  or  the  benefit  of  such  plea,  shall  prove 
a  tender  of  the  principal  sum  of  money  or  thing  loaned  to 
the  i>arty  entitled  to  receive  the  same.'' 

It  is  at  once  apparent  that  the  bank  reserved  upon  this 
note  a  greater  rate  of  interest  than  it  was  authorized  to  re- 
ceive for  any  loan,  by  the  banking  law,  though  it  did  not 
exceed  the  rate  which  a  person  is  permitted  to  reserve  by 
special  contract,  under  the  general  usury  law.  And  the 
question  arises,  is  the  note  void  for  the  reason  assigned, 
that  the  bank  had  no  power  to  make  such  a  contract  ? 

Angell  and  Ames,  in  their  work  upon  corporations,  270, 
§  256,  in  discussing  the  question  as  to  what  contracts  in 
general,  incorporated  companies  may  make,  say :  ^And  here 
we  would  observe,  that  a  corporation  and  individual  stand 
upon  very  different  footing.  The  latter  existing  for  the  gen- 
eral good  of  society,  may  do  all  acts,  and  make  all  con- 
tracts which  are  not,  in  the  eye  of  the  law,  inconsistent  with 
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this  great  purpose  of  his  creation ;  whereas,  the  former  hav- 
ing been  created  for  a  specific  purpose,  not  only  can  make 
no  contract  forbidden  by  its  charter,  which  is,  as  it  were, 
the  law  of  its  nature,  but  in  general  can  make  no  contract 
which  is  not  necessary,  either  directly  or  indirectly,  to  en* 
able  it  to  answer  that  purposa''  The  Perm.  Del  and  Md. 
Steam  Namgation  Company  w.  Dandridge,  8  Gill  and  J^ 
248. 

And  it  is  a  familiar  principle  which  runs  through  all  the 
law  upon  this  subject,  that  a  corporation  is  not  only  in- 
capable of  making  contracts  which  are  forbidden  by  its 
charter,  but  in  general  it  can  make  none  which  are  not  neces- 
sary either  directly  or  indirectly  to  effect  the  objects  of  its 
creation.  So,  when  a  corporation  undertakes  to  make  a 
contract  entirely  foreign  to  the  purpose  and  objects  of  its 
creation,  such  contracts  are  void.  Illustrations  of  this  rule 
are  abundant  In  the  recent  case  of  the  MadiBon^  4*^,  Plank 
Road  Co.  vs.  fFatertowny  4^,  Plank  Road  Co.^  7  Wis.,  59, 
where  the  former  company,  which  was  authorized  by  its 
charter  to  construct  a  road  from  Milwaukee  -to  Madison ;  and 
after  having  constructed  the  same  to  Watertown,  det^mined 
to  leave  the  field  west  of  that  place,  temporarily  to  the  other 
company,  which  had  a  charter  for  building  a  road  west- 
wardly  along  the  route,  nearly  identically  with  that  through 
which  the  complainants  were  authorized  to  extend  their  road ; 
and  the  complainants  signed  a  guaranty  for  the  purpose  of 
enabling  the  defendants  to  borrow  money  with  which  to  con- 
struct a  road  westwardly,  &c.;  this  court  held  the  contract 
of  guaranty  void,  as  being  entirely  foreign  to  the  object  of 
the  corporation,  and  without  the  genejral  scope  of  its  author- 
ity. 

So  an  insurance  company,  which  by  its  act  of  incorpora- 
tion, was  authorized  to  insure  buildings  and  personal  property 
against  fire,  and  to  make  all  kinds  of  marine  insurance,  and 
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to  loan  money  on  bottomry,  respondentia^  or  mortgage  of  real 
estate,  or  chattels  real,  with  a  restriction  that  it  should  not 
exercise  banking  powers,  loaned  money  on  a  promissory  note, 
and  indorsed  the  same ;  it  was  held  that  the  act  was  unau- 
thorized, and  impliedly  forbidden  by  its  charter.  The  New 
York  Firemen^s  Insurance  Company  vs.  Efyy  2  Cow.,  678j 
and  cases  cited  in  the  notes  to  Angell  &  Ames  on  Corp.,  on 
pages  272  to  276  inclusive. 

These  examples  are  quite  sufficient  to  illustrate  the  rule, 
and  show  the  application  of  the  doctrine  in  a  case  where  a 
corporation  attempts  to  make  a  contract  entirely  foreign  to 
the  purpose  and  object  of  its  creation,  and  beyond  the  scope 
of  the  authority  granted  in  its  charter.  Does  the  present  case 
fall  within  th^t  class  of  decisions  ?  Here  the  bank,  it  is  con- 
ceded, had  full  and  ample  power  to  discount  promissory 
notes,  loan  money,  &c.,  and  conduct  a  general  banking  busi- 
ne^,  but  it  could  only  reserve  ten  per  cent  interest  upon  its 
loans.  It  is  not  a  case  where  a  corporation  usurps  a  power 
not  given  by  its  charter,  but  where,  in  the  exercise  of  a  lawful 
power  and  in  conducting  its  legitimate  business,  it  has  exceed- 
ed the  limits  fixed  by  law.  Had  the  note  hew  given,  drawing 
ten  per  cent,  interest,  after  it  became  due,  there  could  have 
been  no  question  as  to  the  validity  of  the  contract  But  the 
objection  is,  that  the  bank  had  no  authority  to  discount  a  note 
at  a  greater  rate  of  interest  than  the  general  banking  law  al- 
lowed 'j  and  if  it  does,  the  note  is  void  for  want  of  such  pow- 
er. Is  this  objection  sound  ?  I  think  not  And  yet  it  must 
be  admitted  that  there  are  a  number  of  cases  which  appear  to 
sustain  this  position.  The  Bank  qftht  United  States  vs. 
Owens,  2  Peters,  527;  Bank  qf  Chiticothe  vs.  Swayne^  8  Ohio, 
252  5  Creed  vs.  The  Commercial  Bank  qf  Cincinnati^  11  id.^ 
489;  Spaulding  vs.  The  Bank  qf  Muskingum,  12  id.,  544; 
Orr  vs.  Lacey,  2  Doug.,  230,  are  cases  where  this  question  as 
to  the  effect  of  a  bank  discounting  a  note  at  a  greater  rate  of 
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interest  than  is  allowed  by  its  charter  is  discussed ;  and  some 
of  them  hold  distinctly  that  the  contract  is  void^  for  want 
of  capacity  in  the  bank  to  make  it. 

I  am  not  prepared  to  follow  these  decisions.  In  my  judg- 
ment the  reasoning  of  these  cases  is  clearly,  successfully,  and 
completely  answered  by  the  opinions  given  in  the  Commer- 
cial Bank  of  Manchester  vs.  Nolan  ei  aL,7  How.  Misa,  508  ; 
and  McLeany  •SssigneCy  fyc,  of  Manard  vs.  The  Lafayette 
Bank  et  aLj  3  McLean,  587.  Mr.  Justice  Clayton  gave  an 
exceedingly  able  and  elaborate  opinion  in  the  first  case,  in 
which  the  case  in  2  Pet  is  carefully  examined  and  reviewed ; 
while  the  doctrine  of  the  Ohio  cases  is  vigorously  assailed,  and 
to  my  mind  completely  overthrown.  In  the  case  in  the  3d 
McLean,  Mr.  Justice  McLean  in  considering  the  effect  upon 
the  contract  of  a  bank  taking  usury,  and  meeting  the  objec- 
tion that  such  a  contract  was  void  for  want  of  power  of  the 
bank  to  make  it,  uses  the  following  language,  p.  611:  '^Now 
here  is  a  capacity  imparted  to  do  every  thing  which  a  natur- 
al person  could  do  in  relation  to  the  business  specified.  The 
natural  persons  who  compose  the  corporation,  are  authorized 
to  do,  in  their  aggregate  capacity,  what  each  one  might  do  in 
his  natural  capacity.  Now  what  is  the  difference  between 
the  natural  and  artificial  capacities  here  spoken  of  ?  It  is  ad- 
mitted that  an  artificial  person  has  no  power  to  violate  the 
law  of  its  creation,  or  any  other  law.  Has  a  natural  person 
power  to  violate  the  law  ?  We  suppose  not,  and  in  this  re- 
spect no  difference  is  perceived  between  the  two  capacities. 
It  is  not  a  question  of  capacity,  but  of  prohibition.  A  natural 
person  is  prohibited  from  taking  more  than  six  per  centum 
per  annum  interest  If  it  were  not  for  the  prohibition  he 
might  agree  for  any  reasonable  rate  of  interest  And  if  the 
bank  had  not  been  prohibited  in  like  manner,  might  it  not 
have  charged  in  the  same  way?  Is  there  any  doubt  of  this  ? 
It  has  power  to  loan  money  on  interest,  and  no  rate  of  inter- 
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est  being  established  by  law^  may  it  not  contract  for  the  rate 
of  interest  as  a  natural  person  ?  If  it  may  not  do  this,  it  may 
do  nothing,  the  prohibition  in  the  charter  acts  apon  thcyarti- 
ficial  capacity,  as  the  general  law  of  the  same  import  acts 
upon  the  natural  capacity  of  every  citizen." 

Again  he  says,  while  endeavoring  to  show  that  a  bank  and 
an  individual  occupy  the  same  ground  as  to  taking  usury : 
^  Neither  can  have  any  implied  power  to  make  a  contract  in 
violation  of  law ;  and  the  argument  that  a  bank  can  do  no- 
thing for  the  doing  of  which  power  is  not  given,  while  an  in- 
dividual may  do  any  thing  which  is  not  prohibited,  is  with- 
out force,  because  it  can  have  no  application  to  the  case. 
The  act  is  prohibited  alike  to  the  bank  and  the  individual. 
On  what  principle,  then,  can  the  distinction  be  sustained  ? 
As  has  been  shown,  the  bank  has  the  same  power,  under  its 
charter,  to  make  a  contract  for  the  loan  of  money  as  an  indi- 
vidual, and  if  more  than  six  per  centum  per  annum  had  not 
been  prohibited,  it  might  have  chained  more." 

It  seems  to  me  that  this  reasoning  fully  meets  the  objection 
that  this  note  is  void  because  the  bank  reserved  a  greater  rate 
of  interest  than  it  was  authorized  to  take.  But  what  are  the 
consequences  of  this  act  ?  We  leave  out  of  view,  now,  the 
question  as  to  whether  a  bank  would  forfeit  its  franchises  by 
reserving  more  interest  than  it  is  permitted  to  take  by  the 
general  banking  law;  or  whether  such  an  act  would  be  a 
good  ground  of  forfeiture  of  its  banking  privileges,  in  a  direct 
proceeding,  instituted  by  the  state,  for  a  misuser  of  its  fran- 
chises. This  case  does  not'  call  for  the  expression  of  any 
opinion  upon  that  point,  and  of  course  none  will  be  given. 
The  banking  law  does  not  declare  what  shall  be  the  conse- 
quence of  taking  more  interest  by  a  bank  than  is  allowed  by 
the  banking  law.  It  is  an  undoubted  violation  of  that  law, 
which  is  the  charter  for  every  bank,  to  reserve  upon  any  loan 
more  than  ten  per  cent  interest    But  as  there  is  no  penalty 
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affixed  in  the  banking  law  for  a  violation  in  this  respect,  we 
must  look  to  the  general,  common,  or  statutory  law  to  ascer- 
tain the  consequences  of  its  violation.  And  in  the  first  place, 
we  suppose  that  the  act  of  the  bank,  in  taking  excessive  in- 
terest, must  be  viewed  precisely  as  an  act  of  an  individual* 
Planters'  Bank  vs.  Sharp  et  alj  4  S.  &  M.,  75 ;  I?l«  Grand 
Oulf  Bank  vs.  Bichard  T.  Archer  et  aLy  8  id.,  151 ;  Veazie 
Bank  vs.  Paulky  40  Me.,  109 ;  The  Philadelphia  Loan  Cam- 
pony  vs.  Towner y  13  Conn.,  249. 

The  statute  of  1856  is  very  general  in  terms,  and  I  cannot 
perceive  why  it  does  not  apply  to  corporations  as  well  as  nat- 
ural persona  It  was  argued  by  counsel  for  the  bank,  that 
this  note  was  not  affected  by  the  statute  of  1856  \  for,  although 
the  rate  of  interest  reserved  was  greater  than  the  bank,  by  the 
banking  law,  was  permitted  to  take,  still  that  it  did  not  exceed 
the  rate  which  parties  might  contract  for  under  this  general 
statute.  But  we  are  of  the  opinion,  that  when  a  bank  reserves 
a  greater  rate  of  interest  than  is  allowed  by  its  charter,  that 
the  usury  law  applies  to  it,  although  it  does  not  exceed  the 
rate  prescribed  by  such  usury  law.  The  general  usury  law  is 
to  that  extent  modified  by  section  fifteen  of  the  bank  law,  and 
that  section  takes  the  place,  as  far  as  it  is  applicable,  of  the 
statute  upon  usury.  Now,  it  will  be  seen  that  the  only  pen- 
alty prescribed  by  the  statute  of  1856,  for  taking  usury,  is  the 
loss  of  all  interest  The  first  section  provides  that  the  con- 
tract or  security  shall  be  valid  and  effectual  to  secure  the  re- 
payment of  the  sum  loaned,  but  no  interest  shall  be  recovered 
upon  such  security.  I  have  had  some  difficulty  in  putting  a 
satisfactory  construction  upon  this  statute.  Were  the  first 
section  standing  alone,  I  should  then  think  that  the  judgment 
of  the  circuit  court  must  be  reversed,  upon  the  ground  that 
interest  was  given  upon  the  note  after  it  became  due,  at  the 
rate  of  ten  per  cent  per  annum*  But  under  the  pleadings  in 
this  case,  I  am  inclined  to  the  opinion,  that  this  was  proper. 
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The  appellant  does  not  set  up  usury  in  his  an^twer,  but  al- 
leges that  the  bank  had  no  authority  or  power  to  take  the 
note,  or  to  enter  into  any  contract  for  more  than  ten  per  cent 
interest,  and  asked  that  the  note  be  declared  void.  This  was 
raising  the  question  of  the  power  of  the  bank  to  make  the 
contract,  insisting  that  it  had  no  such  power,  and  that  the 
contract  was  void*  upon  that  ground.  It  is  not  claimed  that 
the  contract  was  usurous,  but  void,  for  want  of  capacity  of 
the  bank  to  make  it  Now,  it  appears  to  me,  that  the  first 
section  of  this  statute  is  qualified  and  restricted  by  the  pro- 
visions of  the  second  section,  and  that  they  must  both  be  con- 
strued together ;  and  I  therefore  think,  that  the  interest  upon 
a  usurous  contract  maybe  recovered,  unless  the  party  affected 
by  the  usury  applies  to  the  court  to  be  relieved  therefrom,  or 
sets  up  the  usury  in  his  answer ;  in  which  case,  to  be  entitled 
to  any  relief,  or  the  benefit  of  his  defence,  he  must  prove  a 
tender  of  the  principal  sum  loaned.  Suppose  a  party  sets 
up  usury  in  his  answer,  but  fails  to  prove  any  tender  of  the 
principal  sum,  will  the  court  give  him  the  benefit  of  his  de- 
fense ?  Obviously  not,  because  the  statute  says  that  he  must 
prove  a  tender  of  the  principal  sum,  as  a  condition  of  having 
the  benefit  of  that  defense. 

And  in  case  the  defendant  fails  to  prove  a  tender,  what 
would  the  plaintiff  be  entitled  to  recover  ?  I  think  the  prin- 
cipal and  interest.  If  the  first  section  of  the  statute  is  alone 
considered,  disconnected  from  the  provisions  of  the  second 
section,  it  would  seem  to  require  that  the  court  should,  upon 
its  own  motion,  refuse  to  give  judgment  for  any  interest  upon 
a  usurous  contract,  whenever  it  was  made  to  appear  that  such 
usury  had  been  taken.  I  cannot  think  that  the  legislature 
intended  any  such  result  as  that  a  party  setting  up  the  usury 
in  his  answer,  but  failing  to  prove  a  tender  of  the  principal 
sum,  should  be  in  a  worse  condition  than  one  who  did  not 

set  it  up  at  all.    Yet  such  would  be  the  consequence,  unless 
VoL  X.  16 
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it  is  held  that  a  plaintiff  may  recover  principal  and  interest, 
when  the  usury  is  not  set  up  in  the  answer^  and  a  tender  of 
the  principal  sum  proven  on  the  trial. 

The  conclusion  at  which  I  have  arrived  is,  that  the  judg- 
ment of  the  circuit  court  is  right,  and  must  be  affirmed. 


WEEKS  vs.  CITY  OF  MILWACJKEE  et  al 

APPEAL   FROM   CIRCUIT    COURT,  MILWAUKEE   COUNTY. 
Heard  KoTember  1, 1859.]  [Decided  Janiiftry  4, 1800. 

Constitutional  Law — Assessments — Taxes — Streets — Ntti- 
sance — Injunction. 

Where  the  city  of  Mllwaiikee  levied  f  peoial  taxes  vpon  the  lots  of  W.  for  the  pur- 
pose of  building  streets  and  sidewalks  in  front  of  the  same :  Held,  that  these 
assessments  oonld  be  sustained  on  the  ground  that  it  wa«  an  exercise  of  the  tax- 
ing power  of  the  state  and  city,  and  was  not  a  taking  of  priTate  proper^  fbr 
pnblicase. 

The  oonstitntional  provlsioni  that  "  the  role  of  taxation  shall  be  nnifbrm,*'  extends 
to  all  taxation  bj  cities^  towns  and  counties,  in  their  exercise  of  the  taxing  pow- 
er delegated  to  them  by  the  state.  The  object  of  this  proTision  waa  to  protest 
the  dtiien  against  nneqoal  and  consequently  unjust  taxation. 

''The  uniform  rule  of  taxation"  provided  for  by  Art  Vm.,  {  1,  is  appUoaUe  to ' 
municipal  corporations  notwithstan'ding  the  prorision  of  Art  ZL,  2  8,  requiring 
the  legislature  in  establishing  them  to  restrict  their  powers  of  taxation*  so  as  to 
prerent  abuses,  Ac  This  last  provisiim  was  designed  to  ftunish  a  ftirther  pro- 
tection. 

Assessments  of  spedal  taxes  upon  lots  for  the  purpose  of  constructing  streets  and 
sidewalks  in  firont  of  such  lots  cannot  be  upheld  by  the  constitution  of  Wiaoon- 
sin,  under  the  rule  of  uniformity  of  taxation  alone ;  but  it  can  be,  under  the 
provision  requiring  the  l^gidatnre  to  restrict  the  power  of  municipal  coipofatioiis 
in  making  assessments. 

The  word  **  assessment,"  as  used  in  Art  XL,  }  3,  of  the  constitution  of  the  state  of 
maooBsiiiy  haa  refervnoe  to  the  system  of  spedal  taxation  for  maniolp«l  ia- 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  24S 

WmkB  71.  Citj  of  MUwAokee  et  «L 

proyemeDts  exif  ting  at  the  adoption  of  the  oonstitatloDi  and  is  a  dear  recogni- 
tion of  the  exiatenoe  of  the  power  to  make  the  f  peoial  tax. 

The  proriflion  of  Art  XL,  2  ^  reoognisei  the  power  of  special  asiettments  in  mnni- 
dpal  corporations,  and  is  so  lir  a  modification  of  the  role  of  uniformity,  in  Art. 
VIIL,  2  1>  as  the  system  of  assessment  is  a  departure  from  that  role;  and, 
thereby,  every  lot  may  be  compelled  to  build  the  street  in  front  thereof,  with  such 
exoeptions  as  the  law  may  proyide.  The  ooly  remedy  for  abuses  under  this  rule 
is  such  restrictions  as  the  wisdom  of  the  legislature  may  impose  on  the  exerdse 
of  the  power. 

Where,  by  an  act  of  the  legislature,  the  fSuming  lands  of  W.  had  been  annexed  to 
the  city  of  Milwaukee,  and  afterwards  taxed  at  the  same  rate  as  other  dty  prop- 
erty to  pay  the  debt  of  the  city :  Held,  that  the  act  was  oonstitntlonal,  and  the 
taxation  waslegaL 

The  case  of  KnowlUm  «t.  Supervi9or9  of  Bock  Co,,  9  Wis.,  410,  considered  and  ap- 
prored. 

Where  the  assessors  of  the  dty  of  Milwaukee,  in  obedience  to  an  ordinance  of  the 
common  coundl,  omitted  to  assess  property  to  the  ralne  of  $160,000,  which 
ought  to  hare  been  assessed,  and  that  property  was  thereby  exempted  fh>m  tax- 
ation :    Held,  that  such  omission  TiUated  the  whole  tax. 

Omisdons  to  make  assessments  arising  fh>m  mistakes  of  hxA,  erroneous  computa* 
tions,  or  errors  of  judgment  on  the  part  of  those  to  whom  the  execution  of  the 
taxing  laws,  is  intrusted,  do  not  necessarily  ritiate  the  whole  tax ;  but  an  in- 
tentional disregard  of  those  laws,  in  such  a  manner  as  to  impose  illegal  taxes  on 
those  who  are  taxed,  does. 

Tbs  prorision  of  the  taxing  laws,  that  where  there  has  been  an  omisdon  to  tax 
property,  it  may  be  taxed  the  proper  amount  the  next  year,  refers  to  such  omis- 
dons as  are'constantly  liable  to  happen,  and  does  not  invalidate  the  whole  tax ; 
but  where  the  omission  originated  in  an  intentional  departure  from  the  law  on 
the  part  of  all  the  authorities,  it  renders  the  tax  illegal,  and  It  cannot  be  cured 
by  that  provirion  in  the  taxing  laws. 

Where  the  dty  of  Milwaukee  had  taxed  the  lots  of  W.  to  abate  a  nuisance  created 
by  the  act  of  the  dty  in  the  construction  of  streets,  so  as  thereby  to  cause  the 
water  to  stand  upon  the  lots ;  Hdd,  that  the  dty  has  not  the  power  to  levy  a 
special  tax  on  the  same  lots  to  pay  for  flUiog  them  up  so  as  to  prevent  the  water 
from  standing  there ;  and  such  tax  if  levied  is  fflegal. 

Where  the  taxes  on  the  lands  of  W.  have  been  illegally  increased  by  reason  of  the 
iUegal  exemption  of  other  lands  from  taxation,  an  injunction  will  be  granted  to 
restrain  the  sale  of  such  lands  fbr  the  payment  of  such  illegal  tax. 

Where  a  tax  has  been  illegally  assessed  on  the  lands  of  W.  for  the  purpose  of  abat- 
ing a  nuisance  created  by  the  taxing  power  on  the  same  Itnds,  an  injunction 
will  be  granted  to  restrain  the  sale  of  such  lands  for  the  payment  of  such  Olegal 
tax. 

The  case  of  Go&daU  vs.  TU  OUy  </  MU»auk$e,  5  Wis.,  Zt,  oonddarsd  and  ap- 
proved. 
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This  was  an  action  commenced  by  Lemuel  W.  Weeks 
against  the  City  of  Milwaukee,  the  County  of  Milwaukee,  and 
Garrett  M.  Fitzgerald,  the  county  treasurer,  to  restrain  the  lat- 
ter from  selling  the  lands  of  Weeks  for  taxes.  The  complaint 
set  forth  that  Weeks  was  the  owner  in  fee  simple  of  a  large 
amount  of  real  estate,  consisting  of  fractional  subdivisions  of 
sections  and  town  lots  within  the  limits  of  the  city  of  Mil- 
waukee, which  are  particularly  described,  giving  the  several 
valuations.  One  tract  of  89  acres,  used  exclusively  for  farm- 
ing purposes,  and  which  he  never  intended  to  have  laid  out 
into  city  lots,  nor  was  there  any  call  or  demand  for  city  lots 
at  that  place,  had  been  annexed  to  the  city  limits  by  an  act  of 
the  legislature,  against  his  wish  and  consent  That  this  had 
been  done  at  the  request  and  procurement  of  interested  par- 
ties, for  the  sole  purpose  of  subjecting  it  to  taxation  for  the 
purpose  of  paying  the  expenses  and  debts  of  the  city.  That 
the  taxation  of  the  property  had  become  exceedingly  burden- 
some, and  much  larger  than  it  would  have  been  had  it  not 
been  annexed.  That  before  the  annexation  of  this  and  soxeIb 
of  the  other  tracts  to  the  corporation  limits,  the  city  was 
largely  in  debt,  and  that  a  portion  of  the  taxes  levied  was  for 
the  purpose  of  cancelling  this  indebtednesa  That  the  assess- 
ments of  the  city  were  grossly  unequal,  p«urtial,  burdensome 
and  fraudulent ;  the  assessors  having  knowingly  and  purpose- 
ly assessed  the  property  of  other  individuals  located  in  the 
same  block,  lower  than  they  had  assessed  the  property  of  the 
complainant;  and  that  they  had  knowingly  and  purposely 
omitted  to  assess  the  property  known  as  the  ^Newhall 
House,"  and  the  land  on  which  it  stands,  that  is,  three  lots  in 
the  third  ward  of  the  city,  and  of  the  value  of  0200,000 ;  and 
that  the  same  was  not  included  in  the  assessment  roll  for  the 
year,  nor  any  tax  for  state,  county,  school,  city,  or  ward  tax, 
levied  upon  them. 

The  complaint  further  set  forth,  that  a  special  tax  had  been 
levied  upon  several  of  the  lots,  amounting  to  $49S  75, 01 1 1  25 
of  which  was  assessed  for  the  purpose  of  grading  an  alley 
adjoining  them,  and  the  balance,  0387  50,  for  abating  a  nui- 
sance of  the  lots,  by  filling  them  up,  and  which  nuisance  had 
been  created  by  an  act  of  the  city  in  filling  up  a  street  in 
front  of  the  lots ;  also,  several  lots  were  taxed  for  cleaning  the 
streets,  and  building  sidewalks  in  front  of  the  lots.  ML  of 
which  was  unconstitutionaL  The,  board  of  supervisors  of 
the  county  had  levied  a  state,  county  and  school  tax  on  the 
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lands  and  lots  as  they  had  been  assessed  and  returned.  That 
all  these  several  tracts  had  been  assessed  for  city  purposes,  as 
well  as  for  the  several  special  taxes ;  and  that  the  treasurer 
threatened  to  sell  the  lots  for  the  special  taxes,  and  the  treas- 
urer of  the  county  to  sell  for  the  other  taxes.  Therefore  the 
complaint  prayed  for  an  injunction  to  restrain  the  sales,  &c., 
and  a  judgment  declaring  the  taxes  illegal  and  void. 

The  injunction  order  was  allowed  and  served,  with  the 
complaint,  on  the  15th  of  June,  1858.  On  the  30th  of  June, 
the  defendants  procured  a  dissolution  of  the  injunction ;  from 
which  no  appeal  was  taken.  The  defendants  then  answered 
the  complaint,  and  showed : 

1.  That  the  defendants  admit  that  Garrett  W.  Fitzgerald 
was  the  treasurer  of  the  county  of  Milwaukee,  and  that  Her- 
man Schwarting  was  the  treasurer  of  said  city  of  Milwau- 
kee, and  that  the  plaintiff  is  a  citizen  of  the  state  of  Wiscon- 
sin, as  stated. 

2.  That  as  to  each  and  every  allegation  in  the  complaint, 
not  hereinbefore  specifically  admitted,  the  defendants  have 
not  any  knowledge  or  information  sufficient  to  form  a  belief, 
and  therefore  deny  the  same,  and  ask  the  same  benefit  of  this 
their  answer  as  if  they  had  demurred  to  the  complaint  for  the 
insufficiency  thereof. 

3.  That  the  defendants  for  further  answer  to  the  complaint, 
allege  and  submit  that  the  plaintiff  has  an  ample  and  com- 
plete remedy  at  law  for  each  and  all  the  grievances  of  which 
complaint  is  by  him  in  his  complaint  made,  without  resorting 
to  a  suit  in  equity. 

A^ereupon  the  defendants  demand  judgment  against  the 
plaintiff  for  their  costs  and  disbursements  in  this  action,  &c. 

The  cause  was  referred  to  John  A.  Savage,  court  commis- 
sioner, to  take  the  proofs  in  the  case,  who  made  his  report  on 
the  5th  of  November,  1858;  and  on  the  15th,  the  case  was 
submitted  to  the  circuit  jud^e  for  a  decision,  who  made  the 
following  order: 

"  This  action  was  submitted  on  the  last  day  or  the  late 
term  without  argument,  with  a  request  that  a  judgment  might 
be  entered /wo /orma,  as  it  was  important  to  obtain  the  ruling 
of  the  Supreme  Court  on  the  principles  involved,  at  the  ensu- 
ing term  thereof  Let  judgment  be  entered  accordingly,  dis- 
missing the  complaint  in  this  cause." 

From  the  judgment  so  entered  this  appeal  is  taken. 

Henry  F.  Prentis,  for  the  appellant,  after  answering  the  ob- 
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jection  that  the  complainant  had  a  perfect  remedy  at  law,  by 
reason  of  the  union  of  the  two  courts  of  law  and  equity  ia 
one,  Hall  vs.  Delaplaine,  5  Wis.,  217,  proceeded  to  show  that 
he  was  entitled  to  the  relief  prayed  for  in  this  case,  and  also 
to  the  injunction,  provided  the  complaint  is  substantiated  by 
the  proof  in  the  case,  and  the  taxes,  or  any  portion  of  them, 
are  illegal.  Burnett  vs.  City  of  Cincinnati,  3  Ohio,  72 ;  Bank 
U.  S.  vs.  Osbom  et  aL,  9  Wheat,  738 ;  Scott  vs.  Onderdonk 
et  al.,  4  Eem.,  9. 

I  suppose  it  will  not  be  questioned  that  if  any  portion  Df 
the  tax  for  which  the  property  is  to  be  sold,  or  for  which  it 
has  been  sold,  is  illegal,  it  must  have  the  same  effect  upon  the 
sale  as  though  the  whole  tax  were  illegal  Stetson  vs.  Ktmjh 
ton,  13  Mass.,  272 ;  Libby  vs.  Bumham,  15  id.,  144  ;  Drew  vs. 
Davis,  10  Vt.,  506;  Elwell  vs.  Shaw,  1  GreenL,  339;  Doe  vs. 
McQuilkin,S  Blackf,  581. 

2.  It  seems  from  the  complaint,  the  admissions  of  the  de- 
fendants and  the  evidence,  that  the  property  known  as  the 
"  Newhall  House"  property,  consistings  of  lots  4,  5  and  6,  in 
the  third  ward,  and  the  hotel  standing  thereon,  within  the 
corporate  limits  of  the  city  of  Milwaukee,  and  of  the  value  of 
from  one  hundred  and  fifty  to  two  hundred  thousand  dollars, 
was  knowingly  and  purposely  omitted  to  be  assessed  for  tax- 
ation in  the  year  1857,  and  that  no  taxes  of  any  kind,  neither 
state,  county,  school,  city  or  ward  taxes,  were  levied  on  that 
property.  The  constitution  and  laws  of  the  state  required 
that  this  property  should  be  assessed  for  taxation,  as  also  did 
the  city  charter.  The  first  section  of  chapter  8,  in  the  city 
charter,  provides,  that  "  all  property,  real  or  personal,  wUhin 
the  city,  except  such  as  may  be  exempt  by  the  laws  of  the 
state,  shall  be  subject  to  taxation  for  the  support  of  the  city 
government,  and  the  payment  of  its  debts  and  liabilities.'' 
Section  1  of  Art  VIII,  of  the  state  constitution  says :  "  The 
rule  of  taxation  shall  be  uniform,  and  taxes  shall  be  levied 
upon  such  property  as  the  legislature  shall  prescribe.'*  The 
first  section  of  chapter  15  of  the  Revised  Statutes,  in  describing 
what  property  shall  be  liable  to  taxation,  says :  '^  All  property, 
real  and  personal,  within  this  state,  not  expressly  exempt^ 
therefrom,  shall  be  subject  to  taxation  in  the  manner  provided 
by  law.**  By  section  2  of  chap.  8  of  the  city  charter,  it  is 
made  the  duty  of  the  assessors  to  make  out  a  complete  and 
accurate  assessment  roll,  which  shall  contain,  as  near  as  may 
be,  a  description  and  the  value  of  all  the  lands,  lots,  or  par- 
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eels  of  land,  and  buildings  on  any  lot  or  parcel  of  land,  within 
said  city,  &a    This  is  imperative,  and  not  directory. 

There  is  no  mistake  about  this  matter.  It  is  admitted  that 
the  omission  was  purposely  made.  And  besides  that  omis- 
sion we  have  the  record  evidence  which  gives  the  character 
of  the  omission.  By  an  ordinance  passed  March  22, 1856,  it 
is  provided:  ^Sec.  2.  In  view  of  the  great  public  benefit 
which  the  construction  of  said  hotel  (meaning  the  Newhall 
House)  will  be  to  our  city,  and  to  encourage  its  early  com- 
pletion, said  hotel  property  is  hereby  exempted  from  all  city 
and  ward  taxes  and  assessments  for  the  year  1856  and  1857, 
provided  said  building  shall  be  completed  within  eighteen 
months  from  the  first  day  of  May,  A.  D.,  1856.'' 

It  was  completed  within  the  eighteen  months.  What  then, 
we  ask,  is  the  effect  of  this  purposed  disregard  of  the  law  of 
the  state  by  these  assessors,  in  omitting  to  assess  this  proper- 
ty, and  in  acting  under  the  direction  of  the  common  council 
of  said  city  ? 

We  answer,  unhesitatingly,  that  its  effect  must  be  to  render 
invalid  the  whole  state,  school,  county,  city,  and  ward  taxes 
for  said  third  ward,  levied  within  said  city  of  Milwaukee,  for 
said  year,  1857.    JSiate  vs.  PkUiy  4  Zab.,  108. 

3.  The  legislature  had  not  the  authority  to  annex  the 
homestead  of  the  complainant  to  the  city,  and  then  tax  it  for 
city  purposes  without  his  consent,  and  thereby  raise  his  taxes 
from  030  to  0368,  on  the  same  property,  which  had  been  in 
no  manner  benefited  by  the  annexation.  The  OUy  of  Cbving- 
ion  vs.  SotUhgakj  15  Ken.  491. 

4.  We  claim  that  Weeks'  sub-division  of  the  north-we&t 
quarter  of  sec.  5,  and  the  south  forty  acres  in  the  north-west 
'quarter  of  section  5,  which  property  was  annexed  to  and  made 
a  part  of  the  city  of  Milwaukee,  by  an  act  of  the  legislature, 
approved  March  18,  1856,  cannot  be  taxed  for  the  payment 
of  debts  incurred  prior  to  the  annexation. 

5.  "  The  south  one-third  of  lot  one,  in  block  four,  in  the 
third  ward,  being  twenty  feet  front,  with  the  building  stand- 
ing thereon,  is  assessed  at  04,000.  The  building  on  the  ad- 
joining twenty  feet  north,  of  equal,  or  more  value,  and  the 
land  on  which  it  stands  worth  more  than  the  first  mention- 
ed twenty  feet,  which  last  mentioned  property  is  owned  by 
another  individual,  is  assessed  at  03,700,  for  the  same  year, 
1857.     Both  pieces  of  property  were  assessed  by  the  same 
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6.  There  is  a  special  tax  or  assessment  on  lots  8  and  9, 
in  block  172,  in  the  4th  ward,  of  0480,50,  for  abating  a  nuis- 
ance on  them,  by  filling  up  the  same,  which  nuisance  was 
created  by  the  act  of  the  city  in  filling  up  the  street  and  al- 
ley in  front  of,  i^d  by  the  side  of  them.  The  balance  of 
said  special  taxes  on  said  lots  8  and  9,  was  for  grading  an  al- 
ley adjoining  said  lots.  We  find  by  referring  to  the  testimony 
that  their  natural  condition  was  on  a  side  hill,  and  that  prior 
to  the  grading  of  the  street  and  alley,  there  was  no  water  on 
them,  but  that  it  ran  off  in  consequence  of  the  situation  or 
lay  of  the  land.  That  in  filling  the  street  and  alley  the  lots 
were  left  at  least  ten  feet  below  the  grade,  and  not  having 
built  any  sewers  in  the  street  or  alley,  the  water,  in  conse- 
quence of  the  filling,  was  turned  in  upon  them,  and  then,  in 
consequence  of  the  waters  standing  on  the  lots,  the  city  de- 
clared them  nuisances,  and  ordered  the  nuisances  to  be 
abated  by  having  the  lots  filled.  The  plaintiff,  of  course,  did 
not  obey  the  order,  and  the  city  did  the  work,  and  then  taxed 
the  lots  for  the  abatement  For  the  collection  of  these  taxes 
they  now  seek  to  sell,  or  rather  have  sold  them.  The  city 
could  not  first  create  a  nuisance,  and  compel  the  owner 
to  pay  for  abating  it  Lacour  vs.  Mayor  o/NewTork^  3  Duer, 
406;  Maddiffvs.  The  Mayor ^  Jko.,  of  BroMyn^  4  Oorast,  195 ; 
McCkmb  vs.  The  Town  of  Akron,  16  Ohio,  474;  The  Rochester 
White  Lead  Oo.  vs.  The  GUy  of  Rochester,  8  Comst,  463;  Goodr 
oil  vs.  The  City  of  Milwaukee^  5  Wis.,  82 ;  Ihfon  e6  dl.y  vs. 
Baltimore,  2  Amer.  Jurist,  203 ;  Rhodes  vs.  The  OUy  of  Cleve- 
land, 10  Ohio,  169. 

7.  In  relation  to  the  special  taxes  assessed  for  cleaning 
streets.  So  far  as  the  fact  is  concerned,  we  think  the  evi- 
dence shows  that  the  work  was  never  done,  and  therefore  the 
taxes  were  fraudulently  assessed. 

8.  The  next  and  last  point  in  this  case,  to  which  I  wish 
to  call  the  attention  of  the  court,  is  the  question  of  the  con- 
stitutionality of  the  provisions  in  the  city  charter,  which 
make  the  building  and  repairing,  and  cleaning  streets  and 
alleys  and  side- walks,  chargeable  to  the  lots  fronting  on  and 
adjoining  said  streets,  and  alleys,  and  side-walks,  and  which 
affects  certain  special  taxes  we  ask  to  be  set  aside. 

This  power  cannot  be  sustained  on  principle,  and  is  in 
violation  of  §  1,  Art  VIII.  of  the  constitution.  BtU  vs.  Rig- 
den,  5  Ohio  St,  243;  The  City  of  ZanesviOe  vs.  Richards,  id., 
589;  The  People  vs.  Mayor  of  Brooklyn,  4:  Comst.,  419;  Sui- 
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iarCs  Heirs  V8.  The  Oitu  oflMMvilU,  6  Dana,  28;  The  OUy  of 
Lexington  vi.  MeQuMxr/s  BeirSy  9  id.,  618 ;  Mvntci^ility  No. 
Two  vs.  WhitSy  9  La.  An.  Bep.,  441;  Oumming  vs.  P[>Uoe  Jury 
qfJSapideSy  id.,  508. 

J.  ^.  Mallejf,  for  the  county  of  Milwaukee,  contended  that 
this  was  a  proper  taxation  of  the  complainant's  property,  and 
not  a  taking  of  private  property  for  public  use ;  and  on  this 
point  he  cited :  WtRioTns  vs.  Detroit^  2  Mich.,  560 ;  Common- 
toealth  vs.  Alger^  7  Gush.  68;  Bonsai  vs.  Lebanonyl9  Ohio  R., 
618;  ScaviUe  vs.  Cleveland^  1  Ohio  State,  186;  JSUls  vs.  Htg- 
doriy  S  id.,  248 ;  Matheny  vs.  Golden^  5  id.,  861 ;  ISriker  vs. 
Wdley,  7  Hill,  28.  New  York  w,  Colgate^  2  Daer,  1;  Black- 
well  on  Tax  'Btles,  p.  7, 13,  14,  628. 

Upon  the  question  of  uniformity,  it  was  urged  that  the 
term  uniform  as  used  in  §  1,  Art  VIII.,  of  the  constitution 
cannot  be  construed  to  import  absolute  equality,  but  only 
such  an  approximation  to  it  as  the  class  of  men  usually  se- 
lected by  the  people  of  our  state  to  perform  the  varied  du- 
ties connected  with  the  assessment  and  levy  of  taxes,  by  the 
exercise  of  ordinary  judgment  and  business  accuracy  would 
attain.     6  Met.,  513;  4  Zab.,  108;  6  Pick.,  100. 

The  complicated  duties  connected  with  the  valuation  of 
of  property  and  levying  taxes  must  be  attended  with  frequent 
mistakes  and  omissions  The  l^slature  of  Wisconsin  has 
provided  ample  remedies  for  all  mistakes,  neglects,  omissions, 
fee  Rev.  Stat,  1849,  139,  §  1;  id.,  §  24;  chap.  15,  §  26,  Priv. 
L.,  1849;  id.  §  §  29  to  32,  R.  S.,  1849;  id.  §  114;  id.  §  163;  1 
Kent's  Com.,  461 ;  2  Cranch,  358;  12  J.  R.,  175. 

The  appellants  objection  against  the  validity  of  the  taxes,  is 
that  there  was ''  a  purposed  omission  to  assess  the  Newhall 
House  property."  There  is  no  evidence  of  any  intentional 
omission.  It  is  alleged  that  the  common  council  exempted 
the  Newhall  House  and  lots  by  ordinance,  but  it  does  not  ap- 
pear that  the  assessor  was  influenced  by,  or  even  knew  of 
of  the  action  of  the  council  The  case  of  the  Exchange  Bank 
vs.  Hinesy  is  a  strong  case  sustaining  the  legality  of  the  tax 
nowithstanding  the  omission.    3  Ohio  State  R.,  1. 

The  taking  of  said  property  into  the  city  cannot  alter  the 
case  in  the  matter  of  state,  county,  or  school  taxes ;  the  prop- 
erty would  be  subject  to  those  taxes  the  same  in  as  ont  of  the 
city. 

Upon  the  point  of  the  charge  of  fraud  in  assessments,  there 
is  no  evidence ;  and  if  the  allegations  had  been  sustained  by 
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evidence,  it  would  not  touch  the  county  of  Milwaukee  or  its 
treasurer,  as  it  only  applies  to  city  taxes  and  assessments. 

We  say  the  injunction  should  not  be  granted,  because  there 
is  no  necessity  for  any  such  extreme  measure,  and  because 
the  complaint  shows  no  necessity  for  the  writ  of  injunction. 
Also,  that  although  the  code  may  have  abolished  the  distinc- 
tion between  law  and  equity  proceedings,  still  it  does  not  and 
cannot  abolish  the  conservative  and  precautionary  principles 
which  govern  the  granting  of  the  writ  of  injunction.  By 
computation,  we  find  that  the  extra  burthen  imposed  upon 
the  appellant  as  his  share  of  the  tax  chargable  to  the  Newhall 
House,  amounts  to  about  jid  70  for  city  taxes,  and  about 
$1  82  for  county  taxes. 

Oeorge  A.  Woodward^  for  the  city  of  Milwaukee,  upon  the 
question  of  taking  private  property  for  public  use,  said :  This 
objection,  it  will  be  perceived,  is  based  upon  section  13  of  the 
1st  article  of  the  constitution  of  Wisconsin,  whose  language  it 
embodies,  and  it  is  a  sufficient  answer  to  it  in  a  constitutional 
point  of  view,  that  this  provision  of  the  declaration  of  rights 
has  exclusive  reference  to  the  exercise  of  the  right  of  eminent 
domain,  as  contradistinguished  from  that  of  taxation.  These 
are  the  two  essential  powers  upon  which  the  very  existence 
of  our  social  organization  depends.  Both  are  sovereign  and 
indispensable,  to  a  degree  that,  even  though  no  mention  were 
to  be  made  of  either  in  the  organic  law  of  a  state,  the  very 
institution  of  an  organized  government,  under  whatever  form, 
would  call  them  into  existence.  Providence  Bank  vs.  Bit- 
lings,  4  Pet,  559;  McCuUock  vs.  Maryland,  4  Wheat,  360; 
The  Mayor,  fycy  vs.  O.  M.  Cemetery^  7  Md.,  532 ;  Common- 
wealth vs.  Jilger,  7  Cushing,  53 ;  Cheyney  vs.  Hooser,  9  B. 
Mon.,  340 ;  Sutton^ s  heirs  vs.  Lotdsville,  5  Dana,  28 ;  McQuH- 
lan^s  heirs  vs.  Lexington,  9  Dana,  513 ;  Williams  vs.  Detroit, 
2  Mich.,  550;  Bonsai  vs.  Lebanon,  19  Ohio,  418;  C.  W. 
fy  Z.  Railroad  vs.  Clinton  County,  1  Ohio  St,  102 ;  Sco- 
ville  vs.  Cleveland,  id.,  135 ;  Hill  vs.  Higdon,  5  id.,  245  ;  Nichr 
ols  vs.  Bridgeport,  23  Conn.,  189 ;  Doe  vs.  Deaoors  et  aL,  11 
Greo.,  80 ;  Striker  vs.  Kelley,  7  Hill,  23  ;  Owners,  ^*c,  vs.  •Al- 
bany, 15  Wend.,  376 ;  New  York  vs.  Colgate,  2  Duer,  1 ;  The 
People  vs.  Brooklyn,  4  Comst,  424 ;  Sedgwick  on  Stat  and 
Const  Law,  505-6;  Blackwell  on  Tax  Titles,  pp.  7..  13,  14, 
523 ;  Brewster  vs.  Hough,  10  N.  H.,  138 ;  Kirby  vs.  Shaw,  7 
Pa.  St.,  258. 

Noi  only  is  the  whole  power  of  taxation  lodged  in  the  leg- 
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islauve  branch  of  government,  but  the  legislature  may  also 
delegate  it,  as  well  for  special  and  local,  as  for  general  pur- 
poses, to  a  municipality  or  local  sovereignty,  subject  only  to 
such  restriction  as  they  may  legally  imposa  Sharp  vs.  Spier, 
4  Hill,  76 ;  Livingston  vs.  New  York,  8  Wend.,  85 ;  Talbot  vs. 
Dent,  9  B.  Mon.,  530 ;  Stein  vs.  Mobile,  24  Ala.,  591 ;  Smith 
vs.  Merdeen,  25  Miss.,  458;  Sedgwick  on  Statutory  and 
Const  Law,  502. 

On  the  rules  of  uniformity,  he  relied  upon  the  decisions  of 
The  Bank  vs.  Nines,  3  Ohio  St,  15 ;  Bonsall  vs.  Lebanon,  19 
Ohio,  422;  Lexington  vs.  McQuillan^s  heirs,  9  Danay517; 
Cheyney  vs.  Hooser,  9  B.  Mon.,  345 ;  Chddard  vs.  Petitioners, 
fyc,  15  Pick.,  504;  Smith  vs.  Aberdeen,  25  Miss.,  458;  Neiw 
Orleans  vs.  Duncan,  2  L.  An.  R,  182 ;  City  of  Lqfayette  vs. 
CumnUngs,  3  La.  Ann.  R.,  673 ;  1^/  Municipality  vs.  Mannel, 
4  id.,  328 ;  Heres  vs.  Powell,  6  id.,  586 ;  Albert  vs.  Brown,  9 
id.,  64 ;  State  vs.  Lathrop^  10  id.,  398 ;  New  Orleans  vs.  Com- 
merdal  Bank,  id.,  735 ;  MunicipaUty  No.  2  t;^.  Dubois,  id., 
56 ;  Municipality  No.  2  vs.  Dunn,  id.,  57 ;  State  vs.  Waples, 
12  id.,  343 ;  State  vs.  Fuller,  12  id,  344;  Charter  of  the  city 
of  Milwaukee. 

Section  3d,  of  article  XI,  of  the  Constitution,  makes  it  the 
^  duty  of  the  Legislature  to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  restrict  their  powers  of 
'  taxation,'  ^  assessment,'  borrowing  money,  contracting  debts, 
and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  taxation,  and  in  contracting  debts  by  such  muni- 
cipal corporations."  Under  this  section  the  assessment  is 
authorized.  Hill  vs.  Higdon,  5  Ohio  St,  243 ;  Williams  vs. 
Detroit,  2  Mich.,  560;  Northern  Liberties  vs.  St.  John's 
Church,  3  Pa.  St,  107;  Canal  Trustees  vs.  Chicago,  12  III, 
405 ;  Dean  Richmond  vs.  City  of  Milwaukee,  Miller,  J.,  in  Dist 
Court,  Wis. ;  Owners,  fyc,  vs.  Albany,  15  Wend.,  376 ;  7%e 
matter  of  Freeman  St.,  17  Wend.,  649 ;  Thomas  vs.  Leland, 
24  id.,  65 ;  Striker  vs.  Kelly,  7  Hill,  23 ;  Town  of  O.  vs.  Con-- 
nell,  18  Barb.,  615 ;  New  York  vs.  Colgate,  2  Duer,  1 ;  Louis- 
ville  vs.  Hyatt,  9  B.  Mon.,  204 ;  Lexington  vs.  Louisville,  9 
Dana,  513;  The  Mayor,  fyc,  vs.  Howard,  6  Har.  and  John, 
889 ;  Shaw  vs.  Dennis^  5  Oilman,  405 ;  Nichols  vs.  Bridge- 
port^ 23  Conn.,  189. 

There  is  no  provision  in  the  constitution  or  laws  of  this 
state  which  requires  that  every  variety  of  taxation,  by  what- 
ever name  designated,  shall  be  ^<  co-extensive  with  or  extend 


Digitized  byCjOOQlC 


252  WISCONSIN  REPORT&  [1860 


Weaki  Tf .  OHy  of  MUwaiiikM  ei  aL 


to  all  the  taxable  property  of  a^  municipality  or  local  sover- 
eignty/' nor  that  every  municipal  tax  or  assessment  shall  be 
laid  ad  valorem  ;  such  a  plan  would  operate  with  manifest 
injustice  upon  a  large  proportion  of  its  contributors. 

All  taxes  levied  for  strictly  municipal  purposes,  by  towns 
and  cities,  are,  in  a  measure,  special  and  local,  and  no  gen- 
eral provisions  regulating  the  taxing  power  of  the  state  at 
large,  apply  in  such  cases.  Shoalwater  vs.  •Armstrong,  9 
Humph.,  217;  New  Orleans  vs.  Duncan,  2  La.  Ann.,  183. 
Hence,  it  has  been  determined,  in  a  variety  of  cases,  that  the 
exemption  from  taxation  by  general  laws,  of  the  lands  and 
buildings  of  religious,  literary,  scientific  and  charitable  insti- 
tutions, will  not  operate  to  free  them  from  those  special  as- 
sessments, levied  by  municipal  corporations,  for  improving 
that  portion  of  a  street  within  the  corporate  limits,  upon 
which  they  abut  Lqfat/etie  vs.  Orphan  Jlsylum,  4  La.  Ann., 
1 ;  Bank  of  New  Orleans  vs.  City  of  New  Orleans,  12  id.,  421 ; 
Mayor,  fyc,  vs.  O.  M.  Cemetery,  7  MA,  517 ;  State  vs.  Bob- 
ertson,  4  Zab.,  504. 

Upon  the  subject  of  abating  the  nuisances  on  lots  8  and  9, 
he  said :  It  has  long  been  a  settled  rule,  that  when  a  corpora- 
tion is  created  by  the  proper  authority,  all  the  requisite  pow- 
ers for  the  accomplishment  of  its  legitimate  ends,  attach  by 
implication  to  the  original  grant  3d  Kent's  Com.,  8th  edL, 
299,  notes  A  and  B.  Among  the  implied  and  indispensable 
powers  which  attach  to  cities,  are  to  be  included  not  only  the 
establishment  and  regulation  of  streets,  but  the  abatement  of 
nuisances ;  the  expenses  whereof,  as  in  the  case  of  street  im- 
provements, and  upon  the  same  general  plan,  may  be  chai^d 
to  the  premises  immediately  concerned  and  affected.  Chey- 
ne^  vs.  Hooser,  9  B.  Mon.,  338 ;  City  of  Louisville  vs.  Hyatt, 
5  id.,  202 ;  Mayor,  fyc,  vs.  Rowgrd,  6  Har.  &  John.,  386 ;  Hope 
vs.  Doedrick,  8  Humph.,  1. 

But  as  to  this  matter,  the  municipality  of  Milwaukee  is  not 
dependent  even  upon  any  implied  powers,  for  a  justification 
of  its  acts,  however  well  defined  and  settled  as  a  legal  prin- 
ciple. Over  all  these  things  it  has  and  exercises  a  discretion- 
ary supervision,  and  its  authority  is  derived  from  the  express 
terms  of  its  act  of  creation.  City  Charter,  ch.  7,  sec  3  and  8 ; 
Wilson  vs.  New  York,  1  Denio,  600. 

Upon  the  exemption  of  the  Newhall  House,  &c.  This  was 
but  the  exemption  of  an  unfinished  improvement,  and  grew 
out  of  and  but  followed  the  custom,  as  old  and  broad  as  the 
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city  itself,  of  omitting  from  the  assessment  roll  all  buildings 
and  improvements  upon  lots  in  an  unfinished  state ;  a  custom 
so  well  and  generally  understood  and  acted  upon  throughout 
the  city,  as  to  form  an  underiating  rule,  claimed  upon  the 
one  hand,  and  conceded  upon  the  other. 

It  is  needless  to  add,  that  this  rule  is  consonant  with  the 
best  theories  of  goTemmental  support  A  building  in  course 
of  constraction  has  no  value  which  forms  a  true  basis  of  tax* 
ation.  Its  materials  are  no  longer  merchandise,  to  be  dis^ 
posed  of  at  a  profit;  they  afford  no  income,  yield  no  rent 
Smith's  Wealth  of  Nations. 

The  right  of  the  legislature  to  make  like  emptions,  and  for 
like  considerations,  and  the  legal  obligation  to  adhere  to  them, 
have  been  repeatedly  affirmed.  We  append  a  few  leading  ca^ 
ses  upon  this  point:  New  Jersey  vs.  WUson,  7  Cranch,  164; 
Gordon  vs.  Tax  Jipp.  «.,  3  How.  U.  S.,  133;  St  Bank  vs. 
People^  A  Scam.,  303;  Brewster  vs.  Houghj  10  N.  K,  138; 
Tax  Cases,  12  Gill  ft  John.,  117. 

It  is  not  pretended  that  the  property  of  the  appellant  was 
assessed  above  the  rate  per  cent  which  the  law  authorized, 
for  any  of  the  purposes  of  taxation,  and  we  submit,  in  view 
of  the  circumstances  and  conditions  of  the  said  exemption, 
that  even  if  by  a  strict  construction  of  the  powers  delegated 
by  the  legislature  to  the  city  of  Milwaukee,  the  authority  to 
exempt  any  species  of  property  from  taxation,  does  not  exist; 
yet  when  the  city  at  lai^e,  acting  through  its  delegates  in 
council,  in  good  fidth  and  for  am  ample  equivalent,  as  in  the 
case  at  bar,  does  in  fieust  make  such  exemption,  it  is  neither 
legal  or  equitable  for  a  member  of  the  corporation  to  with- 
hold the  payment  of  his  quota  of  taxes  duly  assessed,  upon 
the  plea  of  the  illegality  of  the  exemption.  It  may  be  that 
a  succeeding  board  of  councilmen  might  have  repudiated  it, 
on  behalf  of  the  city,  and  cause  the  property  to  be  assessed 
for  the  years  in  which  it  was  omitted,  without  any  redress  on 
the  part  of  the  owner,  for  want  of  legality  in  the  exemption, 
and  perhaps  the  officers  chained  with  assessing  and  collecting 
taxes,  would  have  been  justified  in  treating  the  ordinance 
above  stated  as  a  nullity,  however  inequitable  or  unconscion- 
able such  a  course  inight  be ;  but  as  between  the  municipality 
and  one  of  its  constituent  members,  we  apprehend  no  action 
will  lie  upon  the  chancery  side  of  the  court  If  permitted,  it 
would  open  the  door  to  interminable  difficulties,  and  the 
wheels  of  govermnent  would  be  clogged  at  every  turn.    The 
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question  is  novel,  and  almost  barren  of  authorities.  The  fol- 
lowing cases  will  be  found  to  favor  the  yiews  which  we  have 
express^ :  Page  vs.  St.  Loui8,20  Mo.,  186;  Ins.  Co.  vs.  Fardj 
17Penn.St,  331;  Williams  vs.  School  Dist.,  21  Pick.,  75; 
Oeorge  vs.  School  Dist.^  6  Met,  497  ;  4  Met,  601 ;  Wiggins 
vs.  New  Yorky  9  Paige  Ch.,  18 ;  State  vs.  Quaifej  3  Zab.,  90. 

But,  independent  of  the  foregoing  views,  there  is  no  occa- 
sion to  disturb,  much  less  to  annul,  the  proceedings  of  the 
assessors.  No  rights  have  been  compromised,  no  interests  de- 
stroyed If  the  exemption  were  unauthorized,  the  deficit 
thereby  created  for  the  year  1857  may  yet  be  made  good,  by 
following  out  the  provisions  of  the  statute,  which  open  wide 
the  door  for  the  correction  of  any  such  error.  R  S.,  chap.  18, 
§  27. 

The  point  which  is  urged  upon  the  court,  that "  taxes  were 
levied  upon  such  property  for  purposes  for  which  said  prop- 
erty was  not  liable  to  be  taxed,'*  is  intended,  we  conjecture,  to 
cover  the  alleged  illegality  in  the  annexation  of  appellant's 
property  to  the  city  of  Milwaukee,  and  the  subsequent  taxa- 
tion and  assessment  thereof  for  city  and  ward  purposes. 

Over  this  matter  we  apprehend  the  court  has  no  jurisdic- 
tion. It  does  not  sit  to  annul  or  revise  the  acts  of  the  law 
making  power,  however  unwise  or  inexpedient,  as  it  would 
seem  from  the  complaint  in  this  case.  Nor  does  it  matter 
that  the  appellant  ^  protested"  against  the  act  which  brought 
him,  with  his  homestead  and  his  subdivision,  into  the  corpo- 
rate limits.  It  is  sufficient  that  the  legislature  in  the  exercise 
of  a  proper  discretion,  passed  the  act  annexing  this  property, 
and  subjecting  it  to  the  same  ^  laws,  regulations  and  ordinan- 
ces," governing  the  wards  to  which  it  became  attached.  Lo- 
cal Laws  of  1857,  p.  144. 

This  is,  comparatively,  a  new  question.  In  the  course  of 
the  hurried  examination  which  we  have  been  compelled  to 
make,  we  have  not  been  able  to  find  that  it  has  come  up  for 
judicial  examination  in  any  other  state  than  Kentucky,  whose 
reports  contain  two  cases,  adjudged  upon  the  precise  issue 
which  is  here  presented.  Cheyney  vs.  Hoover,  9  B.  Mon., 
330 ;  Sharp  vs.  Dunarafiy  17  id.,  223. 

In  opposition  to  the  allowance  of  an  injunction,  he  relied 
upon  chap.  18,  §§  75  to  95,  Rev.  Stat,  1849 ;  Doe  vs.  Deavors, 
11  Geo.,  79 ;  Williams  vs.  Detroit,  sxtpra;  §§  154-5,  chap.  18, 
R.  S.,  1849 ;  LeBoy  vs.  New  York,  4  J.  0.  R.,  352 ;  Moores  vs. 
Smedley,  6  id.,  27 ;  Wiggins  vs.  New  Yorky'9  Paige,  18 ;  Sto- 
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ry^s  Eq.,  896;  Willard's  Eq.,  361-2;  id.,  380;  Eden  on  Inj., 
227,  Waterman's  note,  1 ;  Mayor^  fycy  of  Brooklyn  vs.  Menrole^ 
26  Weni,  130;  4  Kern.,  540;  ^Attorney  (General  vs.  Nicholj 
16  Vesey,  Jr.,  341 ;  Van  Dor  en  et  oL  vs.  New  York,  9  Paige, 
388;  Loomisvs.  Spencer^  1  Ohio  St,  153;  Stevens  vs.Beek- 
numy  1  J.  C,  318 ;  Jerome  vs.  Boss,  7  J.  C,  333 ;  Livingston 
vs.  HoUenbeckf  4  Barb.,  16 ;  Van  Bensselaer  vs.  Kiddj  id.,  18 ; 
Cox  vs.  Cli/if  2  Comst,  118 ;  Scott  vs,  Onderdonkj  4  Eern.,  12. 

It  may  be  claimed,  however,  that  inasmuch  as  the  distinc- 
tion heretofore  existing  between  actions  at  law  and  in  equity, 
are  abolished  by  sea  8  of  chap.  122,  of  the  Rev.  Stat.,  and 
were  so  abolished  before  the  commencement  of  this  action, 
the  court  should  take  jurisdiction  over  it,  and  grant  the  relief 
prayed ;  but  this  position,  if  it  could  be  sustained,  would  only 
embarrass  the  appellant,  inasmuch  as  a  court  of  exclusive 
common  law  jurisdiction  is  not  empowered  to  issue  the  writ 
of  injunction  at  all.  This  is  a  distinctive  feature  of  a  court 
of  equity,  and  by  whatever  name  the  tribunal  may  be  called 
in  whose  hands  this  power  is  lodged,  it  is,  nevertheless,  the  pe- 
culiar exercise  of  chancery  jurisdiction.  Livingston^  vs. 
Moorsj  7  Peters,  546. 

At  most  the  code  has  only  abolished  the  old  distinctive 
forms  of  pleading;  had  they  attempted  more,  the  constitution 
would  have  interposed  its  forbidding  mandate. 

They  have  neither  enlarged  nor  diminished  the  powers 
of  the  court,  as  to  either  matters  of  law  or  equity,  and  the 
principles  which  have  always  governed  and  distinguished 
the  two  {systems,  remain  the  same,  and  the  same  judgments 
and  decrees  are  arrived  at  now  as  formerly,  under  different 
names  and  form&  Nor  does  it  matter  that  in  this  state  we 
have  no  courts  of  chancery,  as  distinct  from  court  of  law, 
so  long  as  the  jurisdiction  remains  unimpaired.  Voorhies 
Code,  1857,  210,  not^  g,;  Whittaker's  Practice,  voL  1,  p.  306- 
7-8 ;  Ttittle  vs.  Smith^  14  How.  Pr.,  395^Voorkies  vs.  CAilcPs 
ex'r,  3  Smith,  N.  Y.,  357. 

But  we  go  further,  and  insist  that  not  only  has  the  appel- 
lant failed  to  bring  himself  within  any  known  rule  of  equit- 
able interference,  but  his  case  comes  short  of  any  wholesome 
precedent  which  has  come  under  our  notice,  of  a  revision 
and  determination  of  like  questions  upon  certiorari  in  courts 
of  law.  In  denying  their  jurisdiction,  where  it  was  unques- 
tioned, the  courts  of  England  and  of  this  country,  have 
placed  such  denial  upon  the  ground  of  the  public  inconven- 
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ience  which  would  ensue,  from  any  interference  with  the  du- 
ties of  such  of  the  subordinate  officers  of  government  as  are 
invested  with  discretionary  powers,  especially  as  regards  the 
matter  of  assessment  and  taxation,  which  should  not  be  in- 
terrupted for  any  lighter  cause  than  the  violation  of  the  or- 
ganic principle  upon  which  it  rests.  Lawion  V8.  Cambridge^  S 
Gaines,  1 81;  Stafford  vs.  Albany^  6  John*  4 ;  People  va.  Qusma^ 
1  Hill,  195;  Feapls  vs.  Ifew  York,  2  Hill,  12;  Matter  of  Mt. 
Morris  Squoure^  2  Hill,  14;  People  vs.  AUeghany^  16  wend., 
198;  Mo  Parte  Mayor  of  Albany^  23  Wend.,  277;  BaOroad 
Ocmpcmy  vs^Qwnaan,  16  Barb.,  249;  WeoMer  vs.  Uwoeindorfyt 
Demo,  119;  People  vs.  Brooklyn^  4  Comst,  44. 


By  the  Courts  Painx,  J.  This  action  was  brought  by  the 
appellant  to  restrain  the  sale  of  a  large  quantity  of  real  estate, 
for  taxes,  upon  several  alleged  grounds  of  illegality.  A  large 
share  of  the  real  estate  consisted  of  city  lots,  and  a  corres- 
ponding share  of  the  taxes  was  for  assessments  against  these 
lots,  for  building  streets,  sidewalks,  &a,  under  the  charter  of 
the  city. 

The  most  important  objection  urged  i^inst  their  legality 
is,  that  the  provisions  of  the  charter  itself  authorizing  these 
assessments,  are  a  violation  of  the  constitutional  provision, 
that  ^the  rule  of  taxation  shall  be  uniform.''  I  have  no 
doubt,  if  these  assessments  are  to  be  sustained  at  all,  that  it 
must  be  done  upon  the  ground  that  they  are  an  exercise  of 
the  taxing  power.  It  is  true,  there  are  many  cajses  in  which 
it  has  been  said  that  tbey  are  not  tastes ;  but  when  Justice 
Barculo,  in  The  People  vs.  Brooklyn,  6  Barb.,  209,  carried  out 
this  doctrine  to  its  logical  result,  and  held  that  not  being 
taxes,  they  were  the  taking  of  private  property  for  public  use^ 
without  compensation,  the  court  of  appeals,  in  order  to  avoid 
his  conclusion,  were  compelled  to  uphold  them,  as  an  exer- 
cise of  the  taxing  powen    4  Com&,  419. 

I  have  also  no  doubt  that  the  constitutional  provision  that 
^the  rule  of  taxation  shall  be  uniform,''  extends  to  taxation 
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by  cities,  towns,  and  counties,  exercising,  as  they  do,  a  portion 
of  the  sovereign  power  delegated  to  them  by  the  state.  It  is 
true,  as  I  had  occasion  to  contend  in  the  case  of  Clark  vs. 
The  city  of  Janesville^  supra,  165,  that  most  of  the  provisions 
of  Article  VIII,  where  this  is  found,  apply  to  the  action  of  the 
state  as  such,  and  not  to  the  action  of  its  minor  political  di- 
visions. A  city  or  county  is  uot  the  state ;  and  if  it  contracts 
a  debt,  that  is  not  a  state  debt.  But  when  either  exercises 
the  taxing  power,  it  is  acting  for  the  state,  as  taxation  is  an 
attribute  of  sovereignty.  Where,  therefore,  the  constitution 
requires  "  the  rule  of  taxation  to  bo  uniform,*'  I  think  it  ex- 
tends to  all  taxation  by  the  state,  whether  acting  directly,  or 
by  delegating  its  authority  to  political  corporations.  The 
object  of  this  provision  was  to  protect  the  citizen  against  un- 
equal, and  consequently  unjust  taxation.  And  this  object 
would  clearly  be  defeated  if  the  state,  by  delegating  the  power, 
placed  its  agents  beyond  the  restriction  of  the  rule.  And  this 
view,  I  think,  is  not  impaired  by  the  provision  of  Art  XI,  §  3, 
requiring  the  legislature,  in  establishing  municipal  corpora- 
tions, ^  to  restrict  their  powers  of  taxation  so  as  to  prevent 
abuses,"  &c  Restrictions  may  be,  and  undoubtedly  are  ne- 
cessary, to  prevent  abuses  which  might  not  amount  to  viola- 
tions of  the  rule  of  uniformity.  There  may  be  a  uniform 
abuse  of  the  taxing  power,  by  reckless  and  improvident  man- 
agement on  the  part  of  these  local  authorities;  and  I  think 
the  provision  last  mentioned  was  designed  to  furnish  a  further 
protection,  in  addition  to  that  furnished  by  the  rule  of  uni- 
formity. 

Believing,  therefore,  that  these  assessments  are  an  exercise 
of  the  taxing  power  of  the  state,  and  that  the  rule  of  uni- 
formity extends  to  taxation  by  corporations,  I  should  find  it 
impossible  to  uphold  them,  if  the  provision  requiring  the  rule 
to  be  uniform  was  the  only  provision  in  the  constitution 

bearing  upon  the  question.    I  think  with  Chief  Justice  Bart* 
Vol  X  17 
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ley,  in  Bank  vs.  Hines^  3  Ohio  St.,  15,  that  "  Uniformity  in 
taxation  implies  equality  in  the  burden  of  taxation,*'  This 
equality  in  the  burden  constitutes  the  tery  substance  designed 
to  be  secured  by  the  rule.  But  the  principle  upon  which 
these  assessments  rest  is  clearly  destructive  of  this  equality. 
It  requires  every  lot  owner  to  build  w:hfitever  improvements 
the  public  may  require,  on  the  street  in  front  of  his  lot,  with- 
out reference  to  inequalities  in  the  value  of  the  lots,  in  the  ex- 
pense of  constructing  the  improvements,  or  to  the  question 
whether  the  lot  is  injured  or  benefitted  by  their  construction. 
Comer  lots  are  required  to  construct  and  keep  in  repair  three 
times  as  much  as  other  lots ;  and  yet  it  is  well  known  that 
the  difference  in  value  bears  no  proportion  to  this  difference 
in  burden.  In  front  of  one  lot,  the  expense  of  building  the 
street  may  exceed  the  value  of  the  lot,  and  its  construction 
may  impose  on  the  owner  additional  expense,  to  render  his 
lot  accessible.  In  front  of  another  lot,  of  even  much  greater 
value,  the  expense  is  comparatively  slight.  These  inequali- 
ties are  obvious  ;  and  I  have  always  thought  that  the  princi- 
ple of  such  assessments  was  radically  wrong.  They  have 
been  very  extensively  discussed,  and  sustained  upon  the 
ground  that  the  lot  should  pay  because  it  receives  the  benefit 
But  if  this  be  true,  that  the  improvements  in  front  of  a  lot 
are  made  for  the  benefit  of  the  lot  only,  then  the  right  of  the 
public  to  tax  the  owner  at  all  for  that  purpose  fails ;  because 
the  public  has  no  right  to  tax  the  citizen  to  make  him  build 
improvements  for  his  own  benefit  merely.  It  must  be  for  a 
public  purpose ;  and  it  being  once  established  that  the  con- 
struction of  streets  is  a  public  purpose,  that  will  justify  taxa- 
tion, I  think  it  follows,  if  the  matter  is  to  be  settled  upon 
principle,  that  the  taxation  should  be  equal  and  uniform,  and 
that  to  make  it  so,  the  whole  taxable  property  of  the  political 
division  in  which  the  improvement  is  made,  should  be  taxed 
by  a  uniform  rule,  for  the  purpose  of  its  construction. 
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But  in  sustaining  these  assessments,  when  private  property 
was  wanted  for  a  street,  it  has  been  said  the  state  could  take 
it,  because  the  use  of  a  street  was  a  public  use ;  in  order  to 
justify  a  resort  to  the  power  of  taxation,  it  is  said  the  building 
of  a  street  is  a  public  purpose.  But  then,  having  got  the  land 
to  build  it  on,  and  the  power  to  tax  by  holding  it  a  public 
purpose,  they  immediately  abandon  that  idea,  and  say  that  it 
is  a  private  benefit,  and  make  the  owner  of  the  lot  build  the 
whole  of  it.  I  think  this  is  the  same  in  principle,  as  it  would 
be  to  say,  that  the  town  in  which  the  county  seat  is  located, 
should  build  the  county  buildings,  or  that  the  county  where 
the  capitol  is,  should  construct  the  public  edifices  of  the  state, 
upon  the  ground  that,  by  being  located  nearer,  they  derived  a 
greater  benefit  than  others. 

If  the  question,  therefore,  was,  whether  the  sjrstem  of  as- 
sessment could  be  sustained  upon  principle,  I  should  have  no 
hesitation  in  deciding  it  in  the  negative.  I  fully  agree  with 
the  reasoning  of  the  supreme  court  of  Louisiana,  in  the  case 
of  Municipality  No.  2,  vs.  White  et  alj  9  La.  An.  Rep.,  447i 
upon  this  point 

But  the  question  is  not  whether  this  system  is  established 
upon  sound  principles,  but  whether  the  legislature  has  the 
power,  under  the  constitution,  to  establish  such  a  system.  As 
already  stated,  if  the  provision  requiring  the  rule  of  taxation 
to  be  uniform,  was  the  only  one  bearing  upon  the  question,  I 
should  answer  this  also  in  the  negative.  But  there  is  an- 
other provision,  which  seems  to  me  so  important,  that  it  has 
changed  the  result  to  which  I  should  otherwise  have  arrived. 
That  provision  is  sec.  3,  of  Art  XI,  and  is  as  follows :  ^  It 
shall  be  the  duty  of  the  legislature,  and  they  are  hereby  em- 
powered, to  provide  for  the  organization  of  cities  and  incorpo- 
rated villages,  and  to  restrict  their  power  of  taxation,  assess^ 
ment,  borrowing  money,  contracting  debts,  and  loaning  their 
credit,  so  as  to  prevent  abuses  in  assessments  and  taxation. 
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and  in  contracting  debts,  by  such  municipal  corporations." 
It  cannot  well  be  denied,  if  the  word  ^  assessment,''  as 
used  in  this  section,  had  reference  to  this  established  system 
of  special  taxation  for  municipal  improvements,  that  then  it 
is  a  clear  recognition  of  the  existence  and  legality  of  the  pow- 
er. Had  it  such  meaning  ?  I  think  it  had,  for  the  following 
reasons :  This  system  of  special  taxation,  upon  the  basis  of 
supposed  special  benefits,  had  existed  for  years,  and  given 
rise  to  much  discussion  and  litigation  in  the  older  states. 
Although,  in  itself,  being  strictly  an  exercise  of  the  taxing 
power,  yet  it  has  been  frequently  assumed  otherwise,  and  has 
been  so  far  separated  and  distinguished  from  general  taxa- 
tion, as  to  have  obtained  a  distinct  name,  and  that  name 
assessment.  As  such  it  has  been  known  and  described 
for  a  number  of  years  in  the  older  states,  in  their  contracts, 
laws,  and  constitutions.  A  clear  distinction  between  it 
and  other  taxation  was  established.  It  seems  to  me,  there 
fore,  that  when  the  constitution  expressly  recognizes  the 
<(  power  of  assessment''  in  municipal  corporations,  it  had  ref- 
ence  to  this  system  which  had  been  so  long  known  and  de- 
scribed under  that  name.  It  was  suggested  on  the  argument 
that  it  meant  the  assessment  of  taxes  generally.  But  I  can- 
not see  how  this  idea  can  be  sustained  when  the  word  ^tax- 
ation,'' which  includes  all  the  steps  necessary  to  taxation,  im- 
mediately precedes  the  word  ^  assessment"  It  is  said  the 
l^slature  may  ^  restrict  their  power  of  taxation,  assessment, 
borrowing  money,"  &c.  Now,  to  say  that  the  word  ^  assess- 
ment," as  here  used,  had  reference  to  the  assessment  of  taxes 
generally,  is  to  make  the  instrument  guilty  of  a  useless,  as 
well  as  awkward  repetition.  Having  first  covered  the  whole 
ground  by  the  word  ^  taxation,"  it  would  then  go  back  to  go 
over  a  part  of  it  again,  by  the  word  ^assessment,"  which  is 
only  one  step  in  taxation.  Such  a  use  of  language  would  be 
exceedingly  constrained  and  unusual  in  any  instrument,  and 
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particularly  so  in  a  constitution  which  usually  deals  in  gen- 
eral terms,  without  going  into  details.  If  any  tautology  at 
all  was  to  be  looked  for  there,  it  should  be  in  the  use  of  some 
word  of  equiyalent  meaninf  to  the  one  already  used,  and  not 
of  one  expressing  only  a  small  part  of  it  I  think,  also,  that 
the  word  ^  assessment/'  having  reference  to  the  general  as- 
sessment of  taxes,  has  nerer  in  common  practice  been  used 
alone,  as  expressing  that  idea.  On  the  contrary,  where  that 
is  the  idea  to  be  conveyed,  it  is  said,  ^the  assessment  of 
taxes,"  as  men  say,  ^  the  levying  of  taxes,"  or  **  the  collection 
of  taxes."  But  it  has  an  established  meaning  when  used 
alone,  and  that  is  this  specific  taxation.  The  word  ^  assess- 
ment," then,  includes  all  the  steps  necessary  to  this  taxation, 
just  as  the  word  ^  taxation"  includes  all  necessary  to  taxa- 
tion generally.  And  when  I  find  the  constitution  recogniz- 
ing in  municipal  corporations  the  power  of  ^Uaxation  and  as- 
sessment," I  cannot  resist  the  conclusion  that  this  latter  word 
had  reference  to  that  particular  species  of  taxation  known  as 
a  whole  by  that  name.  And  if  it  did,  it  is  a  clear  recogni- 
tion of  the  power,  and  the  question  here  being  only  as  to  the 
power,  is  conclusively  determined  by  it 

The  same  effect  was  given  to  the  same  clause  in  the  con- 
stitution of  Ohio,  by  the  supreme  court  of  that  state,  in  a  re- 
cent decision  in  the  case  of  HiU  vs.  Higdoriy  4  Ohio  St,  243. 
And  the  reasoning  of  Chief  Justice  Ranney  upon  the  ques- 
tion, I  think  it  impossible  to  answer. 

This  provision,  then,  recognizing  the  power  of  assessment 
in  municipal  corporations,  is  so  far  a  modification  of  the  rule 
of  uniformity,  as  the  system  of  assessment  is  a  departure 
from  that  rule.  And  the  principle  of  it  being,  as  before 
stated,  to  compel  every  lot  to  build  the  street  in  front  of  it, 
with  such  exceptions  as  are  usually  provided  in  cases  of  ex- 
traordinary expense,  and  which  exist  in  the  charter  of  Mil- 
waukee, it  cannot  be  said  that  under  the  constitution  con- 
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stniing  the  two  sections  together,  and  giving  due  effect  to 
both  as  we  are  bound  to,  the  legislature  has  not  the  power  to 
authorize  these  assessments.  For  whatever  abuses  may  be 
practiced  under  it,  and  they  are  doubtless  great,  the  only 
remedy  is  in  such  restrictions  as  the  wisdom  of  the  legisla- 
ture may  impose  on  the  exercise  of  the  power,  and  for  every 
citizen  of  these  corporations  to  faithfully  discharge  his  duty 
as  such,  and  give  necessary  attention  to  the  administration 
of  public  affiiirs,  and  not  leave  them  to  the  exclusive  manage- 
ment of  plundering  mercenaries,  and  then  groan  under  the 
oppressions  that  result. 

Another  alleged  ground  of  ill^ality  is,  that  certain  farming 
lands  of  the  plaintiff,  which  had  never  been  laid  off  into  lots, 
and  were  not  needed  for  city  purposes,  had  been  annexed  to 
the  city  by  an  act  of  the  legislature,  and  afterwards  taxed  at 
the  same  rate  as  other  city  property.  I  think  this  objection 
resolves  itself  entirely  into  a  question  whether ^the  legislature 
has  power  to  annex  adjoining  territory  to  a  municipal  cor- 
poration. Because,  if  such  power  exists,  and  this  land  was 
annexed,  it  seems  very  clear  that  it  must  afterwards  be  taxed 
by  the  same  rule  as  other  property  in  the  political  division 
where  it  then  belongs.  The  rule  of  uniformity  would  require 
this.  And  we  have  held  at  the  present  term,  in  the  case  of 
Knowllon  vs.  Supervisors  qf  Sock  Co.,  9  Wis.,  410,  that  no 
discrimination  could  be  made  in  such  case,  between  lands 
in  the  same  taxing  district,  so  that  a  part  should  be  taxed  at 
one  rate  upon  their  value,  and  the  rest  at  another.  And  this 
seems  so  clear,  that  while  counsel  apparently  conceded  that 
the  legislature  might  aiknex  the  lands  for  some  purposes,  he 
yet  claimed  that  they  could  not  do  it  for  taxing  purposes,  but 
for  these  it  was  still  a  part  of  the  town  in  which  it  was  previ- 
ously located ;  but  I  think  this  position  cannot  be  sustained. 
Such  a  rule  would  be  impracticable,  and  to  sustain  such  a 
double  ambiguous  character  for  any  district,  must  lead  to 
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great  confusion  and  uncertainty.  If  the  power  exists  to  an^ 
neXy  when  it  is  exercised^  the  district  must  be  annexed  for 
all  purposes.  Whether  it  is  a  wise  or  just  exercise  of  the 
power,  courts  cannot  inquire.  Those  are  questions  for  the 
legislature.  Parties  owning  lands  upon  the  borders  of  cities, 
must  hold  them  subject  to  their  disadvantages,  as  well  as  ad- 
vantagea  If  when  thus  annexed,  they  are  subject  to  undue 
burdens,  this  is,  perhaps,  in  some  measure  compensated  by 
the  fact  that  before  being  annexed  they  had  long  enjoyed 
great  advantages  from  their  vicinity  to  a  prosperous  city, 
without  contributing  anything  towards  the  burdens  of  build- 
ing it 

But  an  objection  is  made  to  the  legality  of  the  general  tax 
of  that  year,  which  I  am  compelled  to  sustain.  It  appears 
from  the  case,  that  several  lots  in  the  city  upon  which  the 
Newhall  House  was  in  process  of  erection,  of  the  value  of 
from  ^{150,000  to  ^{200,000,  were  purposely  omitted  to  be 
taxed,  and  no  state,  county,  city,  ward,  or  school  tax  levied  or 
assessed  upon  theuL  It  appears  from  the  complaint  and 
stipulation  of  the  parties,  that  this  omission  was  intentional 
on  tfie  part  of  the  city  authorities.  And  it  was  conceded  on 
both  sides,  that  an  ordinance  was  passed  by  the  common 
council  expressly  exempting  that  property  from  taxation  for 
the  years  1856  and  1857,  ^'  in  view  of  the  great  public  benefit 
which  the  construction  of  the  hotel  would  be  to  the  city." 

I  have  no  doubt  this  exemption  originated  in  motives  of 
generosity  and  public  spirit  And  perhaps  the  same  motives 
should  induce  the  tax  payers  of  the  city  to  submit  to  the 
slight  increase  of  the  tax  thereby  imposed  on  each,  without 
questioning  its  strict  legality.  But  they  cannot  be  compelled 
to.  No  man  is  obliged  to  be  more  generous  than  the  law  re- 
quires, but  each  may  stand  strictly  upon  his  legal  rights. 

That  this  exemption  was  illegal,  was  scarcely  contested.  I 
shall  therefore  make  no  effort  to  show  that  the  common  coun« 
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cil  had  no  authority  to  suspend  or  repeal  the  general  law  of 
the  state^  declaring  what  property  shall  be  taxable  and  what 
exempt  But  the  important  question  presented  is^  whether^ 
conceding  it  to  have  been  entirely  unauthorized,  it  vitiates 
the  tax  assessed  upon  other  property  ?  And  upon  this  question 
I  think  the  following  rule  is  established,  both  by  reason  and 
authority.  Omissions  of  this  character,  arising  from  mistakes 
of  fact,  erroneous  computations,  or  errors  of  judgment  on  the 
part  of  those  to  whom  the  execution  of  the  taxing  laws  is 
entrusted,  do  not  necessarily  vitiate  the  whole  tax.  But  in- 
tentional disregard  of  those  laws,  in  such  manner  as  to  impose 
illegal  taxes  on  those  who  are  assessed,  does.  The  first  part 
of  the  rule  is  necessary  to  enable  taxes  to  be  collected  at  alL 
The  execution  of  these  laws  is  necessarily  entrusted  to  men, 
and  men  are  fallible,  liable  to  frequent  mistakes  of  fact  and 
errors  of  judgment  If  such  errors  on  the  part  of  those  who 
are  attempting  in  good  faith  to  perform  their  duties,  should 
vitiate  the  whole  tax,  no  tax  could  ever  be  collected.  And 
therefore,  though  they  sometimes  increase  improperly  the 
burdens  of  those  paying  taxes,  that  part  of  the  rule  which 
holds  the  tax  not  thereby  avoided,  is  absolutely  essential  to  a 
continuation  of  government  But  it  seems  to  me  clear  that 
the  other  part  is  equally  as  essential  to  the  just  protection  of 
the  citizen.  If  those  executing  these  laws  may  deliberately 
disregard  them,  and  assess  the  whole  tax  upon  a  part  only  of 
those  who  are  liable  to  pay  it,  and  have  it  still  a  legal  tax, 
then  the  laws  afford  no  protection,  and  the  citizen  is  at  the 
mercy  of  those  officers,  who,  by  being  appointed  to  execute 
the  laws,  would  seem  to  be  thereby  placed  beyond  legal  con- 
trol. I  know  of  no  considerations  of  public  policy  or  neces- 
sity,  that  can  justify  carrying  tlie  rule  to  that  extent 

And  the  fact  that  in  this  instance  the  disregard  of  the  law 
proceeded  from  good  motives,  ought  not  to  affect  the  decision 
of  the  question.    It  is  a  rule  of  law,  that  is  to  be  established ; 
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and  if  established  here,  because  the  motiTes  were  good,  it 
would  serve  as  a  precedent,  where  the  motives  were  bad,  and 
the  power  usurped  for  purposes  of  oppression. 

In  Henry  vs.  Chester^  15  Verm.,  460,  the  court  sa3rs :  **  It  is 
indispensable  to  the  legality  of  any  tax  imposed  by  the  town, 
that  it  should  have  been  made  upon  a  list  of  the  polls  and 
rateable  estate  of  the  inhabitants,  in  substantial  and  bonajidt 
compliance  with  the  requisitions  of  the  statute.''  And  again, 
^Upon  two  grounds  then,  we  think  this  was  a  void  list  1. 
The  plain  and  obvious  requisitions  of  the  statute  in  regard  to 
making  up  the  list,  were  disregarded  both  by  important  and 
essential  omissitmsy  and  by  arbitrary  addiiions,  without  even« 
the  color  of  right  or  legal  warrant  If  this  may  be  done,  and 
still  the  list  be  regarded  as  l^al,  so  might  it  with  equal  pro- 
priety, if  the  entire  real  estate  in  town  were  omitted,  or  in- 
serted wholly  at  random,  without  even  the  form  of  an  ap- 
praisal'' 

The  court  also  quotes  the  following  rule  as  stated  by  Chief 
Justice  Shaw  in  Torrey  vs.  Milbvrry,  21  Pick,  65 :  ^  One  rule 
is  very  plain  and  well  settled,  that  all  those  measures  Which 
are  intended  for  the  security  of  the  citizen,  for  securing  an 
equality  of  taxation,"  &c.,  ^  are  conditions  precedent,  and  if 
they  are  not  observed,  he  is  not  legally  taxed,  and  he  may  re- 
sist it"  True,  the  court  then  adds,  as  a  qualification  of  the 
general  proposition,  ^that  these  measures,  in  order  to  become 
*  conditions  precedent,'  must  be  such  matters  as  enter  into  the 
frame  work  of  the  assessment,  and  affect  its  principles  and  not 
its  detail  merely."  But  it  is  evident  from  the  remark  before 
quoted,  that  they  considered  ^  important  and  essential  omis- 
sions,^^ ^  without  the  color  of  right  or  legal  warrant,"  as  hav- 
ing such  effect  And  it  seems  very  evident  that  they  would 
have.  Because  one  of  the  essential  elements  of  the  validity 
of  a  tax  is,  that  it  should  be  assessed  upon  a  list  embracing 
the  taxable  property  of  a  district,  made  out  with  as  much  ac- 
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curacy  as  results  from  a  bona  fide  attempt  on  the  part  of  those 
who  make  it^  to  fulfill  their  duty  according  to  law.  And  when 
such  a  list  is  not  had^  but  instead  of  it  one  in  whick  those 
whose  duty  it  was  to  make  it,  have  intentionally  included 
only  a  part  of  the  taxable  property,  and  left  out  an  important 
part,  the  essential  basis  of  a  legal  tax  fails,  and  the  neces- 
sary result  is  a  destruction  of  that  ^  equality  of  taxation/'  all 
the  ^  measures''  to  secure  which,  in  the  language  of  Chief 
Justice  Shaw,  are  ^  conditions  precedent"  to  the  l^ality  of 
the  tax. 

In  the  subsequent  case  of  Sptar  vs.  The  Town  o/Braintretf 
^4  Verm*,  414,  the  same  rule  is  reasserted,  though  in  that  case, 
they  held  the  error  complained  of  to  be  a  mere  error  in  judg- 
ment, in  a  bona  fide  attempt  to  fulfill  the  duties  of  the  office 
according  to  law.  And  they  distinguish  it  from  the  case  of 
Sejiry  vs.  Chester^  by  saying :  ^  That  case  was  decided,  as  it 
was,  chiefly  upon  the  ground  that  the  defects  in  the  list  could 
not  be  fairly  regarded  as  accidental  or  bona  fide. 

In  The  State  vs.  Brannin^  3  Zab.  N.  J.,  484,  it  was  held, 
that  where  an  assessment  was  made  in  the  city  of  Trenton 
for  city  and  county  purposes,  a  separate  poll  tax  beiug  requir- 
ed by  law  for  the  city  tax,  and  only  one  poll  tax  was  assessed, 
the  whole  assessment  was  void. 

In  the  subsequent  case  of  The  State  vs.  The  Collector  qf 
Jersey/  City,  4  Zab.,  108,  the  assessor  had  omitted  to  assess 
the  churches,  and  the  court  held  that  it  did  not  avoid  the 
whole  tax.  But  they  place  it  upon  the  ground  that  it  was 
a  practice  that  had  universally  prevailed  in  the  state,  and 
in  accordance  with  a  contemporaneous  construction  of  the 
law,  ^^  which  they  would  probably  have  sanctioned  had  the 
question  been  formerly  raised."  It  is  true  they  add  that  for 
an  omission  to  assess  property  really  taxable,  the  assessment 
ought  not  to  be  held  void,  but  that  it  is  a  matter  to  be  lef^ 
to  the  vigilance  of  the  assessor.    But  they  qualify  this  hf, 
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adding,  ^unless  it  be  in  cases  involving  a  palpable  and 
greatly  injurious  disregard  or  misconstruction  of  plain  require- 
in  ents  of  the  law. 

But  the  counsel  for  the  city  rely  strongly  on  the  case  of 
Page  vs.  The  City  of  St.  Louis j  20  Ma,  136.'  In  that  case 
an  act  of  the  legislature  had  established  a  system  of  sewer- 
age in  St.  Louis,  and  provided  that  the  real  estate  in  each 
district  should  be  taxed  annually  to  pay  the  debt,  for  which 
the  city  was  authorized  to  issue  its  bonda  The  city  passed  an 
ordinance  for  the  creation  of  a  sewerage  fund,  and  provid- 
ing that  any  of  the  tax  payers,  who  would  pay  into  this  fund 
such  proportion  of  the  whole  debt  as  the  assessed  valua- 
tion of  his  taxable  property  bore  to  the  whole  assessed  valu- 
ation in  his  district,  should  be  thereafter  exempt.  A  certain 
party  had  availed  ^himself  of  this  privilege,  and  afterwards 
placed  further  improvements  on  his  property,  rendering  it 
more  valuable,  and  it  was  no  longer  taxed  for  the  sewerage 
debt  The  plaintifi^  who  was  taxed,  complained  that  this 
exemption  vitiated  his  tax.  But  the  court  decided  against 
him,  expressly  on  the  ground  that  it  did  not  appear  that 
his  tax  was  at  all  increased  by  the  exemption,  nor  that  the 
party  who  had  advanced  his  proportion  of  the  whole  debt 
had  not  paid  all  that  he  ought  to  pay. 

But  this  case  is  entirely  different,  for  here  U  is  conceded 
that  the  plaintiff's  tax,  as  well  as  that  of  all  the  other  tax  pay- 
ers was  increased,  by  the  omission  of  the  Newhall  House 
property.  It  is  true  the  court  indulges  in  some  general  re- 
marks on  the  inconvenience  of  arresting  the  proceedings  of 
a  city,  and  close  by  saying :  ^  The  right  of  a  corporation 
dt facto  will  be  enforced.  It  is  no  defense  to  the  claim  of  a 
corporation  that  it  has  violated  its  charter.'^  If  by  this  it  was 
only  meant  that  when  a  corporation  is  enforcing  a  legal 
claim^  it  is  no  defense  to  say  it  has  violated  its  charter  in 
some  other  matter;  that  maybe  conceded.    But  if  it  was 
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meant  to  say,  that  when  a  corporation  is  enforcing  an  il- 
legal claim,  which  is  itself  a  violation  of  its  charter  and  the 
law,  and  works  injustice  upon  the  defendant,  it  is  no  de- 
fense to  show  such  violation,  I,  for  one,  must  be  permitted 
to  dissent  I  do  not  understand  that  even  to  avoid  a  sus- 
pension of  corporate  proceedings,  it  is  proper  to  break  down 
all  barriers  against  illegal  taxation,  and  say  that  a  city  may 
enforce  the  collection  of  an  illegal  tax  just  as  well  as  though 
it  were  legal 

In  Wiggins  vs.  New  York,  also  cited,  the  decision  is  only 
that  the  court  of  chancery  would  not  interfere  on  account 
of  errors  of  judgment  in  the  commissioners  assessing  bene- 
fits and  damages  on  opening  streets,  the  proceedings  having 
been  regular.  And  in  examining  some  of  the  alleged  irreg- 
ularities, the  court  sustained  the  proceedings  on  the  ground 
that  they  did  ^  not  increase  the  assessments''  upon  others, 
implying,  if  they  had,  they  must  be  held  illegal. 

The  case  of  The  Ins.  Co.  vs.  Tardy  17  Penn.  St,  331,  was 
evidently  a  case  of  omission  of  a  part  of  the  taxable  proper- 
ty from  mistake  or  ignorance  of  the  fact  on  the  part  of  the 
assessors.  The  language  of  the  court  contemplates  only 
such  omissions,  and  contains  nothing  which  shows  they 
would  have  held  the  same  in  regard  to  an  intended  omis- 
sion on  the  part  of  all  the  authorities  levying  and  collecting 
the  tax  of  a  large  portion  of  taxable  property,  and  assessing 
its  proportion  upon  the  other  tax  payers. 

In  Williams  vs.  School  District y  21  Pick.,  75,  the  assessors 
had  omitted  to  tax  one  of  the  inhabitants  of  the  district  be- 
cause he  was  very  poor,  and  they  expected  he  would  soon 
come  upon  the  town.  The  coart  say,  ^If  this  was  done 
through  error  of  judgment,  or  any  error  or  mistake  of  the  law 
in  this  respect,  it  does  not  invalidate  the  whole  tax,  and  the 
case  shows  nothing  more."  I  understand  the  error  of  judg- 
ment here  referred  to,  to  mean  only  such  errors  on  the  part 
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of  officers  as  to  what  the  law  required  of  them,  and  not  an 
error  of  judgment  by  which,  knowing  what  the  law  was, 
they  supposed  they  had  a  right  to  repeal  or  suspend  it  It 
cannot  be  said  here  that  the  omission  occurred  from  an 
error  of  judgment,  by  which  it  was  supposed  the  Newhall 
House  property  was  not  taxable  by  law.  The  very  fact  of 
passing  an  ordinance  to  exempt  it,  implies  knowledge  that 
it  was  taxable.  The  only  error  of  judgment  here,  was  in 
supposing  they  had  a  right  to  suspend  the  law,  and  relieve 
a  part  of  the  taxable  property,  and  impose  the  additional  bur- 
den on  the  rest 

Nor  do  I  think  that  provision  of  the  law,  that  where  there 
has  been  an  omission  to  tax  property,  it  may  be  taxed  the 
proper  amount  the  next  year,  should  change  the  result  That 
evidently  refers  to  such  omissions  as  are  constantly  liable  to 
happen,  but  which  do  not  invalidate  the  lax  assessed  But 
where  the  omission  originates  in  an  intentional  departure 
from  the  law  on  the  part  of  all  the  authorities,  and  is  of  such 
a  character  as  renders  the  tax  illegal,  I  do  not  think  this  pro- 
vision can  cure  it  For  it  cannot  be  assumed  that  those 
who  paid  the  illegal  tax  would  continue  tax  payers  long 
enough  to  get  back,  substantially,  what  they  had  paid,  under 
the  operation  of  this  provision.  The  only  question,  in  my 
judgment,  is  whether  the  tax  is  legal  or  not 

I  am  also  of  the  opinion  that  the  tax  assessed  against  the 
plaintifTs  lots  to  abate  a  nuisance,  which,  it  appears,  was 
created  entirely  by  the  act  of  the  city,  in  so  constructing  a 
street  as  to  cause  the  water  to  flow  and  remain  upon  the  lots, 
-which  it  would  not  otherwise  have  done,  is  illegal  I  cannot 
recognize  the  right  of  a  corporation  to  create  a  nuisance  on 
the  lot  of  an  individual  But  to  create  the  nuisance,  and 
then  tax  him  to  abate  it,  is  a  double  wrong.  I  shall  not  at- 
tempt any  examination  of  the  question  upon  authority,  but  I 
am  satisfied  such  a  right  cannot  be  sustained.    I  think  this 
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coDcIusion  results  from  the  reasoning  of  Mr.  Justice  Smith, 
in  Ooodall  vs.  Milwaukeey  5  Wis,,  32,  which  I  fully  approve. 
And  until  I  am  prepared  to  say  that  private  rights  must 
yield,  even  to  the  extent  of  total  destruction,  rather  than  place 
any  impediment  in  the  way  of  whatever  proceedings  cor- 
porations  may  see  fit  to  take,  I  cannot  say  that  a  city  may 
create  a  nuisance  on  the  lot  of  a  citizen  without  making  him 
any  compensation  for  the  damage,  and  then  tax  him  to 
abate  it 

We  were  pressed,  as  courts  always  are  on  such  occasions, 
to  make  a  decision  that  would  avoid  the  inconveniences  re- 
sulting from  holding  the  tax  illegal  Those  inconveniences 
may  not  be  as  great  as  was  supposed.  It  would  not  follow 
from  such  a  decision  that  those  who  had  voluntarily  paid 
it  could  recover  it  back.  But  whatever  they  may  be,  I  am 
sure  they  cannot 'exceed  the  evils  of  holding  that  the  citi- 
zen has  no  protection  against  illegal  taxation.  Courts  have 
too  frequently  yielded  to  such  appeals,  and  to  avoid  some 
immediate  inconvenience,  have  decided  cases  differently  from 
what  they  otherwise  would,  overlooking  the  more  remote, 
but  at  the  same  time  greater  evils,  of  bad  precedents,  in  the 
introduction  of  a  pernicious  principle  into  the  administration 
of  justice. 

I  think  the  plaintiff  was  entitled  to  an  injunction  restrain- 
ing the  sale  of  his  lands  for  the  general  tax,  which  was  in- 
creased by  the  illegal  exemption,  and  for  the  nuisance  tax, 
but  not  for  the  other  assessments,  and  that  the  judgment 
should  be  reversed  with  costs. 

The  judgment  is  reversed,  and  cause  remanded  for  fur- 
ther proceedings. 
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SOENS  et  al.  vs.  CITY  OF  RACINR 

APPEAL   FROM   CIRCUIT   COURT,  RACINE   COUNTY. 
HMTd  Oetob«r  7, 1859.]  [Dtoid«d  Janvaiy  4, 1800. 

Assessments — Taxes — Jury — Commission — Agent — Public 
Improvement — Municipal  Corporation. 

Tht  eMM  of  XwmmIm  «•.  OUg  o/Mihoaukm,  8  WU.,  485,  and  Weekt  m.  Oily  o/MtL 
wamkm,  ftiprm,  343»  considered  and  approTed,  in  relation  to  awesamentf  bj  mu- 
nicipal oorporationa. 

Where  the  eharter  of  the  city  of  Raeine  prorided,  among  other  things,  that  the  oity 
eonnell  should  have  power  to  make  pien,  breakwaters,  Jto.,  for  seooring  the  lake 
shore  witliin  the  oity  limits,  to  let  the  eontraet  for  their  building  to  the  lowest 
bidders,  to  lery  a  tax  to  paj  for  the  same  upon  the  wards  or  lots,  whleh  a  jary 
of  six,  seleoted  by  the  eonneil,  should  determine,  according  to  the  benefit  receiTcd : 
Held,  that  snch  proceeding  was  not  a  jury  trial,  Lnt  a  special  proceeding  in  the 
natnre  of  a  oommission  for  a  pnblio  purpose;  and  the  Toice  of  a  mijority  would 
prerail  in  making  the  assessment. 

Where  there  is  a  delegation  of  a  power  for  a  prirate  purpose,  all  must  concur  in  the 
act  to  be  done  to  make  it  valid,  unless  otherwise  provided  by  the  parties  del- 
egating the  power;  but  where  the  power  is  intrusted  for  a  public  purpose  a 
majority  will  goTcm,  and  their  act  is  the  act  of  the  whole. 

The  charter  of  the  city  of  Racine  provided  that  the  council  should  not  levy  a  tax  to 
exceed  05,000  a  year  for  current  expenses,  without  a  petition  signed  by  fifty 
tax  payers ;  nor  without  a  vote  of  the  tax  payers,  before  making  the  levy : 
Held,  that  this  provision  did  not  apply  to  an  assessment  to  make  piers  and 
breakwaters  to  protect  the  lake  shore  of  the  city. 

Astessments  upon  certain  lots  for  the  purpose  of  constructing  piers,  Ac.  is  not  an 
appropriation  of  private  property  for  public  use,  Ac.,  it  is  merely  the  exercise  of 
the  taxing  power  for  the  public  benefit 

The  legislature  sre  not  authorised  to  levy  a  tax  for  merely  private  or  individual  ends. 
The  authority  delegated  to  the  legislature,  and  by  them  transferred  to  the  muni- 
cipal corporation,  is  to  be  exercised  only  for  some  object  of  public  or  common 
interest 

Though  private  property  may  be  directly  or  indirectly  protected,  or  private  interests 
promoted  by  a  given  improvement,  it  fttmishes  no  rule  for  deciding  that  the  im- 
provement is  not  public 

To  determine  whetiier  a  matter  is  of  public  or  merely  private  concern,  it  is  necessa- 
ry to  consider,  not  whether  the  interest  of  some  individual  will  be  promoted ; 
but  whether  the  whdle»  or  the  greater  part  of  the  community  will  be  sc 
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This  action  was  commenced  by  Peter  Soens  and  others, 
against  the  city  of  Racine,  to  obtain  a  perpetual  injunction 
restraining  the  city  of  Racine  from  collecting  a  special  tax 
levied  upon  the  lands  of  the  respondents  to  pay  a  part  of  the 
expense  of  building  certain  piers,  breakwaters,  and  protec- 
tions, for  the  purpose  of  securing  the  lake  shore  in  the  sec- 
ond ward  of  the  city  from  the  encroachment  of  the  waters  of 
Lake  Michigan. 

The  case  was  heard  at  the  December  special  term  of  the 
court,  1857,  upon  bill  and  answer,  and  the  following  facts  are 
admitted  by  the  pleadings,  and  were  also  admitted  by  the 
parties  on  the  hearing : 

1.  That  in  the  year  1856,  the  city  council  of  the  city  of 
Racine,  caused  to  be  constructed  certain  piers,  breakwaters, 
and  protections,  for  the  purpose  aforesaid,  in  the  second  ward, 
the  whole  expense  of  which  was  about  j^fiOO;  that  the  plan 
of  the  same  was  submitted  to  the  city  council,  in  writing,  and 
a  careful  estimate  of  the  cost  thereof  made,  before  such  im- 
provement was  authorized  by  the  city  council ;  and  afier  the 
dame  was  so  authorized  by  the  council,  the  building  thereof 
was  let  by  contract  to  the  lowest  bidder,  after  giving  the  no- 
tice of  such  letting  required  by  sec.  9,  of  chap.  134,  of  Ses- 
sion Laws  of  1852. 

2.  That  as  soon  as  the  contract  was  let,  the  city  council 
selected  a  jury  of  six  freeholders  in  the  manner  and  having 
the  > qualifications  required  by  sec.  10,  of  chap.  134,  above 
mentioned,  to  make  the  assessment  required ;  that  the  jury, 
in  dischai^e  of  that  duty,  assessed  02,000  of  the  cost  of  such 
improvement  upon  the  second  ward  at  large,  and  the  balance 
of  such  cost  they  assessed  upon  a  large  number  of  lots  in  the 
ward,  upon  the  lands  required  by  sec  10,  a  part  of  which  are 
the  lots  of  the  complainants  as  set  forth  in  the  bill,  and  that 
all  of  the  jurors  acted  in  making  such  assessment 

3.  That  the  jury  made  their  return  of  such  assessment  to 
the  city  council  as  required  by  sec  10 ;  which  return  was 
signed  by  but  five  of  the  jurors.  The  assessment  was  ap- 
proved by  the  city  council,  and  was  added  to  the  taxes  levied 
upon  the  ward,  and  upon  the  lots  respectively,  in  the  next 
annual  tax  list  upon  the  ward,  as  required  by  sec  IL 

4.  That  before  the  improvement  was  authorized  a  petition 
for  the  same,  signed  by  more  than  twenty  freeholders  of  the 
second  ward,  was  duly  presented  to  the  city  council,  but  no 
election  was  ever  held  in  the  city,  or  in  any  ward  thereof,  for 
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the  purpose  of  voting  upon  the  question  of  making  such  im- 
provement 

The  circuit  judge,  after  argument  and  deliberation,  gave  the 
following  opinion  and  decision  in  writing: 

The  bill  in  this  cause  is  filed  to  restrain  the  collection  of  a 
tax  in  the  second  ward  of  the  city  of  Racine,  and  remove  the 
cloud  created  thereby  upon  the  title  of  lands  owned  by  the 
complainants  in  that  ward.  By  agreement  of  parties,  all 
questions  as  to  the  nonjoinder  or  misjoinder  of  complainants 
are  to  be  overlooked  and  disregarded  by  the  court,  liberty 
being  given  to  the  complainants  to  amend  their  bill  in  that 
respect,  as  they  shall  be  advised,  so  as  to  enable  the  court  to 
pass  upon  the  merits.  The  power  of  the  court  to  interfere 
by  its  writ  of  injunction  and  restrain  the  collection  of  a  tax 
has  been  qu^tioned,  and,  without  doubt,  upon  grounds  of 
public  policy  should  be  seldom  exercised. 

This  power,  however,  has  been  exercised  in  some  instances, 
and  in  the  case*  of  Carpenter  vs,  fValker^  not  reported,  our 
supreme  court  have  distinctly  sanctioned  its  exercise  in  those 
cases  where  an  illegal  tax  is  attempted  to  be  enforced  against 
real  estate,  thus  creating  a  cloud  upon  the  title. 

By  section  11,  of  the  act  amending  the  city  charter,  passed 
in  1852,  it  is  provided  that  whenever  the  assessment  shall  be 
completed  and  filed  with  the  city  treasurer,  the  same  shall 
become  a  lien  upon  the  lots,  assessed  from  the  time  of  such 
filing.  The  assessment  in  this  case  therefore,  became  a  lien 
upon  the  complainants'  lots  from  the  time  of  its  filing  with 
the  city  treasurer,  and  at  the  time  of  the  filing  of  their  bill, 
was  a  cloud  upon  their  respective  titles,  the  lien  to  be  enforced 
only  against  the  property,  and  not  collectable  by  distress  and 
sale  of  goods  and  chatties. 

The  special  tax  in  question  was  levied  for  the  purpose  of 
constructing  piers  and  breakwaters,  for  the  protection  of  the 
shores  of  Lake  Michigan,  against  the  encroachments  of  the 
lake,  under  the  provisions  of  the  act  above  referred  to,  which 
points  out  the  manner  in  which  the  assessment  shall  be 
made,  and  the  tax  levied  to  pay  for  such  improvements. 

The  common  council,  in  this  case,  attempted  to  pursue  the 
course  pointed  out  in  the  act,  for  the  construction  of  these 
improvements,  and  the  assessment  and  levy  of  the  tax  in 
question,  and,  on  the  whole,  I  am  inclined  to  regard  their  ac- 
tion as  a  substantial  compliance  with  the  law.    It  is  true 
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that  the  question  was  not  submitted  to  the  tax  payers  of  the 
ward,  but  this  being  a  special  assessment  for  this  particular 
improvement,  I  am  of  opinion  that  it  is  not  a  tax  for  city 
or  ward  purposes,  within  the  meaning  of  section  3  of  the 
amendment  of  1852.  I  can  discover  no  constitutional  objec- 
tion to  the  number  of  jurors  who  made  the  assessment,  or  to 
the  fact  that  but  five  of  these  acted  in  the  premisea  This 
was  not  a  proceeding  according  to  the  course  of  the  com- 
mon law,  nor  one  where  the  parties  were  entitled  to  the  ver- 
dict of  a  common  law  jury,  under  the  provisions  of  our  con- 
stitution. And  were  this  a  case  of  an  ordinary  assessment  for 
street  improvement,  upon  the  adjoining  lots,  under  the  provis- 
ions of  section  33  of  the  charter,  I  should  be  disposed  to  up- 
hold the  power,  although  it  has  been  sometimes  seriously 
questioned.  The  People  vs.  Mayor  qfBrooklyny  6  Barbery 
209;  also  9  Barber,  536. 

In  this  case,  however,  the  tax  is  levied  for  the  protection  of 
private  property,  and  for  an  object  in  which  the  public  have 
really  no  interest  It  is,  in  fact,  saying  to  a  man,  that  he  shad 
contribute  a  certain  sum  towards  an  improvement  upon  his 
own  property  for  his  own  benefit,  and  that  his  neighbors  shall 
pay  the  balance  nolens  volens.  This  certainly  cannot  be  re- 
garded as  a  proper  exercise  of  the  taxing  power,  for  it  is  un- 
equal, and  upon  what  principle  it  can  be  justified  I  am  un- 
able to  conceive.  Constitutions  certainly  are  of  little  use  if 
they  will  not  protect  us  against  such  an  exercise  of  the  tax- 
ing power.  I  am  of  the  opinion  that  the  levy  of  this  tax  was 
an  act  unauthorized,  unconstitutional,  and  void,  and  I  direct 
a  decree  for  a  perpetual  injunction  against  its  collection. 

J.  M.  KEEP,  Circuit  Judge. 
Dated  June  10, 1858. 

A  decree  or  judgment  was  thereupon  entered  for  a  perpet- 
ual injunction,  in  accordance  with  the  opinion.  From  which 
the  defendant  appeals  to  the  supreme  court 


WT.  P.  Lyon,  for  the  appellant 
Paine  ir  Millett,  for  the  respondents. 


By  the  Court  J  Dixon,  0.  J.    The  point  principally  relied 
upon  in  argument  by  the  respondent's  counsel  to  sustain  the 
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judgment  of  the  circuit  court,  namely,  that  the  assessments 
complained  of  violate  the  first  section  of  the  seventh  article 
of  the  constitution,  has  been  already  disposed  of  by  the  de- 
cision in  the  cases  of  Lumsden  vs.  The  City  of  Milwaukee^  8 
Wis^  485 ;  and  Weeks  vs.  The  City  of  Milwaukee  et  alj  made 
at  the  present  term  of  this  court,  supra,  242.  The  remaining 
points  win  be  disposed  of  in  the  order  in  which  they  are 
made  by  the  respondent's  counsel. 

1.  It  is  said  that  the  report  of  the^t^e  jurors  was  illegal  and 
did  not  authorize  the  city  counsel  to  make  the  assessment 
The  9th  section  of  chap.  1S4,  Laws  of  1852,  entitled  ^an  act 
to  amend  an  act  to  incorporate  the  city  of  Racine,  &&,  provi- 
ded among  other  things,  ^'^that  the  city  council  should  have 
power  to  authorize  the  construction  of  suitable  piers,  break 
waters,  and  such  other  protections  as  might  be  planned  or  de- 
vised for  the  purpose  of  securing  the  lake  shore  within  the 
bounds  of  said  city,  from  the  encroachments  of  the  waters  of 
lake  Michigan,  and  to  levy  a  tax  in  the  manner  thereinafter 
specified,  upon  the  lots  and  ward  or  wards  benefitted  or  ren- 
dered more  valuable  thereby  f '  but  that  no  such  improve- 
ment should  be  authorized  by  the  city  counsel  until  a  plan  of 
the  same  should  have  been  submitted  in  writing,  and  a  care- 
ful estimate  of  the  cost  made ;  and  that  the  same  when  au- 
thorized, should  be  let  to  the  lowest  bidder  or  bidders,  reason- 
able notice  having  been  first  given  of  the  time  and  place  of 
receiving  bids,  and  that  the  contract  price  should  be  the  max* 
imum  to  be  raised,  as  thereinafter  provided  for.  By  the  10th 
section  it  was  provided  ^'  that  as  soon  as  the  contract  price  of 
any  such  improvement  should  be  ascertained,  the  council 
should  select  a  jury  of  six  freeholders  in  like  manner  as  they 
were  then  selected,  to  appraise  the  damage  on  opening  streets, 
and  in  no  way  interested  in  said  improvements,  or  the  lots 
and  ward  or  wards  benefitted  thereby,  whose  duty  it  should 
be  faithfully  and  impartially  to  assess  the  costs  of  said  im- 
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provements  upon  the  lots  and  ward  or  wards  benefitted  either 
immediately  or  in  prospect,  assessing  such  proportion  upon 
the  ward  or  wards  as  shall  be  just  and  equitable,  and  the  re- 
mainder upon  the  lots  benefitted  thereby,  having  proper  refer- 
erence  to  the  present  protections  and  situation  of  said  lots,  and 
the  amount  of  benefit  each  received  therefrom ;  and  that  such 
jury  should  make  return  to  the  city  council  in  like  manner  as 
was  then  provided  for  making  returns  for  appraisal  of  open- 
ing streets.'* 

It  is  apparent  from  these  provisions,  that  the  proceeding  was 
in  no  respect  like  a  common  law  trial  by  jury.  The  return 
was  unlike  a  verdict  It  was  a  special  proceeding  in  the  na- 
ture of  a  commission,  and  the  persons  empowered  to  execute 
it,  though  cMed  jurors^  were  really,  by  the  nature  of  the  du- 
ties imposed,  commissioners. 

By  the  agreed  case  it  appears  that  all  the  requirements  of 
these  two  sections  were  complied  with  by  the  city  council  up 
to  and  including  the  selection  of  the  jury^  and  that  the  jurors 
all  acted  in  discharge  of  the  duties  imposed  upon  them,  and 
performed  every  thing  required,  except  that  the  return  of  the 
assessment  was  signed  by  only^t;^  instead  of  the  whole  num- 
ber of  jurors.  It  is  a  rule  of  law  too  well  settled  to  admit  of 
doubt  or  dispute,  that  where  there  is  a  delegation  of  power  for 
a  purpose  merely  private,  that  all  the  persons  to  whom  the  ex- 
ecution of  such  power  is  committed,  must  concur  in  the  act 
to  be  done,  to  make  such  execution  valid  and  effectual,  unless 
it  is  otherwise  provided  by  the  parties.  Such  is  the  case  with 
arbitrators,  trustees,  &c.,  appointed  by  the  act  of  the  parties 
interested.  On  the  other  hand,  it  is  equally  well  settled,  that 
where  the  powers  entrusted  are  matters  of  ;mA^  concern,  then 
the  voice  of  the  majority  shall  govern,  and  their  act  is  the  act 
of  the  whole.  Co.  Lit.,  181 ;  Orindky  vs.  Barker,  1  Bos,  & 
PuL,  236  ;  Green  vs.  Miller ,  6  J.  R.,  39  5  Young  vs.  Bucking- 
homy  6  Ohio,  485. 
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In  Gridley  vs.  Barker^  Eyre,  C.  J.,  sajrs :  "  It  is  now  pretty 
well  established  that  where  a  number  of  persons  are  entrusted 
with  power,  not  qf  mere  private  confidence^  but  in  some  re- 
spects of  a  general  nature,  and  all  of  them  are  regularly  as- 
sembled, the  majority  will  conclude  the  minority,  and  their 
act  will  be  the  act  of  the  whole/*  Our  statutes,  of  1849, 
chap.  4,  subdivision  3  of  sec  1,  seemed  to  go  further  and  make 
the  execution  of  a  majority,  when  acting  alone  in  cases  where 
a  joint  authority  is  given  to  three  or  more  officers  or  other 
persons^  legal  and  binding,  unless  it  shall  be  otherwise  ex- 
pressly declared  in  the  law  giving  the  authority. 

2.  The  second  point  mfeide  is,  that  the  assessment  is  void 
because  the  question  of  incurring  the  liability  was  not  sub- 
mitted to  the  voters  of  the  city  pursuant  to  the  4th  section  of 
the  act  above  referred  ta  To  make  this  objection  intelligible, 
it  is  necessary  to  state  briefly  the  provisions  of  the  three  pre- 
ceding sections.  The  first  section  provided  that  the  mayor 
and  city  council  should  not  levy  a  tax  on  the  city  in  any  one 
year,  for  current  city  expenses,  exceeding  five  thousand  dol- 
lars. The  second  section,  that  the  mayor  and  council  should 
levy  a  tax  in  addition  to  the  current  city  expenses,  sufficient 
to  pay  the  then  indebtedness  of  the  city,  as  the  same  should 
become  due  and  payable,  and  also  a  tax  on  the  several  wards 
sufficient  to  pay  their  respective  indebtedness.  The  third, 
that  there  should  be  no  other  tax  levied  upon  said  city,  or 
the  several  wards  thereof,  for  city  or  ward  purposes,  except 
the  poll  tax,  unless  specially  authorized  by  a  vote  of  the  prop- 
erty tax  payers,  as  thereinafter  provided.  The  fourth  section 
provided  that,  on  the  written  petition  of  fifty  freeholders  of  the 
city,  asking  for  an  appropriation,  stating  the  amount,  for 
any  specified  object,  not  coming  within  the  current,  ordi- 
nary expenses  of  the  city,  it  should  be  the  duty  of  the 
mayor  and  council  to  call  a  special  election  of  the  property 
tax  payers  of  the  city^  to  vote  upon  such  appropriation ;  and 
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if  a  majority  of  those  voting  on  said  question^  should  vote  in 
favor  of  it^  the  city  council  should  make  the  appropriation 
and  levy  the  tax  to  pay  it,  but  the  money  should  be  appro- 
priated to  no  other  purpose  except  that  specified  in  the  original 
petition  of  the  freeholders ;  that  no  more  than  one  such  prop- 
osition should  be  submitted  at  any  one  election,  and  that  any 
surplus  money  remaining  over  and  above  completing  said 
specified  object,  should  be  carried  to  the  credit  of  the  fund 
for  current  city  expenses,  and  should  lessen  the  amount  to  be 
raised  for  that  purpose  in  the  next  ensuing  year  to  an  amount 
equal  to  said  surplus. 

The  case  shows  that  before  the  pity  council  authorized  the 
erection  of  the  piers^  breakwater  and  protections  described  in 
the  complaint,  a  petition  therefor  was  signed  by  fifty  free- 
holders, and  presented  to  the  council,  but  that  no  vote  of  the 
property  tax  payers  was  taken.  We  are  of  opinion  that  the 
making  and  presentation  of  the  petition  was  wholly  uncalled 
for,  and  that  the  provisions  of  section  four  were  entirely  inap- 
plicable to  such  a  proceeding.  It  is  very  evident,  from  the 
tenor  of  se<ftions  three  and  four,  that  their  provisions  are  ap- 
plicable to  proceedings  for  levying  taxes,  above  the  sum  of 
five  thousand  dollars,  specified  in  the  first  section,  for  general 
city  and  ward  purposes,  and  not  to  special  assessments  au- 
thorized by  the  9th  and  10  sectiona  Such  general  purposes 
would  include  the  erection  of  public  buildings  for  the  accom- 
modation of  the  inhabitants,  such  as  a  city  hall,  and  market 
houses  for  the  sale  of  provisions,  the  providing  of  the  city  with 
the  necessary  and  usual  implements  for  the  extinguishment 
of  fire,  and  other  kindred  objects,  of  general  importance  and 
necessity  to  the  public*  This  is  manifest  from  the  last  clause 
of  the  fourth  section,  which  provides  that  after  the  specific 
object  of  these  appropriations  is  obtained,  the  surplus,  if  any, 
should  be  carried  to  the  credit  of  the  fund  for  current  city  ex- 
penses, and  lessen  the  amount  of  taxes  to  be  raised  for  thai 
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purpose  the  ensuing  year.  This  proTision^  if  held  applicable 
to  a  i»roceeding  like  the  present,  would  be  obviously  oppres- 
sive and  unjust  as  to  those  persons  whose  property  is  assessed 
to  pay  for  the  improyements.  This  view  is  corroborated  by 
the  provisions  of  the  11th  section,  which  declared  that  when- 
ever the  assessment  provided  for  in  the  9th  and  10th  sections 
should  be  completed  and  filed  with  tfie  city  treasurer,  the 
same  should  become  a  lien  upon  the  lots,  from  the  time  of 
filing  the  same,  and  directed  the  manner  of  collection.  These 
three  sections,  taken  together,  seem  to  form  a  complete  system 
of  proceeding^  in  reference  to  the  subjects  to  which  they 
relate. 

3.  The  only  remaining  point  deemed  necessary  to  be  no- 
ticed is,  that  the  assessment  is  void,  ^  because  it  is  the  appro- 
priation of  private  property  for  public  or  private  use,  without 
compensation."  That  such  an  assessment  is  not  an  appro- 
priation of  private  property  for  public  use,  within  the  provis- 
ions of  our  constitution,  we  think  too  well  settled  by  adjudi- 
cations in  other  states,  upon  like  provisions,  to  admit  of  dis- 
cussion. It  is  an  exercise  of  the  taxing  power,  and  not  an 
appropriation  of  specific  private  property  for  public  use.  The 
printed  brief  seems  to  indicate  a  doubt  in  the  mind  of  the 
counsel  whether  the  object  to  he  attained  was  of  a  public  or 
private  nature.  On  the  ailment  it  was  insisted  that  it  was 
purely  a  private  enterprise.  It  was  upon  this  ground  that  the 
circuit  judge  sustained  the  action,  and  directed  a  decree  per- 
petually restraining  the  collection  of  the  taxes.  If  this  posi- 
tion is  correct,  the  whole  proceeding  must  fall.  The  l^sla- 
ture  are  not  authorized  to  provide  for  the  lev3ring  of  taxes  for 
merely  private  or  individual  ends.  Such  taxation  would  be 
entirely  subversive  of  the  objects  of  government,  and  ought 
not  to  be  tolerated.  Legislative  authority  is  not  delegated  for 
any  such  purpose,  and  the  taxing  power  can  only  be  exer- 
cised for  the  accomplishment  of  some  object  of  public  or  corn- 
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mon  interest  No  authorities  were  cited  to  show  that  it  was 
taxation  for  merely  private  purposes.  If  the  legislature  may  by 
act  authorize  the  common  council  of  a  city,  at  the  public  ex- 
pense^  to  provide  for  the  organization  of  fire  departments,  and 
supply  them  with  proper  engines  and  machinery,  to  prevent 
the  destruction  of  buildings  by  fire,  it  is  difficult  to  perceive 
why  it  may  not,  on  the  same  principle,  authorize  the  levy  and 
collection  of  taxes,  for  the  purpose  of  staying  the  destruction 
of  the  site  of  the  city  itself,  when,  from  natural  causes,  such 
as  a  change  in  the  current  of  a  stream,  or  the  action  of  the 
waters  of  a  lake,  it  is  in  danger  of  being  undermined  or 
swept  away.  If  the  loss  of  buildings  and  perishable  things 
be  regarded  as  a  public  calamity,  worthy  and  proper  to  be 
guarded  against  at  the  public  expense,  is  not  the  loss  of  both 
buildings  and  the  soil  on  which  they  stand,  a  greater  calam- 
ity, and  more  worthy  of  public  protection  ?  There  is  hardly 
a  city  in  the  state  in  which  there  are  not  fire  departments 
organized  and  supported,  to  a  greater  or  less  extent,  at  the 
expense  of  the  public ;  yet  we  never  heard  it  objected  that 
they  are  mere  private  enterprizes,  not  authorized  by  law. 
The  circuit  judge,  in  his  opinion,  says :  ^  The  tax  is  levied 
for  the  protection  of  private  property,  and  for  an  object  in 
which  the  public  have  really  no  interest  If  this  be  so, 
does  not  the  argument  apply  with  much  more  force  to  all 
public  and  statutory  regulations  for  preventing  accidents  and 
losses  of  the  former  character?  The  objects  of  protection  in 
that  case  are  all  private  property.  No  city  has  perishable 
property  of  its  own  to  warrant  these  expenditures.  Many 
have  none.  The  object  is  to  defend  and  save  private  prop- 
erty. In  the  present  case,  however,  in  addition  to  the  private 
injuries  to  be  prevented,  the  public  had  a  direct  interest  in 
the  preservation  of  its  streets  and  grounds.  That  private 
property  may  be  either  directly  or  indirectly  protected,  or 
private  interests  promoted  by  a  given  improvement,  furnishes 
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DO  sound  role  for  deciding  that  it  is  not  public.  Public  and 
individual  interests  are  often  so  intimately  connected  and 
blended  together^  that  it  is  impossible  to  advance  the  one 
without  at  the  same  time  advancing  the  other.  There  is 
no  public  good  without  at  the  same  time  a  private  benefit 
They  are  inseperable ;  the  former  cannot  exist  without  the 
latter.  If  the  latter  be  not  promoted,  it  proves  that  it  is  not 
a  public  good.  That  which  affects  the  interests  of  an  entire 
community  must,  to  a  greater  or  less  degree,  affect  the  inter- 
ests of  each  member  of  it.  To  determine  whether  a  matter 
is  of  public  or  merely  private  concern,  we  have  not  to  deter- 
mine whether  or  not  the  interests  of  some  individuals  will 
be  directly  promoted,  but  whether  those  of  the  whole  or  the 
greater  part  of  the  community  will  be  so.  That  such  was 
the  character  of  the  improvements  provided  for  by  the  act, 
tliere  can  be  little  doubt  The  entire  city  was  interested  in 
staying  the  further  progress  of  destruction  caused  by  the 
action  of  the  waters  of  the  lake. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 
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LUMSDEN  vs.  CROSS. 

APPEAL  FBOM   COUNTT   COURT,  MILWAUKSS   COUNTT* 
Hevd  Ootober  27,  1850.]  [Dedded  Jaanaiy  4,  ISM. 

Assessments — Constitutional  Law — Taxes. 

The  diartor  of  tile  eity  of  lOlwBxikee,  irhkh  provide!  for  eaiestiiig  »  gpeeiel  tez 
npon  lots  in  the  oUy  to  paj  the.  expense  of  opening,  greding,  iaproTing  niid 
pering  the  streets,  and  bailding  sideweULi  end  eroes  walks  in  front  of  the  saae 
lots,  is  oonstitationaL 

Ail  taxes  loTied  for  the  purpose  of  rerenne,  and  for  the  support  of  the  goremmeftt, 
as  well  for  the  expenses  of  mnnioipal  eoorporations  as  fbr  the  state  at  lazge^  mmt 
be  leTied  in  aooordanoe  with  the  uniform  role  pre^eribed  bj  seo.  1,  Art  YIE^  of 
the  Constitntion. 

Taxes  raised  by  the  city  of  BfUwankee  to  paj  the  expense  of  opening,  grading,  par- 
ing, and  improring  the  streets,  and  eonstmoting  sdifeaUe  sidewalks  and  ereii 
walks,  oan,  under  the  pro?isions  of  see.  8,  Art.  XI,  be  assessed  upon  the  lots  in 
front  of  which  the  improvements  is  made,  and  not  on  the  dty  at  large. 

The  legislatare  has  power  to  declare  by  law  what  shall  be  the  effect  of  instnunenis 
made  by  pnblio  officers  vndcr  sanotioo  of  law,  sooh  as  tax  lists^  tax  deedi^  Ae.^ 
when  offered  in  evidenee. 

The  eases  of  Delaplatne  m.  Cook,  7  Wis.,  44,  and  KnowUon  m.  Superviaon  of  Boek 
Cotmfy,  9  id.,  410,  considered  and  approred. 

This  action  was  commenced  by  Samuel  and  William 
Lumsden  against  James  B.  Cross^  to  recover  the  amount  they 
had  paid  to  redeem  a  lot  in  the  city  of  Milwaukee  which  the 
defendant  had  allowed  to  be  sold  for  taxes  which  he  was 
bound  to  pay.  The  complaint  set  forth  that  they  owned  the 
lot  and  had  leased  it  to  Winthrop  W.  Oilman  for  a  term  of 
yearSy  and  he  had  leased  one  half  the  lot  to  Cross,  who  agreed 
to  pay  and  discharge  all  taxes  and  assessment  levied  and  as- 
sessed on  the  premises  during  the  term  of  his  lease,  at  the 
time  the  same  should  become  due  and  payable,  and  before 
costs  or  penalty  should  accrue  thereon  by  reason  of  the  non- 
payment That  Oilman  had  assigned  the  lease  to  the  plain- 
tiff That  Cross  had  not  kept  his  contract  and  agreement, 
and  did  not  pay  the  taxes  and  assessments,  assessed  and  lev- 
ied on  the  tract  for  the  year  1855 ;  that  the  lot  had  been  sold 
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for  the  taxesy  and  they  had  been  put  to  the  expense  of  redeem- 
ing it,  amounting  to  0140  18. 

To  this  complaint  the  defendant  answered,  that  the  plaintiflii 
had  paid  but  $8  59,  and  for  that  he  offered  to  allow  jadg- 
ment  to  be  ent^ed. 

2.  That  the  pretended  taxes  and  assessment  of  the  city  of 
Milwaukee,  assessed  and  levied  for  the  year  1854,  and  for 
which  the  same  were  sold,  were  levied  and  assessed  for  grad- 
ing, improving  and  repairing  the  streets,  sidewalks  or  alle3rs 
adjoining  or  in  front  of  the  lands,  and  that  all  moneys  in  the 
complaint  alleged  to  have  been  paid  by  the  plaintiffs,  except 
the  sum  of  $S  59,  were  paid  for  said  pretended  taxes  and  as- 
sessments, and  for  redeeming  the  lands  from  the  pretended 
sale  therefor, and  not  otherwise. 

3.  That  said  pretended  taxes  and  assessments  of  the  city 
of  Milwaukee  were  levied  and  assessed  upon  the  lands  ille- 
gally and  without  due  course  or  authority  of  law,  and  in  con- 
travention of  the  charter  of  the  city  of  Milwaukee,  and  in 
violation  of  the  constitution  of  die  state  of  Wisconsin  in  such 
case  made  and  provided,  and  that  the  same  were  and  are  ille- 
gal and  void,  and  of  no  effect 

On  the  trial  the  plaintiffs  proved  the  levy  and  sale  of  the  lot 
for  the  tax,  and  that  they  had  redeemed  it  by  paying  0131  34* 
The  county  judge  instructed  the  jury  that  assessments  could 
be  constitutionally  and  legally  made  on  lots  fronting  on  the 
streets  of  the  city,  to  defray  the  expense  of  repairing  or  making 
the  streets  in  front  of  such  lots,  and  in  substance,  that  the 
provisions  of  the  charter  of  the  city  of  Milwaukee,  in  relation 
to  grading,  making  and  repairing  streets,  in  force  in  1854, 
were  constitutional  and  valid. 

The  jury  found  for  the  plaintiffs,  and  judgment  was  entered 
accordingly.    From  which  Cross  has  appealed  to  this  court 

JDatoner,  La  Due  <b  JmkinSf  for  the  appellant 

Nelson  Croes^  for  the  respondent 

The  counsel  on  each  side  relied  upon  the  same  authorities 
as  in  the  cases  of  fFeeks  vs.  City  of  MibvenikeeyVLnd  Clark  vs. 
City  qf  Janesville,  supra;  and  to  which  reference  must  be 
had. 


By  the  Court,  Dixon,  C.  J.    It  has  been  already  decided  in 
the  case  of  KnowUon  vs.  T/te  Supervisors  qf  Bock  County,  9 
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Wis.,  410,  that  the  uniform  rule  of  taxation  prescribed  by  the 
first  section  of  the  Vlllth  Article  of  the  constitution,  extends 
to  all  taxes  levied  for  the  purpose  of  revenue,  or  the  support  of 
the  government,  whether  the  moneys  were  used  in  defraying 
the  expenses  of  municipal  corporations,  such  as  towns,  villa- 
ges, cities  and  counties,  or  those  of  the  state  at  large.  We  are 
now  called  upon  to  determine  whether  this  constitutional  rule 
of  uniformity  extends  to  what  are  denominated  ^  assessments'' 
made  by  the  corporate  authorities  of  the  city  of  Milwaukee, 
under  the  charter,  for  the  purpose  of  opening,  grading,  paving 
and  improving  streets  within  that  city,  and  suppl3ring  them 
with  suitable  side  and  crosswalks.  It  was  remarked  in  that 
case  above  referred  to,  that  in  the  absence  of  any  constitution- 
al restrictions,  legislative  action  upon  the  subject  of  taxation 
could  seldom  become  a  matter  of  judicial  supervision  or  con- 
trol When  it  was  said  however  that  every  wholly  independ- 
ent government  has  authority  to  lay  taxes  in  its  discretion,  the 
remark,  when  applied  to  a  constitutional  or  republican  gov- 
ernment, is  of  course  to  be  understood  with  the  qualification, 
that  they  are  to  be  imposed  to  subserve  the  legitimate  ends  of 
taxation,  viz :  To  defray  public  charges  and  expenses,  and  by 
general  or  public  laws  equally  binding  on  every  member  of 
the  community  within  or  for  which  they  are  levied.  There 
can  be  little  doubt  that  these  assessments  or  local  impositions 
are  public  burthens  or  charges,  and  as  such  would  be  inclu- 
ded within  the  general  term  taxation,  and  governed  by  the 
rule  prescribed  by  the  first  section  of  theVIIIth  Article,  provi- 
ded they  are  not  withdrawn  from  the  operation  of  that  section 
by  the  Sd  section  of  the  Xlth  Article,  which  reads  as  follows: 
^  It  shall  be  the  duty  of  the  legislature,  and  they  are  hereby 
empowered  to  provide  for  the  organization  of  cities  and  in- 
corporated villages,  and  to  restrict  their  power  of  taxation, 
assessment^  borrowing  money,  contracting  debts,  and  loaning 
their  credit,  so  as  to  prevent  abuses  in  assessments  and  taxa- 
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tioD,  and  in  contracting  debts  by  such  municipal  corpora- 
tions.'^  Upon  no  other  principle  than  that  such  assessments 
are  burdens  and  charges  imposed  by  the  legisUtive  power, 
upon  property  to  raise  money  for  public  purposes,  and  are 
therefore  taxation,  according  to  its  well  defined  and  legal  ac- 
ceptation, can  they  be  sustained  at  alL  The  controversy,  so 
far  as  objections  to  the  plaintiff's  recovery,  growing  out  of  the 
provisions  of  the  constitution,  are  concerned,  is  therefore  re- 
duced to  the  simple  question  of  the  efbct  of  the  section  last 
quoted,  upon  a  case  like  the  present 

The  constitution  of  Ohio,  in  relation  to  the  general  rule  of 
taxation,  is  in  effect  the  same  as  «our  own.  If  there  be  any 
difference,  it  is  the  more  stringent  of  the  two.  It  provides,  2d 
section,  Xllth  Article,  that  ^  laws  shall  be  passed  taxing  by  a 
uniform  rule,  all  moneys,  &C.,  and  also  all  real  and  personal 
property,  according  to  its  true  value  in  money/'  In  the  case 
of  the  Cit2/  of  Zanesville  w.  Bieharde,  5  Ohio  St  Rep.,  589,  the 
supreme  court  held,  that  this  section  was  applicable  to,  and 
furnished  the  governing  principle  for  all  laws  levying  taxes 
for  general  revenue,  whether  for  state,  county,  township  or 
corporation  purposea  The  6th  section  of  the  XUIth  Article, 
is  substantially  the  same  as  our  section  3,  Article  II.  It  reads 
thus :  ^  The  general  assembly  shall  provide  for  the  organiza- 
tion of  cities  and  incorporated  villages  by  general  laws ;  and 
restrict  their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts,  and  loaning  their  credit,  so  as  to  prevent 
the  abuse  qf  such  pawtrP 

The  case  of  UiU  vs.  H^fdon,  5  Ohio  State  Rep.,  243,  cited 
by  the  respondents  counsel,  was  like  the  present  in  every  fea- 
ture and  circumstance,  so  far  as  the  constitutional  question 
was  concerned  There  the  action  was  brought  directly  for 
the  amount  assessed  upon  HiU,  for  the  regrading  and 
paving  of  a  street  in  the  city  of  Cincinnati  The  common 
council  had,  by  an  ordinance,  directed  the  regrading  and 
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paving  of  that  portion  of  the  street  upon  which  Hill's  lot 
fronted^  and  that  the  expense  should  b^  paid  by  a  tax  on 
the  adjoining  lots  in  proportion  to  their  frontage  on  the  street, 
according  to  the  provisions  of  an  amendment  of  the  charter, 
passed  March  20th,  1850.    Higdon  did  the  work  under  a 
contract  with  the  city,  and  Hill  refusing  to  pay  the  amount 
assessed  upoi^  his  lot,  he  brought  suit  against  him.    The 
main  question  in  the  case,  to- wit,  the  constitutionality  of  the 
law,  under  the  foregoing  provisions  of  the  constitution  of  that 
statd,  was  raised  by  special  demurrer  to  the  declaration*    The 
supreme  court  held  the  provisions  of  the  charter,  and  the  or- 
dinance passed  in  pursuanbe  of  it,  constitutional  and  valid. 
The  reasoning  of  Chief  Justice  Ranney  is  so  clear,  forcible, 
and  conclusive,  and  so  directly  applicable  to  the  question  un- 
der consideratioB,  that  I  cannot  forbear  quoting  it  at  some 
length,  as  a  sound  commentary  upon  the  provisions  of  our 
own  constitution.    After  adverting  to  the  section  of  the  con* 
stitution  requiring  the  passage  of  laws  taxing,  by  a  uniform 
rule,  all  moneys,  &c.,  and  the  decision  of  the  court  in  the 
case  of  the  City  of  Zanesville  vs.  Hichards,  holding  that  it 
applied  to  all  taxation  for  revenue  purposes,  he  says:  "The 
general  assembly  is  no  longer  invested  with  the  discretion  to 
apportion  the  tax,  and  to  determine  upon  what  property,  and 
in  what  proportion  the  burden  shall  be  laid.    A  uniform  rate 
per  cent  must  be  levied  upon  aU  property  subject  to  taxation, 
according  to  its  true  value  in  money;  so  that  all  may  bear  an 
equal  burden.    If  laws  of  the  character  of  those  now  under 
investigation  are  controlled  by  this  section,  it  is  evident  they 
cannot  be  sustained.    They  do  not  impose  the  tax  upon  all 
the  property  of  the  city  or  village,  nor  is  it  apportioned  ac- 
cording to  the  true  value  in  money  of  the  property  npon 
which  it  is  laid.    As  the  mode  prescribed  in  this  section  is 
sufficient  to  enable  municipal  corporations  to  raise  a  revenue 
for  the  accomplishment  of  all  their  legitimate  purposes,  bad 
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the  constitution  contained  nothing  further  to  evince  the  in- 
tention of  its  framers,  it  might  be  argued  (and  I  think  con- 
clusively),  that  any  other  mode  of  lev3ring  taxes  for  any  pur- 
pose^  was  necessarily  excluded  But  it  does  contain  a  fur- 
ther provision,  which  every  sound  rule  of  construction  binds 
us  to  regard,  and  which  seems  utterly  inconsistent  with  such 
a  conclusion."  He  then  quotes  the  6th  section  of  their  13th 
article,  and  says  further:  ^  It  is  very  clearly  our  duty  to  give 
effect  to  the  natural  and  obvious  import  of  the  language  of 
this  section.  It  relates  to  the  oj^anization  of  cities  and  vil- 
lages, and  imposes  upon  the  general  assembly,  the  very  im- 
portant duty  of  so  restricting  the  powers,  it  was  supposed, 
they  would  possess,  as  to  prevent  their  abusa  Amongst 
these  is  the  power  of  assessment  This  power  had  for 
many  years  been  in  constant  and  active  exercise  in  every 
part  of  the  state,  and  was  perfectly  understood  by  every  mem- 
ber of  the  convention.  The  popular  as  well  as  legal  signi- 
fication of  the  term,  had  always  indicated  those  special  and 
local  impositions  upon  property,  in  the  immediate  vicinity 
of  improved  streets,  which  were  necessary  to  pay  for  the  im- 
provement, and  laid  with  reference  to  the  special  benefit  which 
such  property  derived  from  the  expenditure  of  the  money. 
They  had  always  differed  widely  firom  the  ordinary  levies 
made  for  the  purposes  of  general  revenue.  To  confound 
them  now  in  giving  a  construction  to  the  second  section  of 
the  12th  Article,  is  to  make  not  only  unmeaning,  but  utterly 
absurd,  a  material  part  of  the  6th  section  of  the  Idth  Article. 
To  restrict  J  or  regulate  the  exercise  of  a  power,  furnishes  the 
strongest  possible  implication  of  its  existence ;  and  to  impose 
upon  the  general  assembly  the  duty  to  do  this,  in  respect  to 
a  power  which  did  not  exist,  or  which  had  been  expressly 
prohibited,  would  be  nothing  better  than  nonsense. 

^  It  is  our  duty  to  give  such  a  construction  to  the  con- 
stitution as  will  make  it  consistent  with  itself,  and  will 
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harmonize  and  give  effect  to  all  its  various  provisions. 
To  do  this,  we  have  only  to  suppose  that  the  convention 
,  used  language  with  reference  to  its  popular  and  received 
signification ;  and  applied  it  as  it  ha«l  been  practically  ap- 
plied for  a  long  series  of  yeara  That  where  taxation  is 
spoken  of  in  the  second  section  of  the  twelfth  Article,  refer- 
ence is  made  to  the  general  burdens  imposed  for  the  purpose 
of  supporting  the  government,  and  the  revenue  raised  ex- 
pended for  the  equal  benefit  of  the  public  at  lai^e ;  while  the 
power  of  assessment  referred  to  in  the  sixth  section  of  the 
thirteenth  Article,  although  resting  upon  the  taxing  power, 
was  intended  to  describe  a  distinct  and  well  known  mode  of 
levying  a  local  burden  upon  particular  property,  with  refer- 
ence to  the  peculiar  and  specific  benefit  derived  to  such  prop- 
erty, from  the  expenditure  of  the  money.  The  general  lan- 
guage of  the  first  of  these  sections  is  thus  only  so  far  restrict- 
ed as  to  give  effect  to  the  specified  provision  contained  in  the 
last.  By  the  first,  as  the  money  is  raised  and  expended  for 
the  equal  benefit  of  all,  no  discretion  is  left  with  the  general 
assembly ;  but  the  tax  must  be  levied  equally  upon  all  prop- 
erty, according  to  its  true  value.  But  in  the  exercise  of  the 
power  of  assessment,  legislative  discretion,  in  apportioning  the 
burden  according  to  the  benefits,  is  left  as  broad  and  unfet- 
tered as  under  the  constitution  of  1802.  The  last  of  these 
sections  contemplates  a  delegation  of  the  power  to  municipal 
corporations,  and  imposes  upon  the  legislature  the  duty  (as 
yet  very  imperfectly  performed),  of  so  restricting  its  exercise 
as  to  prevent  abuse.  A  failure  to  perform  this  duty  may  be 
of  very  serious  import,  but  lays  no  foundation  for  judicial 
correction.'* 

To  these  remarks,  which  seem  to  us  so  applicable  to,  and 
conclusive  upon  the  point  under  consideration,  I  deem  it  un- 
necessary to  add  one  word  of  my  own.  In  our  opinion  the 
provisions  of  the  charter  authorizing  such  assessments,  are 
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no  infringement  of  the  constitution.  It  may  be,  as  was  claim- 
ed in  aigument  by  the  appellant's  counseli  that  the  citizens 
and  owners  of  property  in  Milwaukee  have  suffered  great 
wrong,  and  that  much  mischief  has  been  caused  by  the  im- 
proper exercise  of  this  power  on  the  part  of  the  municipal 
authorities.  If  this  be  so,  it  is  attributable,  firstly,  to  the  fail- 
ure of  the  legislature  to  perform  the  duty  solemnly  imposed 
upon  them  by  the  constitution,  to  restrict  its  exercise  by  the 
city  authorities  so  as  to  prevent  abuses,  and  secondly,  to  a 
want  of  proper  care  and  caution  in  its  exercise  by  the  author- 
ities. The  remedy  lies  in  part  with  both,  but  the  action,  or 
want  of  ^action  on  the  part  of  either,  is  beyond  the  reach  or 
control  of  this  court 

The  power  of  the  legislature  to  declare  the  effect  of  instru- 
ments made  by  public  officers  under  the  sanction  of  law, 
such  as  the  tax  U$t  of  the  city  of  Milwaukee,  when  offered 
in  evidence  in  a  court  of  justice,  has  been  already  determined 
by  this  court  in  the  case  of  Delaplaine  v$.  Cooky  7  Wis.,  44. 
It  was  there  decided  that  they  could  do  sa  The  objection 
that  a  fractional  part  of  a  lot  cannot  be  assessed  and  sold, 
seems  wholly  untenable.  *We  can  see  no  good  reason  for  it 
None  is  offered. 

The  point  that  the  verdict  exceeds  the  amount  of  money 
paid  by  the  plaintiffs  to  redeem  the  lot,  and  the  interest  from 
the  time  of  payment,  cannot  be  made  here.  No  motion  for  a 
new  trial  on  that  account  was  made  in  the  court  below,  and 
hence  no  review  of  the/aeis  can  be  had  here. 

The  judgment  of  the  county  court  is  affirmed  with  costs. 


Vol  X.  19 
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CAHOON  vs.  WIS.  CENTRAL  R.  R.  CO.,  et  aL 

APPEAL  PBOM  CIBCUIT  COUBT,  WALWOBTH  COUNTT. 
Heard  Ootobar  U,  1859.]  [Bedded  Janiuiy  4, 1860. 

Frivolousness — Judgment — Jissessment — Answer — Indorser. 

Where  jadgment  hai  been  ordered  on  motion  tn  the  frirolonaneff  of  a  deminrert  ao 
aifeiameat  by  the  olerk  of  the  amount  doe  la  neoeaiary,  if  the  oomplaint  be 
yeriiled. 

Bo  where  jadgment  hai  been  ordered  on  motion  for  the  friTolonmeea  of  a  demnrrVf 
no  affldaTit  of  want  of  anawer  ia  required*  8«eh  a  jadgment  ia  not  founded  oa 
the  want  of  an  aniwer,  bat  vpon  an  inoe  of  law  foond  for  the  prerailing  party. 

Whether  a  partj  who  writes  his  name  on  the  bade  of  a  promiuoiy  note  before  ddiT- 
eiy,  ia  liable  to  the  payee  as  indorser,  is  not  so  well  settled,  that  a  demoirsr  to 
a  oomplaint  showing  saeh  a  state  of  ftoti^  will  be  deemed  MtoIoqs. 

To  ooastltate  a  pleading  fHToloas,  it  mast  be  apparent  on  a  mere  inspeetlonf  without 

examination  or  research,  that  it  is  utterly  inralid. 
The  eases  of  Fannert^  and  MiUert^  Bonk  et.  Sawder,  7  Wis.,  879 ;  Van  Sight  m 

Carpenim-,  id,,  179 ;  Martin  v$,  Weil,  8  Id.,  230,  oonddered  and  approred. 

This  was  an  action  commenced  by  William  Cahoon^ 
against  the  Wisconsin  Central  Railroad  Company^  as  maker, 
and  James  Haskins  and  John  S.  Partridge,  as  indorsers,  of 
the  following  promissory  note : 

"  Oppice  op  the  Wisconsin  Cxntbal  Railboad  Company,  1 

Elkhom,  June  9M,  1857.     J 

*'  11275.  Six  months  after  date,  the  Wisconsin  Central 

Railroad  Company  promise  to  pay  jWm.  Cahoon  or  bearer, 
two  hundred  and  seventy-five  dollars,  for  valae  received,  with 
interest,  at  10  per  cent  per  annum,  until  due,  and  after  matu- 
rity, 12  per  cent 

JOHN  S.  PARTRIDGE,  Vice  President 

"Attest,  Edwin  Hodobs.*' 

The  complaint  allq^  the  corporate  existence  of  the  com- 
pany, and  the  authority  of  Partridge  to  make  the  note ;  also 
the  indebtedness  of  the  company  to  the  plaintiff;  and  that  the 
other  defendants  signed  the  note  on  the  day  of  its  making. 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  291 


Kahoon  ts.  WU.  Central  B.  B.  Oa^  ataL 


and  before  delivery;  and  the  same  was  duly  presented  for 
payment,  &c.,  and  notice  given  to  the  indorsers.  To  this 
complaint  the  defendants  demurred  generally.  The  other 
facts  in  the  case  are  stated  in  the  opinion  of  the  court 

John  E.  HolmtSy  for  the  appellanta 

We  claim  that  judgment  was  irregularly  entered  in  this 
action,  on  account  of  non-compliance  with  section  158  of 
Code,  as  directed  by  section  179,  upon  the  trial  of  an  issue 
of  law.  In  that  there  was  no  notice  of  assessment  by  the 
Clerk.  Code,  §  158 ;  Cookv9.Pomeroyy  10  How.,  Pr.  R,  103 
King  vs.  Stcjfordy  10  id.,  30 ;  Auyr  vs.  Chasty  1st  Code,  Rep. 
N.  a,  151. 

The  complaint  states  that  the  defendants,  Haskins  and 
Partridge,  before  the  note  was  delivered  to  the  plaintiff^  in 
order  to  give  currency  to  the  note,  and  to  induce  the  plaintiff 
to  accept  the  same,  severally  endorsed  it,  by  writing  their 
names  upon  the  back.  In  this  statement  the  plaintiff  alleges 
nothing  more  than  that  the  defendants,  Haskins  and  Part- 
ridge, undertook  to  answer  for  the  de£GLult  of  payment  by  the 
company ;  and  admitting  all  there  stated  to  be  true,  the  prom- 
ise implied  on  the  part  of  these  defendants  is  void,  under  the 
statute  of  frauds.  Rev.  Stat,  chap.  107,  §  2 ;  Taylor  ei  oLvs. 
Pratiy  3  Wis.,  674 


Cory  4*  Pratty  for  the  respondent 


By  the  Court y  Pains,  J.  This  action  was  on  a  promissory 
note,  executed  by  the  R.  R.  Co.,  and  indorsed  by  the  other 
defendants.  Separate  demurrers  were  filed  by  the  company, 
and  the  indorsers,  which,  on  motion,  were  adjudged  frivolous, 
and  judgment  entered  for  the  plaintiff  From  this  judgment 
all  the  defendants  appealed. 

It  is  claimed,  in  the  first  place,  that  notice  of  assessment  by 
the  clerk  should  have  been  given.  We  deem  this  clearly  un- 
necessary, as  no  assessment  was  necessary.  The  complaint 
was  verified,  and  section  158  of  the  code  only  requires  an 
assessment  by  the  clerk,  when  the  complaint  is  not  verified ; 
and  this  view  is  fully  sustained  by  the  authorities  cited  in 
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support  of  the  objection.     Cook  va.  Pomerojf,  10  How.,  Pr.  IDS. 

It  is  also  urged  that  an  affidavit  should  have  been  filed 
that  no  answer  had  been  received.  But  this  cannot  be  re- 
quired. It  is  true  that  section  179  provides  that  on  a  judg- 
ment for  the  plaintiff,  on  an  issue  of  law^  he  may  proceed  as 
prescribed  by  the  first  two  subdivisions  of  section  158,  on 
failure  to  answer.  But  this  can  only  mean  that  he  is  to  pro- 
ceed under  section  158  so  far  as  that  can  be  applied  coDsis- 
tently  with  the  reasons  that  entitled  him  to  judgment  Where 
the  whole  proceeding  is  under  that  section^  it  is  the  failure  to 
answer  that  entitles  him  to  judgment,  and  of  course  he  must 
prove  a  failure  to  answer;  but  where  he  is  entitled  to  it,  on 
an  issue  of  law  found  in  his  favor,  under  section  179,  then  a 
failure  to  answer  is  not  the  reason  that  he  is  entitled  to  judg- 
ment, and  he  cannot  be  required  to  prove  it  If  this  was 
held  requisite,  the  party  whose  demurrer  had  been  adjudged 
frivolous,  might  immediately  serve  an  answer^  and  thus  de- 
prive the  plaintiff  of  his  judgment 

We  think  the  demurrer  of  the  R  R.  Co.  is  clearly  frivolous, 
but  the  majority  of  the  court  think  that  of  the  indorsers  not 
sa  The  note  was  payable  to  the  plaintiff  or  bearer,  and 
had  never  been  transferred ;  and  there  is  much  in  the  books 
to  suggest  a  doubt  whether  they  can  be  considered  as  in- 
dorsers, in  the  strict  sense  and  meaning  of  the  term ;  an  in- 
dorsement generally  importing  a  transfer  of  the  instrument 
There  are  many  decisions  that  would  hold  them  as  maken, 
or  guarantora  But  this  doctrine  has  been  much  questioned, 
of  late ;  and  the  precise  effect  of  an  indorsement  of  this  kind 
does  not  seem  to  be  so  clearly  settled  as  to  bring  this  demur- 
rer within  the  rule  as  to  frivolousness.  In  Dean  vs.  Hall,  17 
Wend.,  d82-3,  the  court,  under  just  such  an  indorsement  as 
this,  held  the  parties  liable  as  indorsers ;  but  there  the  note 
had  been  negotiated  by  the  payee,  and  the  court  ezpiessly 
state^  that  if  the  action  had  been  brought  by  the  payee,  with- 
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out  any  transfer^  it  would  present  a  question  of  some  diffi- 
culty. It  may  appear  upon  examination^  that  these  parties 
are  very  clearly  liable  as  indorsers.  We  only  say  now,  that  it 
is  not  so  clear  as  to  come  within  the  decisions  of  this  court 
as  to  frivolousness^  which  are,  that  it  must  be  apparent  on  a 
mere  inspection,  without  examination  or  research,  that  the 
pleading  is  utterly  invalid.  Farmer^  and  Millers'  Bank  vs. 
Sawyer,  7  Wis.,  379 ;  Van  Sfyke  vs.  Carpenter,  id.,  179  j  Mar- 
tin  vs.  Weil,  8  id,  290. 

The  judgment,  as  against  the  Railroad  Company,  is  af- 
firmed, with  costs ;  as  against  the  other  appellants,  it  is  re- 
Tersed,  with  costs,  and  the  cause  remanded. 


BLAIEIE  vs.  ORISWOLD  et  aL 


APPEAL  PBOM   CIBCUIT   COUBT,  aACINX  OOUNTT. 
lUnd  Oetolnr  18, 18M.]  [D^idod  Janiuiy  4»  1860. 

Praetice — Warrant  qf  Mtomejf — Judgment — CompUnnt — 
Court  Commission. 


When  »  party  baa  a  aagotlabla  promlMory  note  and  warrant  of  attomej  on  which 
ho  ontora  jiidgmoa%  and  doforlbof  himaelf  aa  the  airignoo  of  the  payooa,  inch 
dofcription  say  bo  rogardod  as  morolj  d^toriptio  pmrtomm,  and  doof  not  Titfata 
iho  dochtfatlon. 

A  party  barinf  a  promiaaofy  note  and  warrant  of  attorney,  may  fllo  a  declaration  In 
common  connta^  with  a  copy  of  the  note*  and  anoh  declaration  will  be  treated  aa 
a  oomplaiat  mnder  the  code. 

An  affldarit  made  by  the  attomoy  of  the  party,  which  alvtea  that  he  la  the  attomcy* 
Ac,  and  alao  the  amonnt  aetnally  dne  on  the  note  npon  which  he  ia  entering 
lodgment  by  cognoritk  la  anflkient  to  aoataln  the  jndgment;  without  atatfaig 
that  he  makea  the  afldarit  on  behalf  of  ihe^laintlff  in  the  action. 
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Where  a  jodgment  ia  entered  upon  a  warreat  of  ettoniej  for  a  kai  nim  than  if  aet- 
uallj  dofl^  the  defendant  eannot  aaaiga  that  eanae  as  error  in  the  judgment 

A  jodgment  hj  eognoTit  maj  be  entered  in  the  oironit  oonrt  without  leare  of  the 
eonrty  within  a  year  of  the  date  of  the  warrant  of  attomej,  in  vaoaUon.  And 
the  reoord  of  the  judgment  maj  be  ligned  hj  a  eoort  oomminioner. 

Ckrartf  hare  a  general  diioretionary  oontrol  ofer  jmdgmente  entered  npon  a  wintnt 
of  attorney,  and  oan  proteot  the  defondant  from  any  imposition  or  fraad  wUeh 
may  intenrene. 

Andrew  Blaikie  filed  his  declaration,  describing  himself  as 
the  assignee  of  James  A.  Smith  and  Charles  B.  Smith,  against 
Harry  Griswold  and  Franklin  J.  Burcham,  as  partners,  &&, 
in  the  common  money  counts,  to  which  was  appended  a  no- 
tice in  the  usual  form,  that  the  claim  was  founded  upon  two 
promissory  notes,  each  for  212,317,50,  dated  Janiuury  23, 
1858,  payable  to  the  Smiths,  in  90  days  from  date,  on  one 
of  which  was  indorsed  |I7 19,03.  There  was  a  power  of  at- 
torney to  confess  judgment,  dated  the  same  day,  which  was 
dso  filed.  The  attorney  for  Blaikie  made  the  following 
affidavit: 

"Peyton  R.  Morgan,  being  duly  sworn,  deposes  and  says, 
that  he  is  one  of  the  attorneys  for  the  plaintiff  in  this  ac- 
tion; that  there  is  actually  due  to  the  plaintiff,  as  such  as- 
signee, on  the  promissory  notes  hereto  annexed,  the  sum  of 
four  thousand  two  hundred  and  ninety-eight  dollars  and 
sixty-nine  centa 

PEYTON  R.  MORGAN.** 

Subscribed  and  sworn,  &c. 

A  plea  of  confession  in  the  usual  form  was  also  filed,  and 
judgment  was  signed  by  L.  B.  S.  Miller,  court  commissioner, 
on  the  4th  of  Jan.,  1859,  for  214298,69  damages,  and  $18,64 
costs.  On  the  18th  of  April,  1859,  the  defendants  moved  the 
circuit  court  to  vacate  the  judgment:  1.  Because  no  valid 
judgment  had  been  entered  in  the  action :  2.  Because  the 
plaintiff  did  not  file  a  complaint  in  the  action :  and  3d.  Be- 
cause the  proceedings  in  the  action  are  illegal,  irregular, 
and  void.  This  motion  was  accompanied  with  an  affidavit 
of  the  defendants ;  which  confessed  the  making  of  the  notes, 
and  warrant  of  attorney;  that  afterwards  they  had  bought 
112000  worth  of  goods  of  the  Smiths,  and  had  paid]$2800  to 
apply  on  the  judgment  notes,  and  there  was  due  the'  Smith's, 
on  the  4th  of  January,  $4,444,02;  on  which  this  judgment 
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was  entered^  and  execution  sued  out  and  levied  on  their 
goods,  &c  That  afterwards  they  had  paid  IlIOOO  to  be  ap- 
plied on  the  judgment;  and  that  on  the  19th  of  February 
they  had  made  an  assignment  in  £Bivor  of  creditors,  and  deny 
that  they  had  ever  authorized  any  person  to  enter  the  cog* 
novit  for  them. 

On  the  19th  of  April,  1859,  the  circuit  judge  granted  the 
motion,  and  set  aside  the  judgment;  from  which  order  the 
plaintiff  appealed  to  this  court 

H.  T.  Sanders,  for  the  defendants. 

^  The  judgment  entered  in  the  court  below  on  the  bond  and 
warrant  of  attorney,  was  erroneous,  because,  1.  The  complaint 
should,  by  some  appropriate  averment,  show  that  the  action 
was  instituted  by  the  plaintiff  in  his  representative  character 
as  assignee.  R  S.  721,  §  3;  id.  714,  §  12;  Sussellvs.  Clapp, 
7  Barb.,  482;  Pcarktr  vs.  Tottm,  10  How.  Pr,  233;  17  Wend., 
197;  Voor.  Code,  126-7;  Van  Sand.  PL,  172. 

2.  The  plaintiff  filed  a  narratur  containing  the  common 
counts,  and  did  not  file  a  complaint  as  required  by  law.  R 
St,  chap.  140,  §  §  12, 15;  chap.  125,  §  §  1, 2, 3, 10.  The  forms 
of  pleading  heretofore  existing  is  abolished.  R  Stat,  721,  § 
1;  1  Abb.  Pr.,348;  12  Howard,  156. 

The  legislature,  in  terms,  prohibited  the  entry  of  judgment 
upon  bond,  or  note  and  warrant  of  attorney,  as  provided  by 
law  before  the  passage  of  code,  by  repealing  sec.  329,  p.  109 
of  the  code  of  1856,  and  the  passage  of  sea  12  to  15  inclu- 
sive. Rev.  Stat  chap.  140. 

a  The  affidavit  of  indebtedness  is  not  in  conformity  with 
sec  14,  chap.  140,  Rev.  Stat;  it  does  not  appear  that  the  affi- 
davit is  made  for,  and  on  behalf  of  the  plaintiffs.  Bev.  Stat 
723,  §  18,  19. 

4.  The  power  to  confess  judgment  is  only  for  the  amount 
due  upon  the  notes,  to  be  ascertained  by  computation.  The 
amount  due  on  notes  January  4th,  1859,  was  |I4,444  02. 
Judgment  was  entered  for  $4,298  69 ;  showing  that  there  were 
equities  which  the  attorney  attempted  to  adjust,  thereby  vio- 
lating his  authority.  He  cannot  adjust  equities,  or  strike  tf 
balance.    DilUy  vs.  Van  Wit,  6  Wis.,  209. 

5.  The  signing  and  rendering  of  a  judgment  is  the  exercise 
of  a  judicial  power,  which  cannot  be  vested  in  a  court  com- 
missioner    Con.,  Art  7,  §  2 ;  Conroe  vs.  Bull,  7  Wis.,  408. 
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A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  to  the  action.  Rev.  Stat,  p.  756,  §  857.  Judgment 
upon  confession  shall,  in  the  first  instance,  be  entered,  upoa 
the  direction  of  a  circuit  judge.  Rev.  Stat,  758,  §  25.  The 
signing  of  a  judgment,  as  provided  for  by  section  15,  chapter 
140,  Rev.  Stat,  is  a  ministerial,  and  not  a  judicial  act 

6.  Judgment  by  confession,  drawn  by  the  plaintiff,  when 
the  defendant  has  no  adviser,  must  be  carefully  watched  by 
the  court,  that  they  be  not  used  to  oppress  unwary  defend- 
ants    1 1  How.,  456  ;  6  Wi&,  209. 

7.  It  appears  by  the  aflSdavits  of  Oriswold  &  Burcham,  that 
after  the  rendition  of  the  judgment,  the  rights  of  creditors  in- 
tervened, by  virtue  of  the  assignment ;  as  against  them  the 
judgment  is  fraudulent  and  void.  17  N.  Y.  Rep.,  9 ;  2  Kent, 
215  ;  16  J.  C.  R.,  320,  329 ;  Abb.,  503  to  516 ;  10  How.,  494 ; 
id.,  231 ;  Vooh.  Code,  516,  note  and  cases  cited ;  1  AbK,  354. 

Wording  Sr  Morgan^  and  Matt  H.  Carpe^iter^  for  appel- 
lant, relied  on  chap.  140,  §§  12, 13, 14,  and  15,  R.  S.,  to  sus- 
tain the  judgment,  and  insisted  that  chap.  125,  §  3,  had  noth- 
ing to  do  with  it 

2.  The  phrase  ^assignee,"  &c.,  in  the  complaint,  was  merely 
descripiio  persontSj  and  may  be  rejected,  as  surplusage.  Shel- 
don vs.  JGTfly,  11  How.,  Pr.  15 ;  Merriti  vs.  Seaman,  2  Seli, 
168. 

3.  The  answer  and  affidavit  is  in  strict  conformity  with  the 
requisitions  of  the  statutes,  chap.  140,  §  14. 

4.  After  answer  or  verdict,  and  by  parity  of  reasoning,  after 
judgment,  the  court  will  support  the  complaint  by  every  legal 
intendment,  if  there  is  nothing  material  on  record  to  prevent 
it  Addington  vs.  Alien,  11  Wend.,  375 ;  Carrol  vs.  Peake, 
1  Peters,  18  ;  Stimpson  vs.  Gilchrist,  1  Green.,  202  ;  Aj/ers  vs. 
Covin,  18  Barb.,  260 ;  Slack  vs.  Lyon  et  al,  9  Pick.,  62  ;  An- 
derson vs.  Sead,  2  Overt,  205 ;  Brown,  Administratrix,  vs. 
Harmon  et  aL,  21  Barb.,  508  ;  Associates  qf  the  Jersey  Com- 
pany vs.  Halsey,  2  South.,  750. 

5.  The  warrant  of  attorney  to  confess  judgment  authorized 
a  release  of  all  errors,  and  the  signers  of  the  same  can  take 
po  advantage  of  the  acts  of  their  attorney  in  waiving  defects 
in  pleading.  Portage  Canal  Manvfacturing  Co.  vs.  Critten- 
den, 17  Ohio,  436. 

6.  The  courts  having  a  general  discretionary  power  over 
judgments  entered  by  confession  on  bond  or  note  and  warrant 
of  attorney,  in  cases  free  from  fraud  or  imposition,  and  espe- 
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cially  when  the  rights  of  intenrening  judgment  creditors  are 
not  prejudiced,  should  allow  all  proper  amendments  for  the 
furtherance  of  justice,  or  disregard  such  defects  when  the 
substantial  rights  of  the  adverse  party  are  not  affected  Rev. 
Stat,  §§  37  and  40,  chap.  1S5 ;  Dtwis  vs.  Morris  ei  aLj2l 
Bartx,  152 ;  Johnson  vs.  Fellernum,  13  How.,  21 ;  Lawless  vs. 
Haciett,  16  John.,  149.  ^ 

7.  Judgments  by  confession  may  be  valid  as  to  parties, 
though  void  as  to  judgment  creditors.  ChappeU  vs.  Chappel^ 
2d  Kern.,  215 ;  Stebbins  vs.  Bast  Society  of  the  Methodist 
Episcopal  Churchy  Rochester  J 12  How.,  410 ;  Beekman^Jldmr. 
of  William  Barlhrop^  vs.  Kirk,  15  How.,  228 ;  Seaving  ^ 
Mead  vs.  Brinkerhoff,  5  J.  Ch.  R.,  329. 

8.  Defendants  in  judgment  must  resort  to  their  writ  of 
error,  or  appeal,  for  the  correction  of  irregularities  or  errors  in 
the  pleadings  or  proceedings.  King  vs.  Shaw,  3  John.,  142 ; 
Wynum  vs.  Campbell,  6  Port,  218. 

9.  The  particular  grounds  of  the  motion  to  vacate  the  judg- 
ment should  appear  in  the  notice  of  the  motion,  or  the  affida- 
vit on  which  it  is  founded.  fVhitehouse  vs.  Pearee  et  cd.j9 
How.,  35 ;  ElUs  vs.  Jones,  Sheriff,  tfc.,  6  How.,  296 ;  Rule  22 
Circuit  Court 


By  the  Court,  Pains,  J.  We  do  not  discover  upon  this 
record  any  good  ground  for  setting  aside  the  judgment  The 
judgment  .was  entered  upon  a  warrant  of  attorney^  given  by 
the  respondents  for  the  amount  due  upon  a  promissory  note^ 
and  the  proceedings  appear  to  be  in  strict  conformity  to  sec* 
tion  12,  chap.  140,  R.  S.,  1859,  and  the  subsequent  sections 
in  that  chapter.  In  the  commencement  of  the  complaint^ 
the  plaintiff  describes  himself  as  assignee  of  James  A.  Smith 
and  Charles  B.  Smith ;  and  it  is  objected  that  the  complaint 
should,  by  some  appropriate  averment,  show  that  the  action 
was  instituted  by  him  in  bis  representative  character,  as 
assignee.  The  plaintiff  had  possession  of  the  note,  which 
was  negotiable,  and  endorsed  by  the  payees ;  and  we  think 
the  mode  of  describing  himself  may  be  regarded  merdy  mi 
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deacripiio  personsB.  1  Chitty's  PL,  151,  2;  Merritt  vs.  Sea- 
man,  2  SelA,  168. 

Further,  it  is  insisted  that  the  plaintiff  did  not  file  a  com- 
plaint, according  to  the  requirements  of  the  code.  The  com- 
plaint was  the  old  declaration,  upon  the  common  counts, 
with  notice  that  two  promissory  notes,  copies  of  which  were 
given^  constituted  the  cause  of  action.  This  is  perhaps  not 
technically  such  a  complaint  as  is  required  by  the  code,  but 
it  is  a  matter  of  form,  rather  than  substance,  and  does  not 
affect  the  substantial  rights  of  the  parties.  We  therefore 
think  it  should  be  disregarded,  after  judgment  §  40,  chap. 
125,  R.  &,  1859. 

But  again  it  is  said  that  the  affidavit  of  indebtedness  is  not 
in  conformity  to  section  14,  chap.  140,  R.  S.,  because  it  does 
not  state  that  it  was  made  for  and  on  behalf  of  the  plaintiff 
in  the  action.  The  affidavit,  it  appears,  was  made  by  Peyton 
R.  Morgan,  who  deposed,  in  substance,  that  he  was  one  of 
the  attorneys  for  the  plaintiff  in  the  action,  and  that  there 
was  actually  due  the  plaintiff,  upon  the  promissory  notes  an- 
nexed to  the  complaint,  the  sum  of  four  thousand  tviro  hun- 
dred and  ninety-eight  dollars  and  sixty-nine  cents.  Although 
the  attorney  does  not  state,  in  so  many  words,  that  he  makes 
the  affidavit  on  behalf  of  the  plaintiff  yet  he  swears  that  he 
is  one  of  the  plaintiff's  attorneys  in  the  action,  and  this  fact 
discloses  his  means  of  information  as  to  the  precise  amount 
due  upon  the  notes,  and  also  sufficiently  shows  his  connec- 
tion with  the  suit,  and  authority  to  make  the  affidavit  We 
consider  the  affidavit  made  to  be  substantially  in  conformity 
to  the  statute. 

It  was  further  objected,  that  the  warrant  of  attorney  only 
authorized  a  confession  of  judgment  for  the  precise  amount 
due  upon  the  notes,  while  by  computation  it  appears  that 
judgment  was  confessed  for  less  than  the  real  amount  due. 
We  do  not  think  that  this  is  an  error  of  which  the  respond- 
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ents  have  any  right  to  complain.  If  the  plaintiff  chooses  to 
take  judgment  for  less  than  he  is  entitled  to,  the  respondents 
are  in  no  wise  prejudiced  by  it  It  is  not  analogous  in  prin- 
ciple to  the  case  of  Dillq/  vs.  Van  TVte  et  al,6  Wia,  209, 
cited  upon  the  brief  of  counsel 

A  still  further  objection  has  been  taken  to  this  judgment, 
which  is,  that  it  was  entered  in  vacation,  and  although  au- 
thorized by  the  statute,  is  yet  void,  under  the  constitution  of 
this  state.  The  argument  in  brief  is  this :  that  the  rendition 
of  a  judgment  involves  the  exercise  of  judicial  power  which 
can  only  be  performed  in  this  state  by  a  court  in  term. 
There  is  nothing  upon  this  record  which  shows  that  this 
judgment  was  not  entered  in  court,  except,  perhaps,  the  circum- 
stance that  the  judgment  is  signed  by  a  court  commissioner ; 
and  therefore  it  is  sufficient  to  say,  that  this  question,  as  to 
whether  the  legislature  cannot  provide  for  the  entering  of 
judgments  upon  warrants  of  attorney  in  vacation,  does  not 
fairly  arise  in  the  case.  This  question,  which  confessedly  is 
one  of  considerable  practical  importance,  has  been  raised  and 
discussed  in  other  causes  argued  at  this  term,  and  an  opinion 
will  be  given  distinctly  upon  the  point,  in  which  the  validity 
of  these  judgments  will  be  sustained.     JFella  vs.  Martin, post. 

Having  concurred  in  the  correctness  of  the  decision  which 
upholds  these  judgments,  it  may  be  permissible  for  me  to 
state,  in  answer  to  the  argument  made  upon  the  opposite  side, 
in  this  case,  one  or  two  reasons  which  led  my  mind  to  the 
conclusion,  that  it  was  competent  for  the  legislature  to  provide 
for  the  entering  of  judgments  upon  warrants  of  attorney  in 
vacation.  Nothing  like  a  general  discussion  of  the  qiiestion 
is  proposed.  The  judicial  power  being  vested  in  certain 
courts,  by  the  constitution,  it  is  claimed,  that  the  legislature 
cannot  authorize  the  rendition  of  a  judgment  without  the  in- 
tervention of  those  courta  A  judgment  is  defined  to  be  the 
decision  or  sentence  of  the  law,  given  by  a  court  of  justice,  as 


Digitized  byCjOOQlC 


800  WISCONSIN  REPORTa  [1860 


BkiktoTi.arifwoldetAL 


the  lesult  of  proceedings  instituted  for  the  redress  of  injury. 
11  Peterdorf'^  Ab^  640,  title  Judgment ;  3  Black.  Com.|  395 
and  396.  By  section  25,  chap.  13d,  R.  S.,  1859,  it  is  defined 
to  be  the  final  determination  of  the  rights  of  the  parties  to  the 
action.  This  determination  implies  the  sentence  of  the  law 
pronounced  and  declared  by  the  court  upon  questions  raised 
in  the  suit 

There  are  various  kinds  of  judgments ;  as  where  the  facts 
are  admitted  by  the  parties,  but  the  law  disputed ;  where  the 
law  is  admitted  but  the  focts  disputed ;  where  both  the  facts 
and  law  are  admitted,  as  well  as  other  judgments  well  known 
to  the  profession.  In  the  case  where  both  the  law  and  facts 
are  admitted  by  the  parties,  as  they  are  upon  a  judgment  by 
confession,  there  is  no  occasion  for  the  exercise  of  the  judicial 
faculty,  and  the  entering  of  the  judgment  becomes  a  clerical 
or  ministerial  act  True,  the  language  of  the  judgment  may 
be  in  thecase,^c<mnci^a/time«//7er6tiruim,'' but  still,  if  this 
form  means  anything,  it  is  only  that  by  the  sentence  of  the 
law  the  plaintiff  it  entitled  to  recover.  And  when  there  is 
judgment  on  confession  or  by  default,  there  is,  properly  speak- 
ing, no  exercise  oi  the  judicial  faculty,  no  consideration  by 
the  court 

But  if  this  reasoning  is  considered  too  refined  and  nice  to 
meet  the  objectioD,  another  answer  tmj  be  ^ren  to  the  ail- 
ment The  practice  of  entering  up  judgments  in  vacation 
was  well  established  in  EIngland,  and  in  many  of  the  states, 
at  the  time  of  the  adoption  of  the  constitution.  Within  a 
year  and  a  day  from  the  date  (tf  the  warrant  of  attorney,  judg- 
ment might  be  entered  according  to  its  terms  as  of  eoune, 
without  leave  of  the  court,  either  in  vacadon  or  term,  8  Arch. 
Pr.,  S3 :  ^  And  if  either  party  die  in  vacation,  widiin  a  year 
after  giving  the  wanaat  of  attorney,  judgment  may  be  entered 
up,  of  course,  at  any  time  after,  in  that  vacation;  and  it  will 
be  a  good  judgment  at  common  law,  as  of  the  preceding  term. 
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though  it  be  not  so  upon  the  statute  of  frauds  in  respeet  of 
purchasers,  but  from  the  signing/'  1  Tidd,  551.  Leave  to 
enter  up  judgment  on  warrant  of  attorney,  after  the  year  and 
a  day,  was  obtained  by  a  motion  in  term  or  by  order  of  a  judge 
in  vacation,  3  Chitty's  Gen.  Pr.,  535 ;  3  id.,  669. 

Substantially  the  same  practice  prevailed  in  New  York,  where 
it  is  held,  that  within  a  year  and  a  day  from  the  date  of  the 
warrant  of  attorney,  judgment  may  be  entered  without  obtain- 
ing any  order  for  that  purpose ;  but  that  after  that  period  has 
elapsed,  there  must  be  an  order  either  by  the  court  or  a  judge 
at  chambers.  5  Hill,  497.  This  practice  of  entering  up  judg* 
ments  in  vacation,  on  warrant  of  attorney,  was  well  under- 
stood by  the  framers  of  the  constitution,  and  we  do  not  think 
Aey  intended  to  change  or  abolish  the  practice  by  any  provis- 
ion of  the  constitution.  We  have  seen  that  whenever  an  or- 
der is  necessary  for  entering  up  judgment  on  a  warrant  of  at- 
torney, such  order  may  be  granted  by  a  judge  at  chambers 
within  ten  years  from  the  date  of  the  warrant  The  granting 
of  this  order  was  an  ordinary  duty  of  the  judge  at  chambers. 

Section  23,  Article  VII,  of  the  constitution,  reads  as  fol- 
lows :  ^  The  legislature  may  provide  for  the  appointment  of 
one  or  more  persons  in  each  oi^anized  county,  and  may  vest 
in  such  person  such  judiciiU  powers  as  shall  be  prescribed  by 
law :  provided,  that  such  power  shall  not  exceed  that  of  a 
circuit  judge  of  chambers.^'  From  this  provision  it  is  ap- 
parent that  the  framers  of  the  constitution,  by  vesting  the  ju- 
dicial power  of  the  state  in  certain  courts,  could  not  have  in- 
tended by  this  section,  to  restrict  or  deprive  a  circuit  judge  of 
any  power  which  he  might  exercise  at  chambers  at  common 
law,  or  to  inhibit  the  legislature  from  conferring  this  same 
power  upon  court  commissioners.  And  the  legislature  having 
provided  that  judgments  on  warrants  of  attorney  might  be 
entered  without  action  when  the  judgment  is  signed  by  a  judge 
or  court  commissioner,  and  the  other  provisions  of  the  statute 
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are  complied  with ;  I  can  perceive  no  constitutional  objection 
to  the  practice^ 

It  is  clear,  that  if  the  position  be  sound,  that  a  judgment,  by 
the  force  of  the  term,  implies,  in  all  cases,  deliberation  and 
consideration  by  a  court,  and  is  always  an  act  of  the  judicial 
mind  applied  to  the  law  and  facts  in  question,  there  can  be  no 
such  thing  as  a  judgment  entered  in  vacation  anywhere.  For 
the  proposition  assumes  that  a  court  alone  is  competent  to  ren- 
der a  judgment,  and  if  so,  then  no  judgment  entered  in  vaca- 
tion is  valid,  since  it  is  no  judgment  Now,  whether  by  I^al 
relations  and  legal  fictions,  or  by  any  other  process  of  reason- 
ing, judgments  entered  on  a  warrant  of  attorney  in  vacation, 
can  be  supported,  quite  certain  it  is,  that  they  have  been  con- 
sidered good  and  valid  judgments,  when  no  other  objection 
to  them  existed,  and  where  the  practice  of  entering  them  in 
vacation  has  obtained. 

In  some  of  the  states,  neither  the  statutes,  or  rules  of  court, 
provide  for  the  entering  of  judgments  by  confession  in  vaca- 
tion. The  legislature  of  this  state  has  seen  fit  to  adopt  the 
practice,  and  I'think  it  was  competent  for  it  to  do  so.  Courts 
have  a  general  discretionary  control  over  judgments  entered 
upon  warrant  of  attorney,  and  can  protect  the  defendant  from 
any  imposition  or  fraud  which  may  intervene.  It  does  not 
appear  that  there  was  any  error  in  entering  the  judgment  in 
this  cause,  and  we  therefore  think  that  the  circuit  court  im- 
properly set  it  aside. 

The  order  of  the  circuit  court,  setting  aside  the  judgment, 
is  reversed 
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NASH  vs.  CHURCH  et  al. 

APPEAL   FBOM   CIBCUIT  COUBT^  1IILWAI7KXX  COUNTT. 
Heaxd  KoremUr  10, 1859.]  [BMided  Jtnitry  4, 18M. 

Partition — Estoppel 

Upon  a  eompUlat  for  pmrtitlon  ftgaintt  oertaiii  porsoni  named,  and  others  aa  un- 
known ownen,  and  publication  of  notlee  pnrraant  to  the  ftatate^  a  penon  in 
poBMision  dalminf  to  hold  a  part  of  the  land  in  sereraltj,  and  hj  a  title  para* 
monnt  to  that  of  the  parties  aotnaUy  named  in  the  prooeediafs,  and  who  was 
not  named  as  a  party,  and  had  no  aetoal  notiee  of  the  eommenoement  or  pendene  j 
of  the  proceedings,  is  conelnded  hj  the  jadfment,  ^as  an  vnknown  owner," 
there  being  no  eridenee  of  fraud  or  eolhision  in  the  eommenoement  of  the  ae- 
ticm,  er  procuring  of  the  judgment ;  and  his  title  Is  boond  therebj. 

This  was  an  action  commenced  by  Charles  D.  Nash  against 
Benjamin  Chnrch  as  owner,  and  Frederick  Buchmanp  as  ten- 
ant, for  the  recovery  of  lot  7  in  block  30,  in  the  sixth  ward  of 
the  city  of  Milwaukee.  The  defendants  denied  the  title  of 
the  plaintiff  and  claimed  title  in  themselvea  On  the  trial  the 
plaintiff  read  the  patent  from  the  government  for  the  quarter 
section  in  which  the  lot  lay,  and  then  relied  on  the  record  of 
an  action  for  partition  of  the  quarter  section,  in  the  circuit 
court  of  Milwaukee  county.  This  bill  for  partition  was  filed 
August  19th,  1850,  by  Wilder  Pierce  and  Ichabod  Smith,  as 
complainants,  against  Hans  Crocker,  Richard  O.  Owens,  Har- 
man  Haertel,  Philo  White,  William  R.  Thompson,  John  Cal- 
houn, Hugh  T.Dickey, John  B.  Baeubien,  Theodore  W.  Par- 
ker, Edwin  A.  Norton,  Joseph  C.  Orr,  Francis  C.  Sherman, 
Charles  B.  Tatham,  Edwin  A.  Norton,  Lewis  F.  Jamieson, 
R  Rossman,  John  T.  Allen,  and  Christopher  S.  Hubbard,  and 
the  unknown  owners  of  the  quarter  section,  as  defendants 

The  bill  alleged  that  the  complainants  were  seized  in  fee 
simple  of  an  undivided  interest  of  19:87  acres  in  the  quarter, 
as  tenants  in  common  with  the  defendants,  or  such  of  them  as 
have  an  interest  in  it,  as  is  hereinafter  shown ;  that  the  quar- 
ter section,  except  a  reserved  acre,  contained  159  acres. 

That  by  the  records  of  Milwaukee  county,  the  defendants 
had  interests  as  set  forth  in  the  bill,  amounting  in  all  to  about 
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155  acres.  The  following  is  the  only  allegation  in  the  bill  re- 
lating to  unknown  owners  or  their  interests : 

^<  And  your  orators  further  show  that  they  are  informed  and 
believe,  that  divers  of  said  defendants  have,  by  deeds,  respect- 
ively, conveyed  portions  of  their  interests  to  persons  unknown 
to  your  orators ;  and  that  in  setting  forth  the  interests  of  the 
defendants,  they  have  been  guided  by  information  received 
from  the  records  in  the  office  of  the  register  of  deeds  of  Mil- 
waukee county.  And  your  orators  further  show,  that  such 
portions  of  the  tract  as  do  not  belong  to  the  defendants,  and 
to  your  orators,  belong  to  unknown  owners.'' 

The  bill  also  sets  forth  that  about  the  16th  day  of  June, 
1836,  the  defendant,  Sherman,  and  one  C.  Beers,  then  owning 
or  pretending  to  own,  a  large  interest  in  the  premises,  plotted 
the  same  into  lots  and  blocks,  under  the  name  of  Sherman's 
Addition  to  Milwaukee,  which  plat  was  duly  received  for  rec- 
ord on  the  20th  day  of  July,  in  the  office  of  the  register  of 
deeds  for  Milwaukee  county.  That  a  verbal  partition  was 
made  among  several  owners  of  interests,  according  to  this 
plat,  for  convenience  in  paying  taxes,  and  that  many  convey- 
ances of  specific  lots  were  made  according  to  such  plat  and 
partition,  but  the  partition  was  not  legally  authorized  or  bind- 
ing at  law.  The  complainants  pray  the  court  in  ordering  par- 
tition, to  direct  that,  as  far  as  practicable,  the  verbal  partition 
might  be  confirmed,  and  acts  and  conveyances  of  specific 
lots,  according  to  the  partition,  might  be  made  good. 

The  lot  in  question  in  this  suit  was  not  mentioned  in  the 
verbal  partition. 

On  the  7th  of  December,  1850,  an  order  was  made  for  pub- 
lication to  bring  in  the  unknown  owners ;  which  was  duly 
published.  On  the  3d  of  May,  1851,  Tatham  answered,  set- 
ting forth  the  amounts  and  particular  lots  he  was  entitl^  to 
by  the  verbal  partition. 

On  the  10th  of  May  the  abstract  of  title  was  filed ;  and 
Crocker,  Norton,  Haertel  and  Beaubien  answered.  At  the 
same  time  an  order  was  entered  defaulting  Calhoun  and  the 
unknown  owners,  for  having  neglected  to  appear  in  the  action. 
Also  an  order  referring  it  to  a  referee  to  inquire  and  report 
whether  the  premises  were  so  situated  that  a  partition  thereof 
eould  be  made  without  prejudice,  &c.,  who  reported  that  it 
could  be  divided.  And  final  decree  was  entered  the  same 
day,  which  set  forth,  ^  That  the  rights,  titles  and  interests  of 
the  parties,  complainants  and  defendants,  in  and  to  the  prem- 
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ises  whereof  partition  is  sought,  are  as  follows,  to  wit :  Icha- 
bod  Smith  has  undivided  9.9d7| ;  Wilder  Pierce  has  undi- 
vided 9.937| ;  Hugh  T.  Dickey  has  undivided  8.300 ;  Hans 
Crocker  has  undivided  2.50;  Joseph  C.  Orr  has  undivided 
5.00 ;  Charles  B.  Tatham  has  undivided  87.00 ;  Thomas  L. 
Ogden  has  undivided  43.485,  and  unknown  owners  have  un- 
divided 4.00  acres.  That  the  interest  of  Ogden  was  acquired 
as  follows :  From  Edwin  A.  Norton  39.933 ;  from  Theodore 
W.  Parker  3.867 ;  from  Charles  B.  Tatham  9.635  acres,  pend- 
ing the  suit  for  partition.  "  That  the  said  premises^'  be  ^  divi- 
ded into  lots  and  blocks,  and  a  plat  thereof  be  made,  correspond- 
ing with  the  illegal  plat  heretofore  made  thereof,  and  referred  to 
in  the  said  bill,  as  nearly  as  may  be,  consistently  with  making 
the  streets,  running  through  the  said  premises  in  a  northerly 
and  southerly  direction,  to  connect  with  and  conform  to  the 
corresponding  streets  in  the  second  ward  of  the  city  of  Mil- 
waukee, and  corresponding  with  any  streets  which  are  now 
legally  established  over  the  said  premises.'^  Also,  that  parti- 
tion be  made  according  to  the  several  interests  of  the  parties 
as  so  ascertained.  That  the  voluntary  verbal  partition  refer- 
red to  in  the  pleadings,  so  far  as  the  same  has  been  ascertain- 
ed, be  made  the  basis  of  the  partition,  so  far  as  it  is  a  fair 
partition  according  to  the  rights  of  the  parties,  and  consider- 
ing the  present  value  of  the  several  lots.'' 

On  the  3st  day  of  May,  1851,  the  oath  and  report  of  the 
commissioners  for  partition  were  filed.  The  report  was  ac- 
companied by  a  plat  of  Sherman's  Addition,  made  under  the 
direction  of  the  commissioners.  The  commissioners  reported, 
among  other  things,  that  they  allotted  and  set  apart  lot  7, 
block  30,  in  said  Sherman's  Addition,  as  designated  upon  the 
plat  accompanying  their  report,  among  other  lots,  to  Thomas 
L.  Ogden ;  also  that  they  allotted  certain  specified  lots  to  un- 
known owners,  as  and  for  their  interest  of  four  acres  in  the 
said  159  acres. 

The  court,  on  the  31st  day  of  May,  1851,  made  a  final  or- 
der or  decree  confirming  the  report  of  the  commissioners,  and 
thereby,  among  other  things,  ^  ordered,  adjudged  and  decreed 
that  the  said  partition,  so  made  by  the  said  commissioners,  of 
all  the  said  land  and  real  estate,  be  firm  and  efiidctual  forever." 
And  that  said  lot  7,  in  block  80,  and  other  lots  allotted  and 
set  apart  unto  Thomas  L.  Ogden,  as  and  for  his  part  and  por- 
tion of  such  premises  as  designated  on  the  plat  annexed  to 
tfie  report  of  the  commissioners,"  ^  with  the  appurtenances, 
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shall  be  and  hereby  are  vested  in  him,  the  said  Thomas  L. 
Ogden,  in  severahy,  to  be  had,  held  and  enjoyed,  by  the  said 
Thomas  L.  Ogden,  his  heirs  and  assigns  forerer/' 

The  plaintiff  then  read  deeds  from  Ogden  to  himself,  and 
those  through  whom  he  claimed. 

The  counsel  for  the  defendant  then  offered  in  evidence  the 
record  of  a  deed  of  29.933  'acres  undivided,  in  said  quarter 
section,  dated  Feb.  2,  1850,  executed  by  Edwin  A.  Norton 
and'  wife,  to  Thomas  L.  Ogden.  To  the  admission  whereof  in 
evidence,  the  counsel  for  the  plaintiff  objected.  1.  Because 
the  record  and  decree  in  the  partition  suit,  is  conclusive  as  to 
the  title  of  the  plaintiff  and  all  other  persons,  and  the  de- 
fendants can  only  be  permitted  to  show  title  under  and  sub- 
sequent to  the  partition.  2.  Because  there  was  no  legal  par- 
tition of  the  quarter  of  section,  until  the  partition  made  by 
the  decree  now  in  evidence,  and,  therefore,  any  conveyance 
to  the  defendants,  prior  to  tbis  partition  was  simply  void. 
The  court  sustained  the  objections  and  ruled  out  the  evidence 
offered. 

The  counsel  for  the  defendants  again  offered  the  deed  from 
Norton  to  Ogden  in  evidence,  to  be  followed  by  other  deeds 
of  conveyance,  tracing  the  title  of  Thomas  L.  Ogden  back  to 
its  original  source,  and  showing  that  the  title  and  interest 
of  Ogden  at  the  time  of  the  partition,  was  expressly  subject 
to  the  right  and  title  of  the  defendants  and  their  immediate 
grantors,  and  that  at  the  time  of  the  said  partition  suit  and 
decree,  between  Smith  and  Pierce  complainants,  and  Hans 
Crocker  and  others,  defendants,  neither  Ogden  nor  any  other 
party  named  in  the  record,  had  any  interest  or  title  whatever 
in  or  to  the  lot  to  recover  which  this  suit  is  brought  The 
couofiel  of  the  plaintiff  objected  to  this  evidence  on  the  same 
grounds  alleged  in  his  objection  to  the  last  preceding  offer: 
The  court  sustained  the  objections. 

The  counsel  for  the  defendant  again  offered  the  deed 
from  Norton  and  wife  to  Ogden  in  evidence,  and  offered  to 
accompany  the  same  with  proof,  showing  that  at  the  time  the 
partition,  of  which  the  record  is  in  evidence,  was  made,  the 
defendant.  Church,  or  his  grantee,  was,  and  for  several  years 
prior  to  the  commencement  of  the  partition  suit,  had  been  in 
the  exclusive,  actual,  and  notorious  possession  and  occupa- 
tion of  the  lot  in  question  in  this  suit,  claiming  to  be  sole 
owner  thereof  in  fee  and  in  severalty,  and  claiming  the  legal 
title  thereta    To  which  evidence  so  offered,  the  counsel  for 
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the  plaintiff  objected,  for  the  same  reasons  assigned  in  his  ob- 
jections to  the  two  last  preceding  offers.  The  court  sustained 
the  objections. 

The  counsel  for  the  defendants  then  offered  in  evidence 
the  certificate  of  entry  of  the  quarter  section,  at  the  United 
States  Land  Office,  by  Daniel  W.  Patterson,  and  to  follow  the 
same  up  with  a  chain  of  conveyances  tending  to  show,  as 

«e  defendants  claimed,  that  the  absolute  legal  title  to  the  lot 
question,  was  in  the  defendant  Church  before  the  com- 
mencement of  the  partition  suit,  and  that  the  defendant 
Church,  or  his  grantee,  claiming  under  him,  was  in  posses- 
sion of  the  lot,  occupying  and  claiming  the  same  as  his  sole 
property  before,  and  at  the  time  of  the  partition  suit.  The 
counsel  for  the  plaintiff  objected  to  this  evidence  on  the  same 
grounds  alleged  for  objecting  to  the  three  last  preceding  offers 
by  the  defendants.  The  court  sustained  the  objections,  and 
ruled  and  decided  that  such  evidence  as  the  defendant's 
counsel  offered  and  proposed  to  introduce  and  present  to  the 
jury,  was  inadmissible  and  incompetent,  and  that  the  parti- 
tion record,  and  decree,  is,  of  itself,  binding  and  conclusive 
evidence  of  title,  as  against  the  defendants  herein,  and  as 
against  all  other  persons. 

The  verdict  of  the  jury  and  judgment  were  for  the  plainti£ 
And  from  which  this  appeal  is  taken  by  the  defendants. 

Palmer  fy  Stark  for  the  appellants. 

1.  The  court  erred  in  admitting  the  record  and  decree  in 
partition  as  evidence  of  title  without  proof,  aliunde  of  title  in 
the  person  to  whom  the  lot  in  question  was  allotted  in  the 
partition.  We  claim  that  the  only  parties  bound  in  any  way  by 
this  partition  record,  are  the  persons  named  as  parties  and 
served  with  process,  and  their  privies.  That  the  court  ac- 
quired no  jurisdiction  over  unknowr  owners,  and  the  de- 
cree is  void  as  to  them;  because,  the  statute  under  which  the 
partition  was  conducted  provides  that,  ^  in  case  one  or  more 
ot  such  parties,  or  the  share  or  quantity  of  interest  of  any  of 
the  parties  be  unknown  to  the  complainant,"  &c.,  '^  so  that 
such  parties  cannot  be  namedf  the  same  shall  be  set  forth  in 
the  bilV^  The  only  allegation  in  the  bill  for  partition  on  this 
point  is  this.  ^And  your  orators  further  show  that  such  por- 
tions  of  said  tract  as  do  not  belong  to  said  defendants,  and  to 
your  orators,  belong  to  unknown  owners."  This  allegation 
is  entirely  insufficient  6  Paige,  492  \  Hale  vs.  Chandler,  3 
Mich^,  531. 
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2.  The  court  erred  in  ruling  that  this  partition  record  and 
decree  were  conclusive  evidence  of  title,  and  in  refusing  to 
permit  the  defendants  below  to  show,  in  defense  to  the  action, 
absolute  legal  title  in  Church,  in  fee,  and  severalty,  and  actual 
and  uninterrupted  occupation  and  use  of  the  lot  in  question 
by  the  defendant  Church,  as  sole  and  exclusive  owner  of  the 
entire  lot,  from  a  time  many  years  before,  till  long  after  the 
partition  in  defense  to  the  plaintiffs'  actioiL  1.  Because  the 
proceedings  against  unknown  owners  in  this  partition  were 
inegular  and  void.  2.  Because  the  defendants  are  not  in- 
cluded within  the  description  of  unknown  owners,  as  intend- 
ed by  the  act  in  view  of  the  nature  of  the  interest  and  title 
they  held  at  the  time  of  the  partition.  3.  Because,  under  sec. 
31, they  are  not  ^parties  interested  in  the  premises, who  were 
unknown,  and  to  whom  notice  was  given  by  publishing  the 
same,  as  in  the  chapter  before  directed,'^  and  are,  therefore, 
not  as  such  bound  by  the  decree,  and  precluded  from  insist- 
ing on  their  legal  title  to  the  lot 

The  second  and  third  propositions  will  clearly  appear  from 
an  analysis  of  chapter  108  of  the  R.  S.  (The  counsel  here 
cited  and  examined  the  various  provisions  of  the  statute.) 

From  this  analysis  of  a  large  portion  of  the  chapter,  it 
seems  to  us  plain,  that  the  terms  ^'  parties  interested,"  ^  per- 
sons interested,''  "  parties,"  or  "  persons  having  an  interest," 
^  persons  appearing  to  be  interested,"  &c.,  are  all  convertible 
terms,  describing  the  same  interests  and  persons ;  and  the  first 
section  furnishes  the  definition  of  them  all.  The  only  proper 
parties  to  a  bill  for  partition,  were  persons  holding  or  claiming 
lands  ^  as  joint  tenants,  or  tenants  in  coparceny  or  common." 
A  person  holding  the  whole  or  any  part  of  the  premises  claim- 
ing adversely,  and  excluding  all  others  from  the  possession 
of  the  portion  claimed  by  him  in  severalty,  could  not  be  a 
proper  party  to  a  partition  suit.  If  he  were,  then  plaintiff 
not  in  possession  might  bring  a  suit  in  partition  in  lieu  of  an 
action  of  ejectment,  for  the  purpose  of  determining  conflict- 
ing and  adverse  claims  to  real  property.  It  is  submitted  that 
no  such  authority  exists  under  this  chapter. 

"  Parties"  or  "  persons  interested"  in  the  premises,  mean 
those  interested  as  ^  joint  tenants,  or  tenants  in  coparceny  or 
common,"  and  therefore  proper  parties,  if  named,  and  their 
interests  truly  stated,  to  a  bill  for  partition.  If  Church  had 
been  made  a  party  by  name,  and  his  adverse  possession 
under  claim  of  exclusive  legal  title,  had  been  set  forth  in  the 
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billy  he  might  have  demurred  successfully  to  the  jurisdictioa 
of  the  court  to  try  his  title  in  this  form  of  action.  Or  if  his 
adverse  possession  and  title  had  not  been  set  forth  in  the  bill, 
he  might  have  set  it  up,  and  would  thereby  have  ousted  the 
court  of  jurisdiction  as  to  him.  If  then  he  would  not  have 
been  a  proper  party  to  the  suit  by  name,  how  can  he  be 
deemed  to  be  included  under  the  general  term  ^  unknown 
owners  ?'*  or  does  that  term  embrace  persons  who  could  not 
be  made  parties  to  or  bound  by  the  proceedings  under  any 
other  designation  ? 

The  attorneys  for  Nash  attempted  to  apply  to  this  case 
certain  authorities  that  a  judgment  is  conclusive  as  to  every- 
thing actually  tried,  or  that  might  have  been  put  in  issue  and 
tried  between  the  parties  in  the  action  in  which  the  judgment 
is  rendered.  This  principle,  if  correct,  does  not  aid  the  force 
of  the  judgment  or  partition  in  our  case,  because — 1st.  It  as- 
sumes that  we  deny  that  the  defendants^  Church  et  oLj  were 
parties  or  privies  to  that  partition,  or  were  served  with  process 
in  the  suit.  2d.  It  is  not  true  in  fact  that  Church's  title  set 
up  in  defence  to  this  ejectment  could  have  been  tried  in  the 
partition  suit 

On  the  last  point  there  can  hardly  be  a  doubt  Partition 
in  equity  was  never  intended  as  a  substitute  for  ejectment  at 
law.  A  bill  for  partition  does  not  lie  where  the  defendant  is 
in  possession,  claiming  adversely.  Adam  vs.  Ames  Iron  Co,j 
24  Conn.,  230;  (Proves  vs.  OroveSj  3  Sneed,  187;  Martin 
vs.  Smith,  Harper,  106;  fFilkin  vs.  Wilkin,  1  J.  C.  R.,  Ill ; 
Straughan  vs.  Wright ,  4  Rand.,  493 ;  Clapp  vs.  Bromagham, 
9  Cow.,  530 ;  Burhans  vs.  BurhanSj  3  Barb.,  ch.  398 ;  Oarrett 
vs.  White,  3  Ire.,  131 ;  Maxwell  vs.  Maxwell,  8  id.,  38  ;  Toust 
vs.  Moorman,  2  Carter,  Ind.,  171 ;  Corbitt  vs.  Corbitt,  Jones, 
£q.,  114. 

If  the  title  of  the  plaintiff  is  denied,  the  court  would  for- 
merly send  the  plaintiff  to  a  court  of  law,  to  try  his  title, 
before  proceeding  with  partition.  Cox  vs.  Smith,  4  J.  C.  R., 
271 ',  Phelps  vs.  Oreen,  3  id.,  302 ;  Jenkins  vs.  Van  Schaick,  3 
Paige,  245 ;  Hotford  vs.  Merwin,  5  Barb.,  51 ;  Manners  vs. 
Manners,  1  Green  Ch.  384 ;  McCalls,  Lessee,  vs.  Carpenter, 
18  How.,  297. 

There  is  nothing  in  chapter  108,  of  the  Revised  Statutes, 
which  changes  thia  Sec.  16  authorizes  the  "^  defendant  to 
deny  the  joint  tenancy,  or  tenancy  in  common,  of  any  co-de- 
fendant/' and  provides  for  issues  of  &ct  between  the  parties. 
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or  any  of  them,  to  be  tried  by  a  jury.  But  it  is  submitted, 
that  when  the  seizin  of  the  plaintiffs  in  the  bill  is  denied  by  a 
person  setting  up  possession  under  an  adverse  title,  the  plain- 
tiffs cannot,  in  the  same  suit,  have  a  trial  and  determination 
of  the  validity  of  the  defendant's  title.  But  the  plaintiff  must 
regain  the  actual  seizin,  by  ejectment,  before  he  can  sustain  a 
suit  for  partition.     3  Paige,  245 ;  9  Cow.,  530. 

To  give  the  effect  to  this  partition  record,  against  the  appeU 
lants,  which  is  claimed  by  Nash,  would  not  only  work  the 
greatest  injustice,  but  would  operate  the  greatest  fraud  in  law 
and  in  fact  upon  them.  The  defendants  were  in  actual  and 
notorious  adverse  possession  of  the  lot  in  question,  and  had 
been  for  years  prior  to  the  partition  suit,  claiming  the  l^al 
title  under  a  deed  of  conveyance  from  the  then  owners  of  the 
lot  in  fee.  Such  actual  possession  and  occupation  were  as 
complete  notice  of  their  title,  as  the  registry  of  a  deed  of  con- 
veyance. The  plaintiffs  were  bound  to  take  notice;  were 
chargable  in  law  with  actual  knowledge  of  their  interest,  and 
that  it  was  an  adverse  possession  and  claini  of  titia  It  was 
a  fraud  upon  Church  and  Buchmann,  and  upon  the  court,  to 
ignore  this  title,  and  attempt  to  prejudice  the  rights  of  well 
known  parties,  by  a  proceeding  allowed  only  when  the  parties 
are  in  fact  unknown,  and  then  withhold  from  the  court  the 
proofs  respecting  their  title. 

If  Church  was  bound  to  appear  and  defend  this  bill  for 
partition,  or  be  ousted  from  his  possession,  and  barred  of  all 
title  and  claim  to  the  lot,  there  is  no  security  whatever  to 
property.  The  evil  needs  no  illustration,  and  it  is  enough  to 
say,  that  a  reasonable  construction  can  be  given  to  the  pro- 
visions of  the  law,  without  involving  consequences  so  fatal  to 
justice. 

There  are  very  few  authorities  upon  the  effect  of  such  a 
record ;  we  have  found  none  just  in  point  The  case  in  2 
Hill,  626,  which  was  relied  upon  below,  came  before  the  ap- 
pellate court  in  a  very  loose  shape,  and  was  evidently  but 
little  considered ;  there  was,  however,  no  doubt  that  the  plain- 
tiff in  that  case  was  seized,  and  in  possession  of  the  premises  ^ 
as  tenant  in  common,  and  as  such  entitled,  under  the  statute,  ' 
to  maintain  the  suit  for  partition.  The  defendant  held  under 
sheriff's  deed  on  sale  of  a  portion  set  off  to  unknown  owners, 
for  their  share  of  costs ;  and  the  court  held  that  defendant  had 
a  perfect  titla 

Both  in  Towa  and  New  York  the  statute  remedy  by  parti- 
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tion  is  a  legal  remedy,  and  issues  made  are  to  be  tried  as  in 
other  civil  actions.  Our  statute,  however,  gives  simply  an 
equitable  remedy  for  partition,  and  by  its  terms  and  evident 
meaning,  excludes  the  idea  that  it  was  the  intent  to  try  and 
determine  conflicting  legal  titles. 

The  proceeding  against  unknown  owners  under  chapter 
108,  R.  S.,  is  a  proceeding  in  rem  and  in  derogation  of  the 
common  law,  and  it  must  be  strictly  followed,  or  it  will  no^ 
be  binding.  Denning  vs.  Corwinj  11  Wend.,  647;  Foot  vs. 
Stevens,  17  Wend.,  483;  Castle  vs.  Mathews,ha\of8  Sup,, 438. 

Emmons,  Van  Dyke  fy  Hamilton,  for  the  respondent 
It  is  true  that  neither  Church  nor  Buchmann  were  parties  to 
the  record  by  name^  in  the  partition*  suit  of  Wilder  Pierce  and 
Ichabod  Smith  against  Hans  Crocker  and  others;  but  they 
were  nevertheless  parties  within  the  meaning  and  sense  of  the 
rule  of  law,  and  as  such  bound  by  the  decree,  as  we  will  un- 
dertake to  show.  The  counsel  here  cited  and  commented  on 
the  statute;  and  claimed  that  the  proceedings  were  binding 
upon  the  defendants,  and  cited  Cole  vs.  Hall,  2  Hill,  626 ; 
Castle  vs.  Mathews,  Lalor's  Sup.  to  Hill  and  Deuio,  438; 
Denning  vs.  Corwin,  11  Wend.,  647;  Foot  vs.  Stevens,  17 
Wend.,  483 ;  Hart  vs.  Seixas,  21  id.,  40 ;  Story's  Eq.  Jur^  % 
626;  Jlnon.,  3  Swanst,  139,  note;  Outram  vs.  Morewood,  3 
East,  346 ;  fVhitmore  vs.  Shaw,  8  N.  H.,  393. 

By  the  Court,  Dixon,  C.  J.  The  positions  assumed  by  the 
respondents'  counsel  in  the  argument  of  this  case,  I  must  say, 
appeared  to  me  novel  and  somewhat  extraordinary.  It  seem* 
ed  to  me  that  if  they  were  correct,  we  should,  so  far  as  the 
appellants  are  concerned,  be  compelled  to  give  one  of  the  most 
unjust  judgments  ever  pronounced  in  a  court  of  justice;  that 
every  sentiment  of  equity  and  justice  demanded  of  us  to  up- 
hold them  in  their  title  and  possession,  or  at  least  to  give  them 
their  day  in  court,  for  the  purpose  of  establishing  them.  The 
idea  that,  under  our  statute  for  the  partition  of  real  estate,  a 
party  in  the  quiet  and  undisturbed  possession  of  his  property, 
could  be  stripped  of  it  by  a  judicial  proceeding,  of  which  he 
was  entirely  ignorant,  struck  me  as  being  so  flagrantly  and 
enormously  unjust  and  oppressive,  that  I  thought  it  could  not 
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be  the  law.  The  taking  of  a  ralid  title  of  a  persoa  in  pos- 
session from  him  and  transferring  it  to  another  having  no 
right  to  it  by  a  proceeding  of  which  the  owner  has  no  knowl- 
edge,  and  in  which  his  title  was  not  directly  adjudicated 
against  him,  nor  the  attention  of  the  court  directly  called  to 
it,  exhibits  a  most  alarming  defect  in  justice.  Such  a  pro- 
ceeding is  opposed  to  all  our  notions  of  law  and  justice,  and 
we  search  with  anxiety  for  some  mode  of  escape  from 
it  Such  were  my  impressions  of  this  case  at  the  argument, 
and,  although  I  am  compelled  to  adopt  the  views  of  the  re- 
spondent's counsel  as  the  correct  law,  yet  I  must  confess  I 
have  not  been  able,  nor  am  I  desirous  to  rid  myself  of  them. 

It  is  not  by  the  rules  of  the  common  law,  which  courts  are 
at  liberty  to  mould  and  modify  so  as  to  meet  the  ends  of  jus- 
tice, but  by  the  declarations  of  the  legislature  upon  a  subject 
confessedly  within  their  control,  that  we  are  to  determine  this 
casa  They,  not  the  court,  are  responsible  for  the  unjust  con- 
sequences which  may  flow  from  its  decision.  They  have 
prescribed  the  mode  in  which  parties  shall  be  brought  into 
court,  the  form  of  the  proceedings,  and  the  efifect  of  the  judg- 
ment in  actions  like  that  under  which  the  respondent  claims 
title.  The  same  power  which  authorized  the  wrong  must 
apply  the  remedy.  Our  solicitude  to  save  the  rights  of  the 
appellants  has  led  us  to  the  examination  of  many  cases  not 
cited  by  counsel,  but,  pressed  as  I  am  for  time,  I  shall  only 
notice  such  as  bear  most  directly  on  the  questions  involved. 

The  first  and  second  objections  made  by  the  appellants'  coun- 
sel to  the  partition  proceeding,  viz :  That  the  allegation  in  the 
complaint,  as  to  the  existence  and  interests  of  parties  unknown, 
was  insufficient,  and  the  affidavit  was  not  sufficient  to  author- 
ize the  order  of  publication,  are  clearly  untenable.  The  court 
was  a  court  of  general  jurisdiction,  and  its  finding  and  deter- 
mination of  these  matters  is  binding  and  conclusive  in  all 
collateral  proceedings.    The  all^ations  of  the  complaint,  and 
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the  statement  of  facts  in  the  affidavit,  were  a  substantial  com- 
pliance with  the  statutory  requirement  Mere  irregularities 
in  judicial  proceedings,  which  cure  open  to  objection  directly 
in  the  suit,  or  might  be  taken  advantage  of  on  error  or  appeal, 
cannot  be  drawn  in  question  collaterally,  for  the  purpose  of 
avoiding  or  impeaching  the  judgment  Pcdnter  vs.  Hender- 
sauy  7  Barr.,  48 ;  Doe  vs.  Smithj  1  Garter,  Ind,  451 ;  Foot  vs. 
Stevens^  17  Wend.,  483 ;  Hart  vs.  Sexeu,  31  id,  40. 

The  next  and  most  important  question  is,  whether  the  ap- 
pellant. Church,  who  was,  at  the  time  of  the  commencement 
and  consummation  of  the  suit  for  partition,  an  owner  in  sev- 
eralty, and  in  possession  of  a  portion  of  the  partitioned  prem- 
ises, and  who  was  not  made  a  party  to  the  suit  by  name,  or 
served  with  process,  is  bound  by  the  judgment  as  one  of  the 
^  unknown  owners,^'  who  were  proceeded  against  by  adver- 
tisement I  confess  that  we  should  have  had  great  doubt 
about  holding  him  a  party  to  the  suit  as  an  unknown  owner, 
and,  therefore,  bound  by  the  judgment,  were  it  not  for  the 
authority  of  the  case  of  Cook  vs.  JiUeny  2  Mass.,  461.  The 
case  is  so  directly  in  point,  the  decision  by  a  court  of 
80  great  respectability  and  learning,  and  the  reasoning  so 
conclusive,  that  we  are  compelled  to  adopt  and  be  gov- 
erned by  it  The  leading  facts  were  like  those  in  the 
present  case,  in  almost  every  particular.  The  suit  was  by 
writ  of  entry  sur  disseizin.  The  action  was  tried  at  the 
May  term,  1807.  Cook,  the  demandant,  in  support  of  the 
action,  gave  in  evidence  the  proceedings  of  the  supreme 
court,  upon  a  petition  of  Joseph  S.  Reed,  for  partition,  in  the 
year  1800,  wherein  he  asked  to  have  1000  acres  of  land  set 
oS  to  him  in  severalty,  out  of  a  tract  of  l9fiQ0  acres,  which 
1000  acres  he  alleged  he  held  in  common  and  undivided 
with  others,  to  him  unknown.  Upon  the  petition  the  court 
ordered  notice  thereof  to  be  given  to  all  persons  interested 
to  appear  and  show  cause  why  the  prayer  thereof  should  not 


Digitized  byCjOOQlC 


S14  WISCONSIN  REPORTS.  [1860 


Naih  T8.  Chnroh  et  aL 


be  granted,  pursaaot  to  the  provisions  of  a  statute,  passed 
in  1784.  The  order  was  executed,  and  no  person  appearing, 
partition  was  decreed  and  mada  It  was  shown  that  the 
land  demanded  in  the  action,  and  to  which  Allen  the  tenant 
bad  pleaded  nui  dUidziny  was  assigned  to  Reed  by  the  com- 
missioners appointed  by  die  court  to  make  partition;  and  that 
Reed  had  conveyed  the  same  to  the  demandant  Allen  set 
up  title  under  one  Jonathan  Frye,  who  entered  upon  it  up* 
wards  of  thirty  years  before,  and  continued  to  hold  and  occu- 
py it,  until  Allen,  recovered  seizin  and  possession,  by  virtue  of 
a  mortguge  made  by  Frye  to  him,  in  1787,  and  which  he 
had  forclosed,  and  ever  since  possessed  the  same.  Upon  the 
ailment  in  that  case,  as  in  this,  it  was  urged  that  the  opera- 
tion of  the]  statutes  was  confined  to  the  co-tenants,  who  were 
estopped  after  due  service  of  process  under  the  statute*  from 
contesting  the  share  or  property  claimed  by  the  petitioner. 
That  the  object  of  the  act,  and  of  the  process  under  it,  was 
merely  to  turn  an  estate  in  common  into  an  estate  in  sever- 
«alty ;  that  neither  the  one  nor  the  other  were  ever  considered 
as  furnishing  a  method  of  establishing  or  trying  the  right  of 
a  tenant  in  common,  as  against  one  holding  a  title  adverse 
to  that  of  the  tenants  in  common.  It  was  further  aligned, 
that  a  judgment  of  a  court  binds  only  parties  and  privies ; 
that  Allen  was  no  party  to  the  judgment,  for  he  claimed  noth- 
ing as  tenant  in  common ;  that  if  he  had  been  named  in  the 
petition  as  a  person  interested  in  the  land,  and  personal 
notice  given  him,  there  might  have  been  a  pretence  for  con- 
sidering him  as  a  privy.  But  that  the  whole  purpose  of  the 
process  being  to  effect  a  partition  of  the  estate  held  in  common^ 
tfie  tenants  in  common  were  the  only  parties  to  the  process, 
and  notice  to  all  parties  interested  must  be  understood  to  imply 
notice  to  the  co-tenants  alona  The  court  remarked^ that  a  writ 
of  partition  at  common  law,  must  name  all  the  tenants  as  plain- 
tifb  or  defendants,  and  set  forth  the  shares  of  each  i  and  that 
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partition  must  be  made  among  all.  That  in  that  state  large 
parcels  of  land  were  holden  in  common,  the  tenants  were 
numerous  and  unknown  to  each  other,  and  their  shares  un- 
ascertainable;  and  that  partition  so  necessary  for  the  settle- 
ment and  cultivation  of  lands,  was,  therefore,  impracticable 
by  writ  at  common  law.  After  noticing  the  provisions  of  the 
English  statute,  8  and  9  Will.  3,  c  31,  designed  to  remedy 
like  inconveniences,  and  that  of  their  own  state,  which  de- 
clared that  ^  the  final  judgment  should  be  valid  to  all  intents 
and  purposes,''  and  observing  that  these  words  were  equiv- 
alent to  those  of  the  English  statute,  which  declared  ^it 
should  be  good,  and  conclude  all  persons,  whatever  right  or 
title  they  had  in  the  premises  ;''  the  court,  by  Parsons,  C.  J., 
My:  ^It  is  reasonable  to  give  the  words  a  construction,  by 
which  no  person  shall  be  concluded  by  a  partition,  where  he 
could  not  by  law  be  admitted  to  defend  his  rights.  This 
construction  is  conformable  to  the  maxim  of  the  common 
law,  that  judgments  do  not  bind  the  rights  of  any  but  parties 
or  privies;  understanding  by  parties  all  persons  who  may 
have  been  parties  on  the  record,  but  from  their  own  laches. 

^In  applying  this  construction  to  the  statute  before  us, 
where  in  the  petition  certain  persons  are  named  aa  the  co- 
tenants,  if  partition  be  made,  none  are  concluded  by  it,  but 
the  persons  named,  their  heirs  and  assignees.  If  in  the  peti- 
tion the  co-tenants  are  not  named,  but  are  supposed  to  be  per- 
sons unknown  to  the  petitioner,  and  notice  is  given  to  all 
persons  interested  to  appear  and  show  cause  against  the  peti- 
tion, and  partition  be  made,  no  person  appearing,  this  partition 
shall  conclude  all  persons  whatever,  as  to  their  rights  of  pos- 
session. Any  person  interested  was  authorized  to  appear,  and 
by  falsifying  any  allegation  of  the  petition,  in  a  point  material 
to  his  defense,  might  have  protected  his  interest  But  if  he  will 
lie  by  and  refuse  to  appear,  it  is  a  consent  that  the  petitioner 
may  proceed  ex  parte^  and  he  shall  be  bound  by  the  parti- 
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tion  as  fiilly  as  if  he  had  appeared^  and  afterwards  made  de- 
fault 

^  In  a  writ  of  partition^  the  plaintiff  alleges  that  all  the 
parties  to  the  writ  hold  together  and  undivided ;  so  in  the 
petition^  where  the  tenants  are  not  known  or  named,  the  peti- 
tioner, by  declaring  that  he  is  seized  of  an  undivided  share 
of  the  land,  in  effect  alleges,  that  all  persons  holding  the  land, 
or  any  part  of  it,  are  seized  as  co-tenants  with  hinL  And 
when  judgment  is  rendered  in  partition,  all  the  all^ations 
material  to  the  rendition  of  the  judgment  are  to  be  considered 
as  facts,  and  all  persons  concluded  by  the  judgment  are  estop- 
ped from  controverting  them.  In  this  case,  therefore,  Allen, 
the  tenant,  cannot  be  admitted,  by  showing  a  disseizin  of  all 
the  tenants  in  common,  to  question  the  right  of  Reed,  allied 
in  his  petition,  and  supported  by  the  judgment,  as  he  cannot 
be  considered  a  stranger  to  the  record,  and  so  not  bound  by  it" 

To  the  other  objection,  that  by  a  true  construction  of  the 
statute,  the  right  of  possession  of  no  person  is,  in  fact,  bound 
by  any  proceeding  under  it,  but  a  tenant  in  common,  they 
say :  "  It  is  a  sufficient  answer  to  this  objection,  in  this  case, 
that  the  tenant  having  been  notified  of  the  petition,  in  which 
it  appears  that  the  petitioner  claimed  to  Uiold  with  him  to- 
gether and  undivided  the  premises,  and  having  a  legal  right 
to  appear  and  controvert  the  petition,  and  judgment  being 
rendered  on  his  default,  he  is  now  concluded  from  saying 
that  he  is  not  a  tenant  in  common.''  ^  As  the  statute 
contemplates  a  case  where  the  parties  are  unknown,  it 
must  extend  to  a  case  where  the  particular  interests,  or 
rights  of  the  parties  are  unknown.  It  is,  therefore,  enough 
for  the  petitioner  to  show  his  own  right,  not  being  cog- 
nizant of  the  rights  of  the  other&  And  the  showing  of 
his  own  right  to  be  an  undivided  interest  in  all  the  land, 
amounts  to  an  allegation  that  all  the  persons  holding  the 
land,  or  any  part  of  it,  hold  together,  and  undivided  with 
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him.  If  any  man  holding  the  land,  or  any  part  of  it,  by  sole 
seizin,  is  named  a  defendant  in  a  writ  of  partition  at  common 
law,  or  in  a  petition  on  the  statute,  and,  after  service  of  the 
process,  is  defaulted,  there  can  be  no  doubt  that  his  right  of 
possession  would  be  concluded  by  the  judgment.  In  this 
case  the  tenant  being  described  by  his  interest  in  the  land, 
according  to  the  petitioner's  claim  of  title,  and  process  being 
served  on  him,  if  he  be  not  bound  by  the  judgment,  the  rem- 
edy  where  most  necessary,  and  where  [the  mischief  is  irre- 
mediable at  the  common  law,  would  be  at  the  least  useless.^' 
I  have  quoted  at  some  length  from  this  opinion,  partly  be- 
cause it  was  not  noticed  at  thetrial,  but  more  for  its  sound  rea- 
soning, and  because  the  necessity  and  policy  of  the  law  in  pro- 
viding for  proceedings  against  property  of  persons  unknown 
is  clearly  shown.  If  judgments  in  such  proceedings  are  not 
to  be  held  binding  and  conclusive  on  all  such  persons  having 
an  interest  both  as  to  the  amount  and  nature  of  their  inter- 
ests, like  other  judgments,  then  the  mischiefs  to  be  remedied 
cannot  be  reached,  and  partition  in  many  cases  becomes  an 
impossibility.  The  law  makes  the  allegation  that  they  are 
unknown,  and  publication  of  notice  equivalent  to  a  suit 
against  them  by  name  where  they  are  known,  and  personally 
served  with  process.  If  the  defendant  Church  had  been  sued 
by  name  and  served  with  process,  and  had  made  default,  no 
one  can  doubt  that  such  default  would  have  been  a  confes- 
sion by  him  according  to  the  allegations  of  the  complaint, 
that  he  was  a  tenant  in  commoiv  The  statute  gives  precisely 
the  same  effect  to  the  proceediug  in  the  form  in  which  it  was 
had.  The  good  faith  of  the  complainants  in  the  partition 
suit  is  not  denied.  No  fraud  or  design  on  their  part  in  omit- 
ting to  name  him  as  a  party  and  serve  him  with  process  is 
alleged.  The  whole  proceeding  seems  to  have  been  fair  on 
their  part,  and  his  omission  as  a  direct  party  the  result  of 
ignorance  or  mistake. 
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A  specific  reference  to  the  provision  of  oar  statute  is  un- 
necessary. It  is  sufficient  generally  to  say  that  the  complaint, 
which  must  be  verified  by  oath,  shall  particularly  describe 
the  premises  sought  to  be  divided  and  set  forth  the  rights  and 
titles  of  all  persons  interested  therein  so  far  as  the  same  shall 
be  known  to  the  plaintiff;  that  he  is  required  to  exhibit 
before,  and  the  court  to  tnkeproqf  of  his  title;  that  upon  the 
hearing  of  the  cause  the  court  shall  ascertain  from  the  proofs 
taken,  in  case  of  failure  to  answer  the  complaint^  and  declare 
the  rightSj  titles  and  interests  of  the  parties  to  such  proceeds 
ingSy  plaintiffs  as  u>eU  as  defendants^  so  far  as  the  same  shall 
have  appeared;  and  shall  determine  the  rights  qf*  the  said 
parties  in  such  lands j  and  render  judgment  that  partition  be 
made  according  to  such  rights;  and  that  such  Judgment  shall 
he  binding  and  conclusive.  1.  On  all  parties  named  therein, 
&C.  2.  On  all  persons  interested  in  the  premises  who  may 
be  unknown^  to  ujhom  notice  shall  have  been  given  by  per* 
sonal  service^  or  by  publishing  the  same  as  thereinbtfore  direct* 
ed ;  and,  3.  On  all  persons  claiming  from  such  parties  or 
persons,  or  either  of  them.  From  these  provisions  the  re* 
quirement  that  the  court  determine  the  title  and  the  conclusive 
effect  of  the  judgment  are  evident 

The  hardship  of  the  present  case  arises  from  the  omission 
of  our  legislature  to  do  what  that  of  Massachusetts,  Maine 
and  many  other  states  have  done,  namely,  to  provide  that 
the  rights  of  those  persons  unknown  who  have  not  appeared 
and  answered,  and  who  claim  by  paramount  title,  or  to  hold 
in  severalty  the  whole  or  any  part  of  the  premises  mentioned 
in  the  complaint,  shall  be  excepted  from  the  conclusive  opera- 
tion of  the  judgment  For  the  sake  of  justice  to  these 
defendants  it  is  to  be  wished  that  such  exception  had  been 
mada  It  will  be  observed  in  the  case  above  cited,  that  the 
conclusiveness  of  the  judgment  as  to  the  right  of  possession 
only  is  affirmed    The  action  being  by  writ  of  entry,  the  right 
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of  possession  alone  was  contested.  The  effect  of  the  judg- 
ment as  to  Allen  was  only  to  sever  the  possession  and  put 
Reed  and  his  assigns  in.  The  court  expressly  said  that  he 
was  still  at  liberty  to  assert  his  paramount  or  several  title  by 
writ  of  right  See  R.  S.  Mass.,  1836,  chap.  103,  §  38 ;  Pierce 
vs.  Oliver  J 13  Mass.,  211. 

In  addition  to  the  cases  cited  by  the  respondent's  counsel, 
showing  the  conclusive  effect  of  the  judgment  of  partition 
upon  the  light,  Herr  vs.  Herr,  5  Barr,  428,  and  Doe  vs.  Smith, 
supra^  may  be  referred  to  as  directly  in  point  In  Herr  vs. 
Herr  it  was  held  that  a  decree  of  partition  by  the  orphans' 
court  of  Pennsylvania  was  necessarily  as  conclusiye  of  the 
right  as  a  judgment  of  partition  in  a  court  of  law,  although 
the  orphans'  court  had  no  jurisdiction  whatever  to  try  the 
title,  if  an  adverse  claim  was  made ;  whilst  in  a  court  of  law 
the  title  might  be  put  in  issue,  and  be  found  by  the  judgment 
In  that  case  a  party  having  no  title  under  the  intestate  peti- 
tioned for  an  inquest,  alleging  a  title  as  tenant  in  common 
which  was  not  disputed  by  the  real  heirs.  Upon  this  allega- 
tion a  decree  of  partition  was  made.  The  court  say  that  the 
joint  tenure  was  established  by  the  judgment,  quod  partitio 
Aaty  and  was  conclusive  when  coming  collaterally  into  con- 
test between  the  same  parties  in  a  subsequent  proceeding^ 
The  authority  of  this  case  may  be  considered  as  somewhat 
shaken  by  the  subsequent  case  of  McClure  vs.  McClure,  2 
Harris,  134,  decided  by  the  same  court  I  do  not  myself 
clearly  see  how  they  can  be  reconciled,  and  yet  the  doctrine 
of  Herr  vs.  Herr  is  expressly  acknowledged  and  sanctioned. 
I  think  McClure  vs.  McClure  is  one  of  those  favorable  cases 
which  make  bad  precedents.  It  cannot  be  supported  on  the 
doctrines  which  the  court  profess  to  hold.  Somewhat  oppos- 
ed to  these  cases  are  Tabler  vs.  Wiseman,  2  Ohio  St,  207 ; 
and  Orice  vs.  Randall,  23  Vt,  239 ;  but  comment  upon  them 
is  deemed  unnecessary.    Judgment  affirmed. 
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MARVIN  vs.  TITSWORTH  et  al. 

APPEAL   PHOM   CIRCUIT   COURT,  RACINE  COUNTY. 
Hetrd  October  30,  1850.]  [Deoided  January  4»  IMO. 

Trusts — Mortgages — Estoppel — Court  Commissioner — Evi- 
dence— Public  Land, 

Where  8.  m§  indebted  to  0.  and  made  a  tnut  deed  of  lands  to  F^  conditioned, 
that  if  8.  paid  his  indebtednoN  to  0.  by  a  certain  day,  then  F.  should  reconTcj 
the  lands ;  bat  if  8.  did  not  pay  C,  then  F.  should  advertise  and  sell  the  landi^ 
pay  0.  and  retom  the  surplus  money  to  8.:  Held,  that  this  deed  eould  not  bi 
regarded  or  sustained  as  a  mortgage,  nor  could  it  be  foreolosed  by  adrertiss- 
ment  and  sale  under  the  statute. 

A  mortgage  is  the  oonTeyanoe  of  lands  by  a  debtor  to  his  creditor,  as  a  pledge  or 
security  for  the  payment  of  a  debt,  and  to  become  yold  on  payment. 

A  deed  to  a  trustee  conditioned  that  if  the  grantor  did  not  pay  a  debt  due  from  Ub 
to  a  third  party,  then  the  trustee  should  adrertise  and  sell  the  lands,  pay  the 
debt,  and  return  the  surplus  money  to  the  grantor,  does  not  oonstitute  a  mort* 
gage.  The  trustee  is  the  mere  agent  of  both  parties,  and  such  a  trust  beiag 
prohibited  by  our  statute,  the  legal  title  remains  in  the  grantor. 

The  test  whether  a  conTcyance  is  a  mortgage,  or  a  trust,  is  to  be  determined  by  the 
question,  whether  the  trust  is  to  be  executed  by  the  creditor  or  a  third  party;  tf 
by  the  former,  it  is  a  mortgage ;  if  by  the  latter,  a  trust. 

A  conTcyanoe  to  a  trustee  conditioned,  that  if  the  grantor  does  not  pay  a  debt  die 
from  him  to  a  third  party,  the  trustees  should  adTcrtise  and  sell  the  lands,  pay 
the  debt  and  return  the  surplus  money  to  the  grantor,  was  not  authorised  bj 
chap.  57,  i  lly  R.  8.,  lSi9,  authorising  the  creation  of  express  trusts  to  selllandi 
for  the  benefit  of  creditors,  because  the  conTcyance  was  conditioDal  and  not  ab- 
solute, and  provided  for  a  reconveyance  to  the  grantor,  instead  of  an  absolate 
sale  for  the  payment  of  the  debt 

A  sale  of  lands,  without  the  aid  of  court  of  equity,  was  made  by  the  trastees  named 
In  a  conditional  deed  of  trust,  which  was  not  authorised  by  law :  Held,  that  tbe 
purchaser  acquired  no  title  under  such  sale,  against  the  grantor  In  the  deed  or 
his  assigns. 

A  Judgment  in  a  partition  suit,  where  the  proceedings  were  regular,  under  the  stat. 
ate,  is  conclusive  as  to  the  title  of  the  premises,  as  against  all  who  are  made 
parties  by  name;  and  where  the  prooeedings  are  against  ''unknown  owners,"  si 
against  all  the  world. 

A  county  judge  In  the  exercise  of  the  power  of  a  circuit  Judge  at  chamber^  may  make 
the  necessary  orders  In  a  suit  of  partition. 

Courts  will  take  notice  of  the  legal  subdivisions  of  sections  with<mt  a  deslgBStton  of 
boundaries  to  Unds^  by  posti^  stones^  or  other  moauments. 
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This  was  an  action  commenced  by  David  M  Marvin  against 
Abram  Tittsworth,  John  D.  Titsworth,  Rudolph  Titsworth, 
William  Dunn,  Francis  Clark  and  L.  0.  Paine  Freer,  to  recor* 
er  possession  of  lands.  The  complaint  contains  the  following 
allegations:  That  on  the  d4th  day  of  Jannary,  A.  D.  1850, 
William  B.  Sanford  was  seized  in  fee  of  the  lands  described 
in  the  complaint,  and  that  on  the  same  day  he  made  and  de- 
livered to  the  defendant,  L.  C.  Paine  Freer,  a  mortgage  on  the 
same  premises,  reciting  among  other  things,  that  he  was  in- 
debted to  the  defendant  Clark  in  the  sum  of  $402  11,  as  ex- 
pressed in  t^ree  promissory  notes  constituting  that  amount 
That  to  secure  it,  he  granted,  bargained  and  sold  unto  L.  C. 
Paine  Freer,  the  premises  upon  trust,  that  if  Sandford  should 
fail  to  pay  the  notes  at  maturity,  or  either  of  them,  it  should 
be  lawful  upon  demand  of  Clark,  for  Freer  to  advertise  the 
premises  for  sale,  in  any  newspaper  published  in  the  county 
of  Racine,  for  thirty  days ;  and  then  sell  them  in  the  city  of 
Chicago  in  the  state  of  Illinois,  to  the  highest  bidder  for  cash, 
with  all  the  rights  and  equity  of  redemption  of  Sandford,  and 
to  execute  a  deed  to  the  purchaser  in  the  naAie  of  Sandford, 
and  from  the  proceeds  to  pay  the  expenses  of  the  sale,  and  all 
liens  and  encumbrances  on  the  lands  and  the  notes,  and  ren- 
der the  surplus  to  Sandford ;  and  upon  the  further  trust  that, 
after  the  notes  should  be  paid,  to  reconvey  the  premises  to 
Sandford  at  his  costs. 

That  on  the  7th  day  of  May,  1852,  Sandford  conveyed  an 
undivided  half  of  the  premises  in  fee,  to  the  plaintiff  That 
previous  to  the  last  sale,  Sandford  had  made  payments  to  ap- 
ply on  the  notes  to  the  full  amount  thereof,  with  interest ;  that 
the  plaintiff  has  often  applied  to  the  defendanu  to  adjust  and 
settle  the  balance  on  the  notes,  and  they  have  refused  so  to 
do ;  that  they  claim  to  have  acquired  some  claim  or  interest 
in  the  mortgage,  or  in  the  premises;  that  defendants  Tits- 
worth  and  Dunn  claim  now,  and  have  for  four  or  five  years 
past,  to  own  the  premises  under  a  deed  from  Freer  as  his  at- 
torney, bearirig  date  January  29,  1853,  and  which  recites  that 
Sandford  had  failed  to  pay  the  notes;  that  Titsworth  and 
Dunn  were  legal  holders  of  the  notes,  and  there  was  due 
thereon  0325,  and  Titsworth  and  Dunn  had  demanded  a  sale 
of  the  premises  under  the  mortgage,  and  the  premises  had 
been  duly  advertised  for  sale,  as  required  by  the  mortgage ; 
that  Freer  did,  on  the  4th  day  of  August,  1852,  sell  the  same 
at  the  door  of  the  court  house  in  the  city  of  Chicago,  at  pub- 
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lie  vendue,  to  Titsworth  and  Dunn,  they  being  the  highest 
bidders  therefor.  That  the  plaintiff  had  no  notice  of  the  sale ; 
he  therefore  demands  that  an  account  be  taken  of  the  amount 
due  the  defendants,  and  that  on  payment  of  the  sum  the 
premises  stand  redeemed,  and  the  mortgage  be  deemed  sat- 
isfied, and  the  deed  from  Freer  to  Dunn  and  Titsworth  be 
deemed  to  be  void,  and  that  Freer  be  decreed  to  reconvey  the 
premises  to  the  plaintiff,  and  for  general  relief. 

To  which  the  defendants  answer  in  substance  as  follows: 
They  deny  that  William  B.  Sanford,  on  the  24th  day  of  Jan- 
uary, 1850,  or  at  any  time,  executed  any  mortgage  to  the  de- 
fendant, L.  C.  Paine  Freer;  but  admit^  that  on  that  day  he 
executed  to  him  a  deed  of  trust,  empowering  him  to  convey 
all  his  interest  in  the  premises,  including  all  equity  of  redemp- 
tion, in  case  Sandford  should  make  default  in  the  payment  of 
the  promissory  notes  mentioned  in  the  complaint,  or  any  of 
them.  The  defendant  Clark  answers,  that  after  the  making 
and  before  the  maturity  of  the  notes,  he  transferred  them  by 
endorsement  to  the  defendants,  the  Titsworths  and  Dunn, 
partners  in  business  at  Chicago,  and  that  he  has  no  interest 
therein. 

The  defendants  further  answer  jointly,  and  deny  that  Sand- 
ford  has  paid  the  amount  due  upon  the  promissory  notes,  and 
allege  that  at  the  time  of  the  sale  of  the  premises,  $S24  was 
due  and  unpaid ;  that  upon  such  default  Titsworth  &  Co., 
the  I^al  holders  of  the  notes  demanded  of  Freer  that  the 
premises  should  be  sold  in  pursuance  of  the  deed  of  trust,  to 
satisfy  the  notes.  The  defendant  Freer,  answering  for  him- 
self, alleges  that  upon  such  demand,  he  proceeded  to  advertise 
the  premises  in  the  Racine  Advocate,  a  newspaper  published 
in  the  city  and  county  of  Racine,  for  thirty  days  previous  to 
the  4th  day  of  August,  1852,  and  on  that  day  sold  the  same 
at  the  city  of  Chicago,  Illinois,  to  Titsworth  and  Ca,  and  ex- 
ecuted and  delivered  to  them  a  deed  thereof  in  the  name  of 
William  B.  Sandford,  according  to  the  terms  of  the  deed  of 
trust.  The  defendants  deny  that  Sandford,  or  any  person  or 
persons  claiming  under  him,  has  or  had  any  equity  of  redemp- 
tion in  the  premises  after  the  sale,  and  aver  that  such  sale 
vested  in  Titsworth  &  Co.  an  absolute  estate  in  fee  simple. 

The  defendants,  Titsworth  &  Co.,  allege  that  they  are  own- 
ers in  fee  simple  and  are  in  possession  of  72.24  acres  of  the 
premises ;  and  that  they  claim  the  same  by  virtue  of  a  final 
decree  of  partition  made  by  the  circuit  court  for  the  county 
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of  Racine,  at  a  special  terniy  on  the  15th  day  of  August,  1856, 
between  them,  and  the  plaintiff,  and  one  Luther,  wtuch  decree 
remains  in  full  force.  The  defendants  ask  that  the  complaint 
be  dismissed  with  costs. 

The  plaintiff  demurred  to  the  answer  for  insufficiency,  for 
the  reason  that  it  does  not  state  facts  sufficient  to  constitute  a 
defence  in  the  action,  and  that  it  does  not  appear  from  the 
answer  that  the  circuit  court  for  the  county  of  Racine  had 
jurisdiction  of  the  cause  and  parties  therein  mentioned. 

The  action  came  on  to  a  hearing  at  a  circuit  court  on  the 
18th  day  of  April,  1859,  before  the  Hon.  David  Noggle,  cir- 
cuit judge,  who  decided  for  the  plaintiff  and  against  the 
defendants,  as  follows : 

**  This  action  having  been  brought  to  a  hearing,  and  tried 
upon  the  issues  of  law,  arising  by  reason  of  the  demurrer  to 
the  amended  answer  of  the  complaint  therein,  and  counsel 
for  the  respective  parties  having  been  heard  thereupon,  and 
due  deliberation  having  been  had  by  the  court  thereon. 

•*  Judgment  is  ordered  by  the  court  in  favor  of  the  plaintiff 
upon  said  issues,  with  costs. 

**  And  it  is  further  ordered  and  adjudged  that  it  be  referred 
to  L.  B.  8.  Miller,  Esq.,  to  take  the  testimony  and  state  the 
amount  of  balance  due  upon  the  promissory  notes  mentioned 
in  the  complaint  in  said  action,  over  and  above  the  value  of 
the  rents  and  profits  of  the  premises  also  mentioned  in  ]said 
complaint,  and  that  he  report  the  same,  with  the  testimony 
taken  by  him  to  this  court  with  all  convenient  speed. 

^  And  it  is  further  ordered  and  adjudged,  that  upon  the 
coming  in  and  confirmation  of  such  report,  the  plaintiff's 
costs  and  disbursements  in  this  action,  be  deducted  from  the 
amount  reported  due  upon  said  notes,  and  that  the  plaintiff 
may  then  pay  to  the  defendants'  attorneys,  or  the  clerk  of  this 
court,  the  balance  of  the  amount  remaining  unpaid  on  said 
notes  as  reported,  and  thereupon  that  the  premises  mentioned 
in  said  complaint,  stand  fully  redeemed  and  discharged  from 
the  mortgage  or  trust  deed  mentioned  in  said  complaint,  and 
from  the  operation  and  effect  thereof,  and  from  all  proceed-, 
ings  thereon  in  pursuance  thereof,  subsequent  to  its  date,  and 
that  the  sale  mentioned  in  said  complaint,  by  the  defend- 
dant  Freer,  and  his  deed  of  said  premises  to  the  defendants 
Titsworth  and  Dunn,  be  adjudged  null  and  void,  and  that 
the  defendants  release  and  convey  the  premi3es  to  the  plain- 
tiff and  that  he  be  let  into  possession  of  said  premises,  on 
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prodnction  of  a  certified  <K>py  of  this  judgment,  and  i^oofii 
by  affidarit  of  the  payment  of  the  balance  of  said  notes  as 
aforesaid.'' 
From  which  judgment  the  defendants  appealed. 

Paine  4*  MiUetty  for  the  appellants. 

1.  The  deed  of  Sandford  to  Freer,  vested  in  the  latter  an 
estate  in  fee  simple,  subject  to  no  conditions  whatever,  except 
the  trust  therein  named.    Rev.  Stat,  1850,  chap.  57,  §  16. 

f.  The  sale  of  Freer,  the  trustee,  transferred  to  the  appel- 
lants; absolutely  and  unconditionally,  all  the  estate  that  Sand- 
ford  ever  had  in  the  premises,  divested  of  all  equity  of  re- 
demption in  him,  his  heirs  or  assigns.  Sampson  vs.  PattU 
sen,  1  Hare,  533 ;  Bank  Metropolis  vs.  Chiischenk,  14  Peters, 
19;  1  HilL  on  Mort.,  358. 

3.  The  decree  in  partition,  allotting  the  undivided  portions 
of  these  premises  to  the  respective  owners  in  severalty,  be- 
ing rendered  by  a  court  of  competent  jurisdiction  concludes 
the  parties,  and  cannot  be  impeached  collaterally.  Rev.  Stat, 
of  1850,  chap.  108,  §  31;  Kane  vs.  Parker^  4  Wis.,  123;  Shel- 
don  vs.  Newton^  3  Ohio  St,  494;  Vorhees  vs.  Bank  U.  &,  10 
Peters,  449;  Thompson  vs.  Tolime  2,  id.  165;  Chignon  vs.Jis' 
tor  et  aL,  2  How,,  335  ;  Piati  vs.  Hubbell,  5  Ohio,  217;  Dal- 
ney  vs.  Mannings  3  id.,  321.i 

C.  S.  Chase  4*  Judd,  for  the  respondent 

1.  The  instrument  from  Sandford  to  Freer,  set  out  in  the 
pleadings,  purporting  to  be  a  deed  in  trust,  is,  in  fact,  and  in 
law,  a  mortgage.  Rogan  vs  Walker  el  al^  1  Wis.  R,  527; 
Lawrence  el  aL  vs.  Farmers^  Loan  and  Trust  Company,  3 
Kern.,  200;  Willard's  Eq.  Jur.,  426,  427,  428-9. 

2.  The  instrument  being  a  mortgage,  it  could  be  fore- 
closed so  as  to  cut  oflf  the  plaintiff's  equity  of  redemption, 
only  by  advertisement  and  sale  in  the  manner  pointed  out  by 
our  statute,  or  by  a  direct  action  upon  it  in  the  circuit  court, 
in  which  the  plaintiff  should  have  been  made  a  party.  R.  S^ 
1849,  619,  §  1 ;  id.,  620,  621,  622;  R.  S.,  1858,  894,  §  I;  iA, 
896,  897,  898. 

3.  The  pretended  sale,  without  notice  to  the  plaintiff  at 
Chicago,  was  a  fraud  upon  him,  and  is,  therefore,  void. 

4.  The  plaintiff  being  a  subsequent  purchaser  of  the 
premises  is  entitled  to  his  equity  of  redemption  on  payment 
of  the  balance  unpaid  on  the  mortgage 

5.  The  second  defense  set  up  in  the  amended  answer  does 
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not  State  &cts  safficient  to  constitute  a  defense  to  the  action. 
It  does  not  allege  that  a  suit  or  action  was  commenced  by 
the  plaintiflfs  therein,  against  the  defendants  therein,  nor  any 
other  facts  giving  the  Court  jurisdiction  of  the  parties  or 
cause,  nor  that  the  court  had  jurisdiction  to  make  an  order 
or  decree  therein^  The  order  for  the  publication  of  notice  to 
the  absent  defendants,  was  made  by  a  county  judge  or  court 
commissioner,  and  not  by  the  court  or  a  judge  thereof,  and 
is,  therefore,  Toid.  The  facts  authorizing  such  an  order, 
should  have  been  made  to  appear  to  the  court  by  affidavit 
and  the  court,  or  a  judge  thereof  not  a  county  judge  or  conn 
commissioner,  if  satisfied  with  such  proof,  could  have  granted 
such  order.    K  S.,  1849,  571,  §  11;  R  S.,  1858,  145,  §  11. 

6.  The  proceedings  and  decree  in  partition,  if  they  were 
otherwise  in  accordance  with  the  statute,  are  in  no  respect  a 
bar  to  this  action.  The  question  of  title  was  not  tried,  nor 
does  it  purport  to  have  been  tried.  A  suit  in  partition  has 
never,  it  is  believed,  been  held  to  dispose  of  or  settle  the  title; 
and  certainly  not  unless  the  statute  had  been  strictly  com** 
plied  with ;  it  is  conclusive  only  as  to  the  number  and  extent 
of  the  parts  into  which  the  premises  have  been  divided.  The 
office  of  an  action  in  partion  is  to  separate  the  estate  in  a 
given  case,  between  the  apparent  owners,  leaving  the  ques- 
tion of  title  to  the  different  parts,  to  be  tried  in  a  proper  action. 


By  the  Courts  Dixon,  C.  J.  The  nature  of  the  instrument 
executed  by  Sandford  to  Freer,  on  the  24th  of  February,  1850, 
was  a  point  of  much  controversy  on  the  argument  On  the 
part  of  the  respondent  it  was  contended,  on  the  authority  of 
Latffrence  vs.  Farmers'  Loan  and  Trust  Company,  3  Kern., 
200,  and  the  cases  there  cited,  that  it  was  a  mortgage ;  and 
never  having  been  foreclosed,  either  in  equity  or  by  adver- 
tisement, under  the  statute,  a  right  of  redemption  still  re- 
mained in  the  respondent,  as  the  assignee  of  Sandford.  It 
was  upon  this  theory  that  the  suit  was  commenced.  On  the 
part  of  the  appellants  it  was  insisted  that  it  was  a  trust  deed, 
creating  a  trust  authorized  by  the  first  subdivision  of  section 
11,  chap.  57,  R.  S.,  1849 ;  and  that  both  by  the  sale  made  by 
Freer,  the  trustee,  at  Chicago,  on  the  4th  of  August,  1852,  and 
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by  the  operation  of  section  16,  of  the  chapter  above  referred 
to,  an  absolute  estate  was  vested  in  the  appellants.  In  many 
respects  it  partook  of  the  nature  of  both ;  yet  we  are  clearly  of 
opinion,  that  it  cannot  be  regarded  as  a  mortgaga 

A  mortgage  is  defined  to  be  the  conveyance  of  lands  by  a 
debtor  to  his  credit  or ^  as  a  pledge  or  security  for  the  payment 
of  a  debt,  and  to  become  void  on  payment  of  it  The  credi- 
tor in  this  case,  and  party  for  whose  benefit  the  security  was 
taken,  was  Clark.  Freer  had  no  interest  whatever  in  the 
matter.  He  was  the  mere  agent  or  trustee  of  both  parties. 
In  the  case  of  Lawrence  vs.  Farmers^  Trust  and  Loan  Com- 
pant/,  the  instrument  or  trust  deed  was  executed  directly  to 
the  company,  who  were  creditors  of  Champlin,  as  a  security 
for  the  payment  of  his  debt ;  and  in  case  of  default  in  its  pay- 
ment by  him,  they  were  authorized  to  sell  the  property,  either 
at  public  auction,  or  private  sale,  and  out  of  the  proceeds  to 
pay  themselves,  returning  the  surplus  money  to  Champlin  or 
his  heira  This  instrument,  though  not  in  the  usual  form  of 
a  mortgage,  nor  intended  by  the  parties  as  such,  the  court 
pronounced  to  be  in  law  a  mortgage,  and  held  that  a  sale  by 
the  trustees,  not  in  compliance  with  the  provisions  of  their 
statute  respecting  foreclosures  by  advertisement,  did  not  cut 
off  the  equity  of  redemption  of  Champlin  and  his  heirs.  The 
same  is  true  of  the  cases  of  Eaton  vs.  FFMting,  3  Pick.,  484 ; 
Chouming  vs.  Fox^  1  Rand.,  306 ;  Palmer  vs.  Cfumsey,  7 
Wend.,  248  ;  Ogden  vs.  Grant^  6  Dana,  473 ;  and  Cooper  vs. 
fFhiton,  3  Hill,  95 ;  upon  the  authority  of  which  that  case 
was  decided. 

In  all  these  cases  the  power  to  sell  was  vested  in  the  party 
for  the  payment  of  whose  debt  the  sale  was  authorized.  In 
Chouming  vs.  Fox,  the  reason  for  holding  such  a  conveyance 
a  mortgage  instead  of  a  deed,  giving  an  absolute  power  of 
sale,  is  clearly  stated.  The  court  say  that  the  question  is 
whether  a  deed  executed  by  a  debtor,  conveying  land  t6  his 
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creditor,  and  purporting  to  constitute  him  the  trustee  for  sell- 
ing the  land,  and  applying  the  proceeds  of  the  sale  to  the 
payment  of  the  debt  due  to  himself,  can  be  regarded  other- 
wise than  as  a  mere  mortgage,  to  which  the  right  of  redemp- 
tion is  incident ;  or,  in  other  words,  whether  a  creditor  thus 
constituted  as  trustee  can,  by  the  mere  authority  derived  from 
the  deed,  and  without  resort  to  a  court  of  equity,  sell  the  lands 
so  as  to  bar  the  rights  of  the  debtor,  and  those  claiming  .under 
him;  and  they  held,  that  in  Virginia  he  could  not  The 
reason  given  was,  that  such  a  power  could  only  be  vested  in 
a  third  person,  disinterested  and  indifferent  between  the  par- 
ties ;  that  the  principles  firequentiy  declared  in  relation  to  the 
powers  and  duties  of  trustees  in  general,  were  utterly  incom- 
patible with  the  due  exercise  of  those  powers  and  duties  by 
the  creditors. 

In  Lawrence  vs,  Tmst  fy  Loan  Comply  the  court  held  that 
such  powers  could  be  given  to  and  exercised  by  the  creditor, 
and  that  the  whole  matter  was  governed  by  the  statute.  The 
same  is  true  with  us.  The  instrument  before  us,  so  far  as  it 
was  given  to  secure  the  payment  of  a  debt,  and  conditioned 
for  a  reconveyance,  in  case  of  payment,  and  for  a  return  to 
Sanborn  of  the  overplus  in  case  of  a  sale  after  failure  to  pay 
partakes  of  the  nature  of  a  mortgage.  The  test  by  which  it 
is  to  be  determined  whether  such  an  instrument  is  a  mortgage 
or  a  trust  seems  to  be,  whether  it  be  executed  to  a  creditor  or 
a  third  person.  If  to  the  former,  it  is  a  mortgage;  but  if  to 
the  latter,  a  trust 

In  McLanahan  vs.  McLanahany  6  Hump.,  99,  where  real 
estate  was  conveyed  to  a  creditor,  with  the  understanding, 
and  upon  the  trust  that  the  creditor  should  satisfy  his  debts, 
indemnify  himself  against  liabilities,  pay  the  other  debts  of 
the  vendor,  and  hand  over  the  bafance  to  his  wife  and  chil- 
dren, it  was  holden  that  it  was  a  mortgage  as  to  the  debt  of 
the  vendee,  and  a  trust  as  to  the  balance. 
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In  Cooper  vs.  Whitmy^  Judge  Bronson  said  of  a  similar 
conveyance,  that  he  was  strongly  inclined  to  the  opinion  that 
it  should  be  r^arded  as  a  trust  rather  than,  a  mortgage. 

In  State  vs.  Lawson^  I  English,  269,  it  was  decided  that  an 
instrument  like*  that  under  consideration  partook  so  far  of  the 
nature  of  a  mortgage  that  the  vendor  or  cestui  que  trust  had 
an  equity  of  redemption  which  was  liable  to  seizure  and 
sale  upon  execution.  The  court,  although  they  held  it  a  trust, 
said  it  was  not  strictly  a  trust  deed ;  that  a  conveyance,  un- 
conditional and  without  a  reservation  to  the  vendor,  of  any 
right  of  redemption  upon  payment  of  the  money  would  have 
beea  In  Humphry  vs.  Snyder^  1  Morris,  863,  it  was  holden 
that  the  trustee  named  in  a  similar  conveyance  could  not  for- 
close  in  equity. 

Mr.  Burrill  in  his  work  on  assignments,  page  33,  says  that 
in  most  of  the  southern  states  ^'assignments  in  trust  are  fre- 
quently employed  for  a  double  purpose,  ultimately  as  modes 
of  provision  for  the  payment  of  debts,  but  immediately  as 
instruments  of  security  against  default  of  payment  by  the 
debtor.  Hence,  they  are  in  many  cases  drawn  with  a  condi- 
tion that  if  the  grantor  pay  the  debt  provided  for,  within  a 
specified  time,  the  trustee  shall  reconvey  to  him  the  property ; 
or  that  the  deed  shall  thereupon  be  void ;  or  e  conversoy  that 
if  the  debtor  do  not  pay  the  debt  by  a  day  named,  called  the 
'law  day,^  the  trustee  shall  sell  the  property  and  apply  the 
proceeds  in  payment  And  special  deeds  of  trust,  with  such 
conditions,  are  frequently  made  directly  and  exclusively  to 
jMirticular  creditors,  which  gives  them  still  more  the  character 
of  mortgagea  They  are  in  fact  mortgages,  with  the  qualities 
of  an  assignment  in  trust  superadded;  or  assignments  to  take 
effect  at  a  future  day.''  No  case  will  be  found,  we  think^ 
which  goes  the  length  of  holding  them  mortgages.  See 
Hewitt  vs.  Haling,  11  Pa.  St,  27. 

It  being  determined  that  it  was  a  trust  and  not  a  mortgage^ 
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it  remains  to  be  inquired  whether  it  wms  authorized  by  sec 
II,  of  chap.  67 f  of  the  statutes  of  1849,  above  refened  to. 
We  are  of  opinion  that  it  wa^  not  By  the  first  section  uses 
and  trusts,  except  as  authorized  and  modified,  by  that  diap- 
ter  were  abolished  By  section  11  express  trusts  might  be 
created  for  any  or  either  of  five  purposes  dierein  specified. 
The  only  pui^pose  material  to  be  considered  here  is  the  first, 
Tiz:  ^To  sdl  lands  for  the  benefit  of  creditor&^'  These 
words  seem  to  point  plainly  to  those  absolute  tmnsfera  made 
by  debtors  in  embarrassed  or  insolvent  circumstances  of  their 
estates  to  trustees  for  the  benefit  of  their  creditors,  for  the 
purpose  of  being  turned  into  money  and  applied  by  the  trus- 
tee to  the  payment  of  the  debts  due  and  owing  by  the  assign* 
ors.  The  statute  does  not  hare  regard  to  a  conditional  con- 
veyance, by  which  the  property  may  be  reconveyed  or  revested 
in  the  debtor,  but  to  an  absolute  assignment  to  sell  and  pay 
at  all  events.  This  construction  seems  plain  and  obvious. 
See  Bidgway  vs.  Siewart,  4  Watts  and  Serg.,  383 ;  and  Manr 
lifiic  4*  Mech.  Bank  v9.  Bank  Penn.,  7  id.,  335. 

The  instrument  being  neither  a  mortgage  nor  such  a  trust 
as  by  our  statute  the  parties  were  authorized  to  create,  it  fol- 
lows as  a  matter  of  course  that  none  of  the  defendants 
acquired  such  a  title  to  the  property  under  It  as  would  enable 
them  on  that  ground  alone  successfully  to  defeat  the  action 
of  the  plaintifil  The  intention  of  Sanborn  no  dpubt  was  to 
secure  a  bona  fide  debt,  which  he  owed  to  Clark,  and  there 
can  be  little  question  ftat  under  the  circumstances  a  court  of 
equity  upon  a  proper  application  would  have  given  efibcC 
to  that  intention  as  an  equitable  mortgage,  notwithstanding 
the  irregularity  of  the  instrument,  and  would  have  made  it 
available  as  a  security  at  least  as  against  the  maker.  There 
is  as  little  doubt  also  that  it  could  not  have  been  foreclosed 
by  advertisement  under  the  statuta  l%ese  ate  questions 
however  not  strictly  pertinent  to  inquiries  before  us. 
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There  is  hawever  a  matter  which  we  think  decisive  of  the 
present  controversy,  and  for  which  the  judgment  of  the  cir- 
cuit court  must  be  reversed.  We  have  decided  in  the  case  of 
Noah  vs.  Churchy  at  this  term,  supra,  303,  that  a  judgment  in 
partition,  where  the  proceedings  were  regularly  had  against 
unknown  owners,  was  conclusive  as  to  title  of  the  partitioned 
premises,  ais  against  all  the  world,  jl  fortiori,  it  must  be 
held  conclusive  as  against  all  persons  who  were  made  parties 
and  brought  in  by  name.  Marvin  was  party  defendant  to  the 
suit  in  partition  in  which  judgment  was  rendered  August 
15,  1856,  by  the  circuit  court  of  Racine  county.  He  was 
regularly  brought  in  by  publication  under  the  statute.  The 
objection  to  the  order  of  publication  is  clearly  untenabla 
Section  5,  of  chap.  131,  of  the  statues  of  1849,  authorized 
county  judges  to  exercise  the  power  of  a  judge  of  the  circuit 
court  at  chambers.  The  same  power  of  making  the  order 
was  conferred  upon  him  as  upon  the  circuit  judge.  That 
there  was  no  proof  of  title,  cannot  be  listened  to.  The  judg- 
ment recites  that  it  appeared  from  the  abstracts,  exhibits  and 
testimony  adduced  by  the  complainants,  that  they  were  en- 
titled in  fee  to  one  equal  undivided  half  of  the  premises. 
This  is  conclusive  upon  that  question.  The  provisions  of 
section  2^,  of  chap.  108,  statutes  1849,  must  be  r^arded  as 
directory  to  the  commissioners ;  and  when,  as  in  that  case^ 
the  allotments  made  are  susceptible  of  an  accurate  description, 
by  reference  to  known  public  boundaries  or  government  sur- 
veys, they  must  be  regarded  as  sufficient,  without  a  designa- 
tion of  boundaries  by  posts,  stones,  or  other  permanent  mon- 
uments. These  directions  can  only  be  held  applicable  to 
those  cases  where  such  monuments  become  necessary  to  an 
accurate  and  clear  description  of  the  several  parts  or  portions 
allotted. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  331 


Oildwtll  Ti.  LawrvMe. 


CALDWELL  vs.  LAWRENCE. 

AFPXAX.  FBOM  CIBCVIT   COURT,  RACINE   COUNTY. 
Hoard  Octobw  20^  1850.]  [DMidad  Jannaiy  i,  1860. 

Lien — Assignment. 

Tha  lien  of  the  mechanio,  lamberman,  Ac,  for  work  and  materialf,  is  a  personal 
right,  and  cannot  be  transferred  or  assigned,  so  as  to  enable  the  assignee  to 
proseente  the  olaim  in  his  own  name  and  avail  himself  of  the  benefli  of  the  lien 
giyen  against  the  bnilding. 

This  was  an  action  commenced  by  Eben  R  Caldwell 
against  Judah  M.  Lawrence,  to  enforce  a  lien  for  lumber  fur- 
nished by  Lansing  Bicknell,  a  lumber  merchant,  to  Lawrence, 
ttnd  used  in  the  construction  of  a  dwelling  house.  The 
amount  had  been  determined  between  Bicknell  and  Law- 
rence, and  a  note  for  071  51  given  for  its  payment;  and  Bick- 
nell filed  his  lien  under  the  statute  for  the  amount ;  but  before 
suit  brought,  assigned  the  note  to  Caldwell,  who  now  brings 
this  suit  To  the  complaint  filed  there  was  a  general  demur- 
rer. This  demurrer  was  overruled,  and  the  defendant  was 
then  defaulted  for  want  of  an  answer ;  and  the  cause  was  re- 
ferred to  a  commissioner,  who  reported  that  the  lumber  had 
been  furnished  and  used,  and  its  valua  Upon  this  re- 
port judgment  was  rendered  for  the  damages  and  costs,  and 
declaring  the  lien  and  directing  its  sale. 

From  so  much  of  the  judgment  as  declares  the  lien,  the 
defendant  appealed  to  this  court 

Cory,  Farr  ^  Evans,  for  the  appellant 

Geo.  B.  Juddy  for  the  respondent 

J3y  the  Court,  Painb,  J.  Without  attempting  to  determine 
any  of  the  other  questions  discussed  in  the  briefs  of  coun^ 
we  think  so  much  of  the  judgment  as  is  appealed  from,  must 
be  reversed,  for  the  following  reason :    It  was  a  proceeding  to 
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enforce  a  lumber  merchant's  lien,  prosecuted  by  the  respond- 
ent in  his  own  name,  he  being  an  assignee  of  the  claim.  And 
we  have  come  to  the  conclusion  that  such  a  lien  is  not  as- 
signable, so  as  to  enable  the  assignee  to  prosecute  the  claim 
in  his  own  name,  and  avail  himself  of  the  lien  given  by  the 
statute  to  mechanics  and  material  men.  There  is  nothing  in 
the  general  statute  on  the  subject  making  such  liens  assigna- 
ble, nor  is  there  anything  expressly  prohibiting  it  But  it 
gives  the  right  to  the  mechanic,  or  the  one  who  has  furnished 
the  materiala  It  provides  that  he  may  file  his  petition  or 
claim,  and  contemplates,  through  all  its  provisions,  that  he  is 
the  one  to  avail  himself  of  the  privil^es  which  it  gives.  The 
general  rule  is,  that  a  lien  is  a  personal  right  and  cannot  be 
transferred.  Daubigny  vs.  Duval,  6  T.  R.,  604^  And  it  seems 
to  have  been  modified  only  to  the  extent  of  allowing  the 
party  to  transfer  the  property  to  another  for  his  own  benebt, 
and  to  hold  as  his  agent,  so  that  the  lien  may  be  preserved, 
Urquhari  vs.  Mclver  et  €iLj  4  John.,  108 ;  McCombe  vs.  Da* 
vies,  7  East,  5. 

The  legislature  seem  to  have  taken  the  same  view  of  the 
statute  that  we  have,  for  last  winter  they  passed  a  law  amend- 
ing the  general  law,  by  providing  that  any  number  of  persons 
having  liens  may  assign  their  claims  to  one  of  their  own 
number,  and  that  such  assignee  may  have  the  benefit  of  the 
lien  granted  by  the  act  Laws  of  1869,  chap.  113.  This 
shows  that  a  special  provision  was  considered  necessary  to 
enable  any  assignee  to  have  such  benefit,  and  implies  that  no 
other  assignee  is  entitled  to  it  now. 

The  case  of  Pierson  vs.  Tincker,  36  Maine,  384,  is  exactly 
in  point,  and  sustains  our  conclusion.  And  although  it  would 
seem  that  the  question  would  have  frequently  occurred,  we 
have  not  found  any  other  case  where  it  has  been  decided. 

For  the  reason  stated,  so  much  of  the  judgment  as  is  ap- 
pealed firom,  is  reversed  with  costs  and  the  case  remanded. 
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NEWMAN  et  al  w.  KERSHAW. 

APPEAL  PAOlf  CimCUIT   OOUBT^   USLWAUKMM   OOUVTT. 
HMTd  Oetober  16, 1969]  [DeddwlJtavary  4, 18«0. 

Usttry — Jlmendment9 — Contracts. 

In  pleading  oMurj  Ihe  rule  U  well  tetded,  that  the  (koti  maft  be  lei  Ibrth  with  eer- 
Uinty,  so  that  the  ooart  can  see  that  thej  amount  to  nsarj,  and  what  waa  the 
amount  of  the  nsorioos  interest. 

A  defiwtin  stating  the  &ets  of  nsary,  should*  as  a  general  thing,  nnder  the  eode»  be 
reached  by  a  motion  to  make  the  pleading  more  definite^  and  not  by  a  demorrer 
to  the  plea. 

The  rule  in  regard  to  pleading  nsoiy  is  to  striot,  that  defeots  in  regard  to  eertaintj 
are  to  be  held  matters  of  snbttaaee ;  and  no  erideooe  oan  be  giT«i  under  a 
pleading  oontalning  only  general  allegations  of  nenry. 

There  is  no  doabt  of  the  power  and  duty  of  ooorts  to  allow  amendments  to  plead- 
ings in  fnrtheranoe  of  jostioe,  and  apon  snoh  terms  as  may  be  proper  i  and  on- 
der  this  power  of  the  eonrt,  a  defense  of  nsmry  may  be  amended.  Bat  wheth« 
er  in  sooh  case  it  might  not  be  "  a  ftirtheranoe  of  jastioe"  to  reqaire  the  partj 
to  pay  the  principal  sum  loaned,  as  a  oonditlon  of  amendment    Qaere  ? 

Under  the  general  rule  that  contracts  are  to  be  goremed  by  the  law  of  the  place 
of  performanoc,  it  is  held  that  a  contract  for  the  payment  of  money,  made  in 
one  ftate,  where  the  interest  reserred  would  be  illegal,  is  still  ralid,  If  it  if 
payable  in  another  states  where  the  interest  is  legal,  there  being  no  intent  to 
erade  the  laws  of  the  state  where  the  contract  was  made  i  so  contracts  hare 
been  held  illegal,  although  ralid  by  the  law  of  the  state  where  made,  if  paj« 
able  in  a  state  where  they  would  be  void  for  usury. 

A  contract  made  in  a  state  where  it  is  ralid,  but  which  is  to  be  performed  ia 
another,  where  it  would  be  inralid,  must  depend  for  its  ralidity  on  the  dedi- 
ion  of  the  question  of  the  laws  of  which  of  these  states  shall  goTcm  the  con- 
tract, and  this  should  be  determined  by  the  intention  of  the  parties,  gathered 
from  the  whole  transaction,  rather  than  from  the  fact  in  which  of  the  statee 
the  security  for  the  performance  of  the  contract  shall  He;  though  the  locatioQ 
may  hare  an  influence  in  determining  what  that  intention  actually  is. 

The  place  of  payment  nuy,  in  the  absence  of  any  more  controlling  clrcumstancei 
be  sniBcient  to  show  that  the  parties  intended  to  refer  the  contract  to  the 
law  of  that  place;  but  if  the  loan  was  actually  made  in  another  state,  the 
money  to  be  used,  the  parties  residing,  and  the  security  giren  there,  and  if 
by  the  law  of  that  state,  the  oontraot  would  be  ralid,  but  inralid  by  the  law 
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of  the  place  of  payment,  theae  faota  may  well  be  held  to  hare  a  stronger  in. 
flaenee  in  showing  the  intention, than  the  mere  plaee  of  payment;  and  where 
the  intention  is  rebnjtted,  the  role  should  oease. 

The  case  of  Piatt  «w.  Bohinton,  tupra  128,  considered  and  approred. 

The  ease  otFither  etoLvt.  (Hi9,  8  Chand.,  83,  considered  and  defined. 

The  mere  wriUng,  by  which  the  repayment  of  a  loan  is  seewed,  does  not  always 
eridenoe  the  whole  of  a  contract,  or  transaction  between  the  parties,  and  there- 
fore  does  not  disclose  the  entire  place  of  performance^  or  whether  the  oontraot 
be  Talid  or  not;  thus  on  a  contract  to  loan,  the  lender  performs  his  part  in 
one  state,  and  the  place  of  payment  is  in  another,  the  place  of  the  perform* 
ance  being  partly  in  one  state  and  partly  in  another,  then  the  laws  of  the  first 
state  would  be  applicable,  and  the  contract  be  held  yalid ;  whereas,  if  the  loan 
were  made  in  the  latter  state,  the  money  used  and  to  be  repaid  there  with  usur- 
ious interest,  it  would  be  invalid. 

A  subsequent  purchaser  of  real  property  is  entitled  to  ayoid  a  prior  incumbrance^ 
by  mortgage,  on  the  ground  of  usury  in  the  making  thereof;  as  where  the 
defendant  to  an  action  to  foreclose  a  mortgage,  as  subsequent  purchaser  set  forth 
that  he  purchased  the  property  with  the  information  from  the  grantor  of  the 
usurious  character  of  the  prior  mortgage,  and  relied  on  being  able  to  avoid  it  for 
that  reason;  that  he  had  also  giren  the  grantor  a  mortgage  for  a  part  of  the 
consideration  money :  Held,  that  he  might  might  make  that  defense . 

Upon  a  defense  of  usury,  it  is  not  necessary  to  allege  a  tender  of  the  principal  loan- 
ed  in  the  pleading,  before  the  party  should  have  the  benefit  of  the  plea,  nor  was 
the  want  of  such  an  allegation  a  ground  of  demurrer. 

The  proYlsicffl  of  the  statute  of  Wisconsin,  requiring  the  party  who  relies  upon  the 
defense  of  usury  to  avoid  the  payment  of  interest,  to  prove  that  he  had  tendered 
the  principal  sum  loaned,  before  he  shall  receive  any  advantage  of  such  defense, 
was  designed  only  to  regulate  the  elTect  and  validity  of  contracts  made  under  it, 
and  not  of  those  made  under  the  laws  of  another  state;  thus  they  are  notappU  c- 
able  to  a  contract  made  in  the  state  of  New  York,  and  to  which  the  laws  of  that 
state  apply. 

The  lex  fori,  which  applies  to  the  remedy  upon  contracts,  is  not  to  be  extended  so 
as  to  make  a  contract  void  for  usury  in  one  state  valid  in  another,  where  it  is 
sought  to  be  enforced  upon  the  security. 

If  a  defendant  in  an  action  to  foreclose  a  mortgage  on  land  in  this  state,  sets  up  a 
good  defense  of  usury  under  the  laws  of  New  York,  and  is  able  to  sustain  it  with- 
out the  affirmative  aid  of  a  court  of  equity,  there  being  no  law  requiring  him  to 
pay  the  principal,  he  is  not  bound  to  make  an  offer  to  pay  before  he  can  have 
the  benefit  of  the  defense. 

Whether  a  party  can  be  examined  for  the  purpose  of  eliciting  facts  to  enable  the  op- 
posite party  to  plead  usury ;  and  whether  if  he  can,  an  application  for  such  an 
examination,  is  such  a  resort  for  affirmative  relief  to  a  court  of  equity,  as  under 
the  law,  as  it  now  exists,  of  authority  to  examine  parties  as  witnesses,  requires 
the  payment  of  the  principal  sum  loaned*    Quere. 
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This  was  an  action  brought  by  William  H.  Newman  and 
Edward  Franks  against  John  Kershaw,  impleaded  with 
Theodore  Perry,  and  several  others,  to  foreclose  a  mortgage 
upon  premises  situated  in  the  State  of  Wisconsin,  and  which 
was  executed  and  delivered  by  Perry  to  them,  within  the 
state  of  New  York,  to  secure  a  bond  for  ||20,000,  with  inter- 
est at  seven  per  cent  Kershaw  alone  answered  the  com- 
plaint, and  averred  that  he  was  a  subsequent  purchaser  of 
the  mortgaged  premises,  for  the  consideration  of  1133,000; 
that  he  bought  the  premises,  believing  the  mortgage  to  be 
void,  because  of  usury  in  making  the  bond  and  mortgage. 
The  usury  was  set  forth  to  the  effect,  that  the  defendant 
was  informed  and  believed,  &a,  that  heretofore,  at  various 
times  during  the  winter  of  1855,  and  the  spring  and  sum- 
mer of  1856,  at  the  city,  county,  and  state  of  New  York,  it 
was  corruptly,  and  against  the  form  of  the  statute  of  the 
state  of  New  York,  in  such  case  made  and  provided,  agreed 
by  and  between  William  H.  Newman,  and  Edward  Franks, 
and  Theodore  Perry,  that  Newman  and  Franks  should  lend 
and  advance  to  Perry  large  sums  of  money,  to  the  amount  of 
twenty  thousand  dollars,  and  that  Perry  should  pay  to  New- 
man  and  Franks,  and  they  should  receive  interest  upon  such 
loans,  and  for  the  use  and  forbearance  of  said  sums  of 
money,  at  and  after  a  rate  greater  than  the  rate  of  seven 
dollars  upon  one  hundred  dollars  for  one  year,  to-wit :  at  and 
after  the  rate  of  seven  dollars  upon  one  hundred  dollars  for 
one  year,  and  the  further  sum  of  two  dollars  and  fifty  cents 
upon  one  hundred  dollars  for  alleged  commissions,  to  be  paid 
by  Perry  to  Newman  and  Franks  for  such  loans  and  ad- 
vances ;  and  which  moneys,  so  to  be  loaned  and  advanced, 
this  defendant  is  informed  and  believes,  and  states  on  his  in- 
formation and  belief,  were  the  moneys  of  Newman  and 
Franks,  and  tfie  additional  two  dollars  and  fifty  cents  on 
the  one  hundred  dollars,  so  agreed  to  be  paid  and  received 
as  commissions,  in  fact,  was  for  the  use  and  forbearance  of 
the  moneys  of  Newman  and  Franks,  and  above  the  interest 
at  the  rate  of  seven  dollars  on  the  one  hundred  dollars. 
That  the  loans  were  made  to  the  amount  of  $20,000,  but  the 
dates  of  the  loans,  the  ^amounts,  and  the  periods  of  forbear- 
ance, he  could  not  state  more  particularly,  and  he  prayed  the 
examination  of  the  plaintifEs  in  reference  thereto.  The  an- 
swer then  set  forth  tne  statute  of  New  York  at  length,  and 
averred  that  the  contract  was  void  under  the  statutes  of  that 
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State.  To  this  answer  the  plaintiff  filed  a  general  demorrer ; 
which  was  sustained,  and  from  that  order  the  defendant 
took  this  appeal 

Cfroaks,  WeUa  4*  Brigham^  for  the  respondent 

1.  The  answer  does  not  state  facts  sufficient  to  constitute 
the  defence  of  usury.  A  party  setting  up  the  defence  of  usury 
must  aver  clearly  every  particular  necessary  to  establish  the 
usury  charged.  The  usury  must  be  set  up  in  distinct  terms. 
The  terms  of  the  contract,  and  the  quantum  of  the  usurious 
interest,  must  be  specified  and  distinctly  set  out  Cloves  vs. 
ThaytTj  3  Hill,  566  ;  New  Orleans  O.L.fyB.  Co.  vs.  Dudley^ 
8  Paige,  457  ;  Curtis  vs.  Martin,  11  Paige,  17 ;  Fay  vs.  Grim- 
sted,  10  Barb.,  (8.  C.,)  321 ;  Oouldvs.  Horner,  12  Barb.,(S.  C^) 
601 ;  Rowe  vs.  rhillipSy  2  Sand.  Ch.  15  *,  Banks  vs.  Van  Jint- 
wtrp,  5  Abbott's  R.,  41 1 ;  Morris  vs.  Satterley,  6  id.,  74 ;  1 
Saunders,  295,  note  1 ;  5  Leigh's  R,  69;  8  Leigh's  R,  330. 

But  the  appellant  seems  to  admit  the  insufficiency  of  his 
answer  as  a  defence  of  usury,  and  prays  the  examination  of 
the  respondents.  This  we  suppose  to  be  a  prayer  for  discov- 
ery, and  we  suppose  it  to  be  bad  pleading  under  the  Code. 
§  291.  If  a  discovery  can  be  sought  in  this  manner,  the  law 
of  N.  Y.,  on  which  the  appellant  relies,  provides  that,  except 
in  the  case  of  a  borrower,  it  can  be  had  only  on  payment  of 
the  sum  justly  due.  The  appellant  is  not  a  borrower  within 
the  meaning  of  that  statute.  Post  vs.  Preset  Bk.  of  Utica,  7 
Hill,  393 ;  Bronson,  J.,  in  Vilas  et  aL,  vs.  Jones  et  oL,  1 
Comst,  278  ;  Rexford  et  al,  vs.  fFidger,  2  Comst,  131 ;  Curtis 
vs.  Leavitt,  15  N.  Y.  Rep.,  107,  108. 

2.  The  appellant  here  is  a  grantee  of  the  mortgagor,  and 
he  cannot  plead  usury  in  the  transaction  between  the  original 
parties,  as  his  dtefence  to  this  foreclosure,  especially  when  the 
mortgagor  expressly  refuses  to  set  it  up.  It  is  a  personal  de- 
fence. Sands  vs.  Church,  2  Seld.,  35;  DefVolf  vs.  Johnson^ 
10  Wheat,  392 ;  Reading  vs.  Weston^  7  Conn.,  413  ;  Wells  vs. 
Chapman^  13  Barb.,  561;  James  vs.  Oakley,  1  Abb.,  324; 
Farm,  and  Mech.  Bk.  vs.  K.,  1  Mann.,  84. 

3.  If  the  usury  is  well  pleaded,  and  by  a  proper  party,  this 
mortgage  is  not  usurious.  The  mortgage  is  on  Wisconsia 
lands,  and  the  contract  is  governed  by  our  laws,  under  which 
it  is  not  usurious.  Chapman  vs.  Robertson,  6  Paige,  627. 
Although  the  mere  fact  that  the  mortgage  is  upon  Wiscon- 
sin lands,  may  not  of  itself  be  sufficient  to  make  this  a  Wis- 
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eonsin  contract,  sdll,  if  by  its  terms  the  contract  would  be 
bad  in  New  Yorir,  while  it  wonid  be  good  in  Wisconsin, 
^tbat  circumstance  alone  commonly  aiflEbrds  a  conclusire 
test"  The  contract  will  be  so  conslrued  as  to  make  it  good, 
and  not  bad  Oatrntock^  J^  in  Curiu  ot.  Ltaviti^  14  N.  Y^, 
87 ;  Turpm  t».  Potcallj  8  Leigh,  93* 

4.  If  this  mortgage  is  usurious,  and  if  the  appellant  here 
can  make  that  defence,  still  be  must  bring  himself  within  the 
Wisconsin  rule  when  he  pleads  in  a  Wisconsin  court  He 
must  aver  a  tender  of  the  principal,  or  our  courts  cannot 
listen  to  his  defenca  Laws  of  1856,  page  66y  §  2.  The  Isx 
fori,  not  the  lex  loci,  must  govern  as  to  the  mode  of  enforcing 
or  avoiding  a  contract  1  Chitty  PK,  15,  Note  1 ;  2  Kent's 
Com^  458 ;  8  Leigh,  112. 

Emmons,  Van  Dyke  fy  Hamilton,  for  the  appellant 

1.  The  usury  is  sufficiently  pleaded ;  and  if  not,  when  the 
plaintiff  shall  have  made  the  discovery  asked  for,  it  may  be 
amended.  Code,  §  291 ;  id.,  §  77,  et  seq.;  Oatlin  vs.  Ounter,  1 
Kern.,  868,  S.  Ct ;  Dud  vs.  Spence,  1  Abbott's  Pr.  R.,  237 ; 
Bmnks  vs.  Van  Jlnttoerp,  5  Abbott,  411 ;  Smith  vs.  Nichols, 
8  Leigh,  330  ;  Freeman  vs.  Brown,  7  Mon.,  263. 

The  right  of  a  defendant  to  a  suit  in  equity  to  interpose 
this  defence  without  offering  ^  to  do  equity,^^  is  clearly  stated, 
and  the  difference  of  his  position,  and  that  when  he  might 
be  complainant,  explained.  Post  vs.  Dart,  8  Paige,  639 ;  JUtv 
ingston  vs.  Harris,  3  Paige,  532. 

The  point  presented  for  the  decision  of  the  Court  is,  then, 
whether  any  party  but  the  borrower  can  interpose  this  de- 
fence, the  statute  declaring  the  contract  void.  Shtifelt  vs. 
Skqfelt,  9  Paige,  145 ;  Dix  vs.  Van  Wyck,  2  Hill,  525 ; 
Fearsallvs.  Kingsland,  4  Ed.  Ch.,  195;  Sands  vs.  Church, 
2  Seld.,  347 ;  Jackson  vs.  Henry,  10  J.  R.,  185 ;  Brooks  vs. 
Avery,  4  Comst.,  225.  From  the  foregoing  cases,  in  the  ab- 
sence of  authorities  to  the  contrarv,  and  none  can  be  found, 
it  is  apparent  that  in  the  courts  of  the  state  of  New  York  the 
defendant  can  avail  himself  of  the  plea  of  usury. 

The  same  doctrine  is  held  in  England,  Man^fidd  vs.  Ogle, 
81  Eng.  L.  &  Eq.,  357$  in  Massachusetts,  Chreen  vs.  Kemp, 
13  Mass.,  518;  by  the  Supreme  Court  of  the  United  States, 
Loyd  vs.  Scott,  4  Pet,  205 ;  in  New  Jersey,  Brolasky  vs. 
Miller,  I  Stockt,  807 ;  in  Maryland,  N^vs.  Blizzard  et  al, 
6  OiU  k  John&,  18. 

VoL  X.  22 


Digitized  by  CjOOQ IC 


338  WISCONSIN  REPORTS.  [1860 


Newman  et  aL  n*  Ktnhaw. 


It  maybe  contended  that  this  mortgage, not  being  usurious 
by  the  laws  of  the  state  of  Wisconsin,  is  to  be  governed  by 
the  lex  ret  aitse.  This  case  does  not  come  within  the  princi- 
ple announced  in  Chapman  vs.  Bobertsorif  6  Paige,  627,  the 
mortgage  in  that  case  having  been  executed  in  the  state  where 
the  property  was  situated,  and  not  where  the  contract  was  in- 
itiated. In  this  case,  the  contracts  were  made  and  the  mort- 
gage executed  in  the  state  of  New  York,  by  the  laws  of  which 
state  it  is  void,  and  comes  within  the  rule  that  being  void  at 
the  place  of  its  inception,  it  is  void  everywhere  Houghton 
vs.  Page,  2  N.  H.,  42. 


By  the  Courtf  Paine,  J,  The  authorities  cited  by  the  re- 
spondent fully  establish  that  the  defense  of  usury  is  not  sui- 
ciently  alleged  in  the  answer  of  the  appellant  The  rule  is 
well  settled,  that  the  facts  must  be  set  forth  with  certainty,  so 
that  the  court  can  see  that  they  amount  to  usury,  and  what 
was  the  amount  of  the  usurious  interest  But,  although  it 
was  not  raised  by  counsel,  the  question  has  occurred  to  us 
whether,  under  the  present  system  of  practice,  a  defect  in  this 
respect  is  to  be  reached  by  demurrer,  or  whether  the  only 
remedy  is  by  motion  to  make  the  pleading  more  definite  and 
certain.  As  a  general  rule,  the  latter  is  undoubtedly  the 
only  course.  But  the  question  is  whether  the  rule  in  r^ard 
to  alleging  usury  is  so  strict,  that  defects  in  respect  to  cer- 
tainty should  be  held  matters  of  substance,  to  be  reached  by  a 
demurrer.  It  was  frequently  held,  under  the  old  system,  that 
no  evidence  could  be  given  under  a  pleading  containing  only 
general  allegations  of  usury ;  8  Paige,  458-9 ;  and  the  chan- 
cellor there  intimates  that  it  is  matter  of  ^  substance.'*  We 
have  found  no  case  since  the  adoption  of  the  code  alluding  to 
the  point,  except  that  of  Ootdd  vs.  Homer,  12  Barb.,  601,  in 
which  the  answer  was  held  defective  in  this  particular.  It 
was  claimed  that  the  opposite  party  should  have  objected  to 
it,  as  ^  uncertain  and  indefinite  f  but  the  court  held  that  be- 
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cause  the  pleadings  were  put  in  before  this  power  of  moving 
to  make  pleadings  more  definite  and  certain,  had  been 
adopted  in  the  code,  therefore  the  party  was  not  bound  to 
resort  to  that ;  implpng  that  if  the  pleading  had  been  put  in 
after  this  provision,  he  would  have  been.  But  without  deter- 
mining whether  if  the  only  defect  was  a  mere  want  of  partic- 
ularity, it  could  be  reached  by  demurrer,  we  think  the  de« 
murrer  must  be  sustained  here,  for  the  reason  that  the  answer 
itself  alleges  that  under  its  alleged  usurious  agreement,  the 
sum  of  ^20,000  was  actually  advanced  by  the  respondents. 
The  mortgage  being  for  that  exact  sum,  and  drawing  only 
legal  interest,  this  allegation  would  seem  itself  to  refute  the 
general  allegation  of  usury,  and  render  the  pleading  defective 
in  substance. 

But  it  was  assumed  by  the  counsel  for  th^  appellant,  that 
the  answer  may  l^  amended ;  and  the  right  was  said  to  have 
been  conceded  by  the  other  side,  in  the  court  below.  In  sup- 
port of  the  right,  the  case  of  Cailin  w.  OunteTy  1  Eem.,  368, 
is  referred  to.  The  court  there  held,  that  where  an  immate- 
rial variance  occurred  between  the  facts  proved,  and  those 
alleged  in  the  answer  setting  up  usury,  it  should  be  disre- 
garded, under  the  positive  provisions  of  the  code.  But  they 
state  that  previously  the  law  would  have  been  otherwise,  and 
they  expressly  distinguish  the  case  from  one  where  the  party 
was  asking  some  "  indulgence''  from  the  court  In  the  sub- 
sequent  case  of  Ocuper  vi.  Adorns^  24  Barb.,  287,  it  was  held 
that  a  party  could  not  amend  a  defence  of  usury  after  judg- 
ment on  a  report  of  referee,  without  consenting  to  let  the 
judgment  stand  for  the  amount  actually  dua  We  have  no 
doubt  of  the  power  and  duty  of  the  court  to  allow  an  amend- 
ment of  any  pleading  ^  in  furtherance  of  justice,  and  upon 
such  terms  as  may  be  proper ;''  but  where  a  defense  of  usury 
is  sought  to  be  amended,  there  may  be  a  question  whether  it 
is  not  ^  in  furtherance  of  justice/'  to  require  the  party  asking 
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it,  to  submit  to  die  payment  of  what  is  justly  du&  We  have 
£Blt  it  necessary  to  pass  upon  the  question  whether  the  answer 
may  be  amended,  because  if  it  could  not,  having  decided  that 
tbe  demurrer  must  be  sustained,  it  would  be  unnecessary  to 
determine  any  of  the  other  questions  made  on  the  axgument 

Holding  that  it  may  b^  amended,  we  will  proceed  to  deter- 
mine theoL  And,  in  the  first  place,  we  have  no  doubt  that 
this  contract  is  to  be  governed  by  tte  laws  of  New  York.  The 
general  rule  that  contracts  are  to  be  governed  by  the  law  of 
the  place  of  performance,  is  too  well  settled  to  require  the  cita- 
tion  of  authorities.  Under  this,  it  has  firequendy  been  held 
that  contracts  for  the  payment  of  money,  made  in  a  state 
where  the  interest  reserved  would  be  illegal,  are  still  valid,  if 
it  is  payable  in  another  state,  where  the  interest  is  legal,  there 
having  been  no  intent  to  evade  the  laws  of  the  state  where 
the  contract  was  made.  And  on  the  other  hand,  such  con^ 
tracts  have  been  held  illegal,  although  perfectly  valid  by  the 
law  of  the  state  where  made,  if  payable  in  a  state  where  they 
would  be  void  for  usury.  The  authorities  upon  the  subject 
are  referred  to  in  Story's  Conflict  of  Laws,  and  the  whole 
subject  very  fully  discussed  from  sec.  280  to  sec  32a 

But  there  are  some  cases  which  hold  that  a  contract  made 
in  a  state  where  it  is  valid,  but  to  be  performed  in  another, 
where  it  would  be  invalid,  may  after  all  be  held  valid  by  re- 
ferring it  to  the  law  of  the  state  where  made.  The  case  of 
De  Peon  vs.  HumphreySy  20  Martin  L.  R.,  1,  and  Chapman 
vs.  Robertson^  6  Paige,  627,  lye  the  leading  authorities  in  fii^ 
vor  of  this  position.  And  the  same  view  is  supported  with 
much  force  in  the  opinion  of  this  courts  in  the  case  of  Fisher 
etalvs.  Otis  etoLyS  Chand.,  83.  Whichever  way  this  ques- 
tion ma.y  be  finally  settled,  I  think  it  must  depend  on  wliich 
law  is  held  applicable  to  the  contract  itself,  and  not  merely  on 
the  quesdon  whether  the  security,  if  considered  alone,  would 
be  valid  by  the  law  of  the  state  whese  the  bmds  lie.    I  think 
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there  is  great  force  in  the  posttioii  of  Judge  Hubbell,  tiiat  the 
pnnciples  of  law  upoQ  this  eubjeot  are  based  upon  the  pre- 
sumed intention  of  the  parlies.  And  this  being  so,  the  &ot 
that  security  is  given  upon  lands  in  a  state  where  the  contraist 
would  be  valid,  may  perhaps  have  much  influence  in  deter- 
mining what  that  intention  was.  But  if  this  circumstance 
alone,  or  in  connection  with  the  fact  that  the  money  may  have 
been  actually  loaned,  and  Ae  whole  contract  executed  in  the 
state  where  the  lands  lie,  though  the  money  is  to  be  repaid  in 
another,  shall  be  held  sufficient  to  show  that  the  parties  in- 
tended to  be  governed  by  the  law  of  the  state  where  they  act- 
ed, then  tliat  law  should  be  heiA  to  govern  the  contract,  not 
only  there,  but  everywhere  If  a  loan  is  made  here  and  a 
note  given  payable  in  New  York,  and  security  given  on  lands 
h^e,  and  those  &ct8  should  be  held  by  onr  courts  sufficient 
to  make  our  law  applicable  to  the  contract,  then  they  should 
have  the  same  effect  in  a  suit  on  the  note  in  New  York,  and 
it  should  be  sustained  there,  even  though  invalid  if  governed 
by  their  law.  The  rule  upon  this  point  should  be  uniform 
and  certain,  and  the  same  law. applied  to  the  contract  every^ 
where,  and  not  one  law  in  one  place  and  another  in  a  differ- 
ent place.  Justice  Story  in  his  work  before  cited,  thinks  the 
case  of  Ckcgman  vs.  Robertson^  cannot  be  sustained  upon 
the  grounds  upon  which  it  was  placed  by  the  chancellor.  If 
it  was  intended  in  that  case  to  decide  that  the  security  could 
be  enforced  in  New  York  merely  because  the  lands  were  there, 
while  conceding  that  the  law  of  England  was  properly  ajipli- 
oable  to  the  contract,  to  which  the  security  was  incident,  and 
made  it  void,  then  I  do  not  see  how  it  can  be  sustained.  But 
I  do  not  so  understand  the  decision.  On  the  contrary,  1  un- 
derstand the  chancellor  to  rely  on  the  fiicts  that  the  mortgage 
was  actually  executed  in  that  state,  upon  lands  there  situated, 
and  that  the  mortgagor  resided  there,  the  mortgage  itself  also 
containing  a  covenant  for  the  payment  of  the  money,  which 
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is  treated  as  the  principal  contract^  and  that  the  money  was 
to  be  used  by  the  borrower  in  that  state,  to  show  that  the  con- 
tract itself  was  taken  out  of  the  general  rule,  as  to  the  place  of 
performance,  and  should  be  governed  by  the  laws  of  New 
York.  I  understand  him  to  assert  distinctly  that  it  should  be 
enforced  in  the  English  courts  if  suit  had  been  brought  on  it 
there,  notwithstanding,  if  governed  by  their  law,  it  would 
have  been  void.  And  with  this  view  I  think  its  principle 
may  be  sustained.  It  does  not  attempt  to  hold  one  law  appli- 
cable to  the  security,  while  conceding  that  another  is  applica- 
ble to  the  contract;  but  relies  on  the  facts  mentioned,  to  take 
the  contract  itself  out  of  the  rule  that  the  law  of  the  place  of 
payment  must  govern.  And  I  am  not  prepared  to  say  that 
such  facts  do  not  furnish  solid  grounds  for  making  the  excep- 
tion. The  place  of  payment  may,  in  the  absence  of  any  more 
controlling  circumstances,  be  sufficient  to  show  that  the  par- 
ties intended  to  refer  their  contract  to  the  law  of  that  place. 
But  if  the  loan  was  actually  made  in  another  state,  the  mon- 
ey to  be  used  there,  the  parties  residing  there,  the  security 
^ven  there,  and  if  by  that  law  the  contract  would  be  valid, 
and  it  would  be  invalid  by  the  law  of  the  place  of  payment, 
these  facts  may  well  be  held  to  have  a  stronger  influence  in 
showing  the  intention,  than  the  mere  place  of  payment,  and 
the  rule  itself  resting  upon  that  intention,  where  the  intention 
is  rebutted  the  rule  should  cease. 

'l^'his  view  is  taken  in  a  recent  well  reasoned  opinion,  by 
Ju^ice  Gholson,  recently  elected  to  the  supreme  bench  of 
Ohio,  but  then  judge  of  the  superior  court  of  Cincinnati  It 
was  in  the  case  of  ^ttoater  vs.  Rcdqfson  et  aJL^  reported  in  4 
Am.  Law  Reg.,  549.  A  loan  was  made  in  Cincinnati,  and 
notes  given,  payable  in  New  York.  They  bore  ten  per  cent 
interest,  valid  by  the  law  of  Ohio,  but  invalid  by  the  law  of 
New  York.  Security  was  also  given  on  lands  in  Cincinnati. 
The  court  held  the  contract  governed  by  the  law  of  Ohio. 
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And  in  examining  the  question  upon  principle^  some  impor* 
tant  suggestions  are  made,  which  I  have  not  seen  elsewhere. 
They  were,  1,  that  the  use  of  money  is  worth  more  in  some 
states  than  in  others ;  that  the  laws  of  each  state  fixing  the 
amount  of  interest  that  may  be  taken,  should  be  held  to  de- 
termine the  value  in  that  state,  and  that  therefore  when  a  loan 
is  made  in  a  state  to  be  used  diere,  and  the  interest  reserved 
is  legal  there,  the  law  of  Aat  state  should  determine  its  va^ 
lidity,  even  though,  for  their  convenience,  the  parties  have 
made  it  repayable  elsewhere.  Another  suggestion  is,  that  the 
mere  writing  by  which  the  repajrment  of  a  loan  is  secured, 
does  not  evidence  the  whole  contract  or  transaction  between 
the  parties,  and  therefore  does  not  disclose  the  entire  place  of 
performanca  Thus,  in  that  case,  the  contract  was  to  loan, 
and  the  lender  performed  his  part  o^  it  in  Ohio ;  so  that  the 
place  of  performance  was  partly  there  and  partly  in  New 
York.  And  upon  these  grounds  the  court  held  the  law  of 
Ohio  applicabla  But  it  is  expressly  conceded  that  if  the 
contract  had  been  made  in  Ohio,  for  a  loan  to  be  made  in 
New  York,  the  money  to  be  used  there,  and  to  be  repaid  there, 
with  interest  at  ten  per  cent,  it  would  have  been  invalid.  It 
was  said  that  such  a  contract  would  stand  on  the  same  foot- 
ing as  one  executed  wholly  in  New  York. 

I  have  thus  referred  to  these  cases  which  establish  the  only 
exception  to  the  general  rule,  that  the  law  of  the  place  of 
payment  is  to  govern,  to  show  that  none  of  them  sustain  the 
position,  that  where  a  loan  is  made  between  parties  residing 
in  one  state,  the  money  to  be  used  there  and  repaid  there,  the 
mere  giving  of  security  upon  lands  in  another  state,  can  with- 
draw the  contract  from  the  operation  of  the  laws  of  the  state 
where  made.  The  case  of  De  Wolf  vs.  Johnson,  10  Wheat, 
cited  by  the  respondent,  holds  expressly  that  it  cannot  And 
if  it  cannot  withdraw  the  contract,  we  know  of  no  case  show- 
ing that  the  security  which  was  merely  incident  to  the  deb^ 
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diould  be  enforced  by  tlM  courts  of  the  state  where  the  land 
was  situated,  while  oonceding  the  deU  itself  to  be  void.  And 
we  do  not  think  such  a  position  can  be  sustained  upon  prtn- 
tipla 

In  this  case  the  parties  aU  resided  in  New  York,  die  loan 
was  made  tbeie,  the  money  used  there,  and  to  be  repaid  thefe, 
and  the  laws  of  that  state  must  govern  the  contract  as  to  its 
▼alidky  and  effect 

But  the  further  question  is  ma^  whether  the  appelant, 
being  a  subsequent  purchaser  of  the  property,  is  entitled  to 
avoid  the  prior  incumbrance  on  the  ground  of  usury.  It  was 
discussed  on  both  sides,  as  though  this  should  be  determined 
by  the  established  rule  on  that  subject  in  New  York,  if  indeed 
any  rule  is  established.  The  respondents  ^aim  that  accord- 
ing  to  the  New  York  decisions,  and  the  decisions  of  other 
courts,  such  subsequent  purchaser  cannot  take  advantage  of 
usury  in  a  prior  mortgaga  The  appellant  claims  that  this 
rule  indudes  only  purchasers  of  the  equity  of  redemption 
ai«!ely,  who  buy  subject  to  the  incumbrance,  and  does  not 
extend  to  those  who  buy  the  property  itself^  with  a  view  to 
avoid  the  incumbrance.  After  carefully  examining  the  cases 
cited,  we  have  come  to  the  condusion  that  the  latter  is  the 
true  rule. 

We  shall  not  attempt  a  review  of  the  numerous  cases  on 
the  sublet,  but  it  is  expressly  held  that  a  purchaser  generally 
from  the  mortgagor,  and  not  of  the  equity  of  redemption 
merely,  may  avail  himself  of  usury  in  a  prior  mortgage,  in 
Brooks  vs.  ^very^  4  Com.,  229.  And  we  think  there  is  noth- 
ing ki  the  subsequent  case  of  Sands  vs.  Churchy  2  Sold.,  347, 
or  in  any  of  the  other  cases  cited,  where  subsequent  purchas- 
ers were  prohibited  from  setting  up  this  defense,  in  conflict 
with  this  decision.  They  were  cases  where  the  purchaser 
had  bought  the  equity  of  redemption  merely.  And  the  very 
grounds  upon  which  they  were  excluded,  imply  that  one  who 
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porchaaes  generally,  and  not  mbject  to  the  prior  incumbrance, 
would  not  be  ezclikLed.  They  say,  Jitaif  that  the  debtor  caft 
waire  the  forfetture  if  he  sees  fit ;  and  if  he  selLi,  mli^  to 
the  incumbrance^  that  affirms  it,  and  amonnts  to  a  wai^^er 
They  say  again,  that  where  the  porchasear  bujrs  subject  to  i^ 
be  thereby  agrees  that  it  shall  be  paid  out  of  the  property, 
and  cannot  aftorwards  be  heard  to  object  to  it,  and  upon  this, 
and  not  on  the  personal  character  of  th«  defense,  the  judge 
rested  his  optnkm  in  JSamU  v$.  C^wxk  Ttiey  say,  furtfaac, 
that  to  allow  such  a  purchaser  to  set  up  tfatt  defense  would 
not  benefit  the  borrower,  but  would  only  transfer  the  moitey 
ftotn  the  pocket  of  Ae  lender  to  that  of  the  pufchaan.  Noim 
of  dtese  reasons  exist  in  case  of  a  purchaser,  not  subject  to 
the  incumbrance.  There  the  gmator  does  not  waive  by  sell- 
ing subject  to  it,  but  by  selling  generally,  as  though  the  in- 
cumbf  anoe  was  moid,  clearly  insists  on  the  forfeituiie.  The 
puicl^kser  does  not  vecognioe  it  And  maintainmg  this  right 
on  the  part  of  sneh  a  purchaser  is  benefiting  the  borrower, 
because  it  enables  him  to  sell  his  property  and  tseat  the  ia^ 
eumbranoe  as  void,  as  die  statute  declans  it  To  hold  other* 
wise  would,  as  the  diancellor  suggests,  in  Shtfeli  va.  Sk^fdi^ 
S  Paige,  145,  leave  the  property  ^:to  a  oeortain  extent  inaUQ»- 
able  in  his  hand&^ 

The  answer  here  sets  forth  a  purchase  of  the  property  gen* 
erally,  and  that  tfie  defendant  was  informed  by  the  grantor  of 
the  usurious  character  of  the  prior  mortgage,  «id  relied  on 
being  able  to  avoid  it  It  also  aveis  that  he  gave  a  mortgage 
of  09/)OO  for  part  of  the  podrchase  money,  to  wtuch  amount 
the  mortgagor  is  still  interested.  We  must  hoM,  therefoiia^ 
that  the  defendant  is  emitlsd  to  avail  himself  of  die  defense 
of  usury  against  this  mortgage,  if  usury  existed. 

The  only  other  question  discussed  was,  whether  it  was 
necessary  for  the  appellant  to  offer  to  pay  the  principal  snm 
loaned    The  respondent's  counsel  contended  that  such  offer 
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was  nessary  under  section  6,  chap.  61,  R.  S.,  1858,  which  was 
in  force  when  these  pleadings  were  made  up.  Even  if  this 
statute  were  held  applicable  to  the  case,  yet  we  have  decided 
in  the  case  of  Piatt  vs.  JRobinsofiy  supra^  188,  at  this  term,  that 
it  did  not  require  an  allegation  of  tender  in  the  pleading,  but 
only  that  it  should  be  proved  before  the  party  should  have 
die  benefit  of  the  plea.  Under  that  decision,  therefore,  the 
want  of  such  an  all^ation  or  offer  to  pay  the  principal  would 
be  no  ground  of  demurrer.  But  as  the  parties  desired  a  de- 
cision of  this  question  on  its  merits,  we  will  state  the  conclu- 
sion to  which  we  have  coma  That  is,  that  this  provimon 
of  our  statute  is  not  applicable  to  a  case  of  this  kind,  but  was 
only  intended  to  apply  to  contracts  made  under  our  law,  by 
which  the  usurious  security  is  valid  for  the  principal  loaned 
Having  enacted  this  in  section  4,  it  was  very  naturally  fol- 
lowed by  the  provision  that  the  party  should  tender  the  prin* 
cipaL  It  is  true,  the  language  of  section  6  is  broad  enough  to 
cover  all  cases  of  usury.  But,  we  think  it  must  be  construed 
in  connection  with  the  other  sections,  and  that  it  was  evident- 
ly designed  to  include  only  cases  arising  upon  contracts  to 
which  that  act  was  applicable,  and  not  to  disturb  the  general 
rule  that  contracts  depending  for  their  validity  and  effect  upon 
the  laws  of  other  states  must  be  determined  by  those  laws 
ever3rwhere.  The  language  of  section  4  is  equally  compre- 
hensive. It  8a3rs  ^all  bonds,  notes,''  &c.,  shall  be  valid  to 
secure  the  principal  But  no  one  would  construe  this  as 
intended  to  include  such  instruments  executed  in  other  states, 
under  other  laws.  And  we  think  section  6  falls  within  the 
same  principla  To  hold  otherwise  would  be  to  suppose  that 
the  legislature  while  legislating  for  this  state  intended  to  in- 
clude transactions  occuring  in  other  states,  and  to  provide  that 
although  contracts  made  in  such  other  states  were  void  by 
their  laws,  yet  that  in  this  state  they  should  be  valid  to  a 
certain  extent     This  would  be  a  substantial  repeal  of  the 
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general  rule  above  referred  to,  which  we  think  was  never  in- 
tended. 

In  Oak  vs.  Eastman^  7  Met,  14,  it  was  held  that  no  deduc- 
tions could  be  made  under  the  law  of  Massachusetts  on  a 
usurious  note  executed  in  New  Hampshire,  and  governed  by 
its  laws.  The  court  says:  The  law  of  this  commonwealth  ' 
declaring  what  shall  be  the  rate  of.  interest,  and  what  con- 
tracts shall  be  deemed  usurious,  also  directs  when  suits  are 
brought  what  deductions  shall  be  made;  but  it  is  suits  brought 
on  such  contracts,  that  is,  contracts  made  in  violation  of  its 
own  provisions."  Such  we  think  was  clearly  the  intent  of 
our  statute,  and  it  is  no  answer  to  say  that  this  is  merely  a 
part  of  the  remedy,  which  is  always  governed  by  the  kx  forL 
To  apply  it  to  a  usurious  contract  mad^  under  the  laws  of 
New  York,  would  make  it  something  beyond  a  mere  remedy, 
and  give  it  the  effect  of  determing  the  validity  of  the  contract 
itsell 

The  counsel  for  the  respondent  relies  on  the  decision  that 
the  New  York  law  prohibiting  corporations  from  setting  up 
the  defense  of  usury,  was  applicable  as  well  to  usury  arising 
under  the  law  of  England,  as  to  that  under  the  law  of  New 
York.  The  remarks  of  the  judges  in  Curtis  vs.  Leavitt,  15 
H.  Y.  Rep.,  9,  would  seem  to  go  to  that  extent  But  as  the 
law  of  England,  like  that  of  New  York  made  the  contract 
void,  there  was  no  occasion  for  the  court  to  notice  any  dis- 
tinction. The  corporation  in  that  case  was  also  a  domestic 
one,  and  there  was  no  question  that  it  was  intended  to  be 
reached  by  the  law.  This  decision  alone  we  should  not  re- 
gard as  necessarily  conflicting  with  the  views  we  have  taken. 
But  in  the  subsequent  case  of  Ins.  Co.  vs.  Packer  et  aLy  17  N« 
Y.  R.,  52,  the  same  rule  is  approved,  and  the  court  go  fiirther 
and  hold  that  it  would  apply  to  foreign  corporations,  litigating 
in  the  courts  of  that  state.  I  admit  that  these  two  decisions 
taken  together  seem  in  conflict  with  our  conclusion.    They 
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would  seem  to  show  that  if  an  Eaglish  corporatioQ  should 
be  sued  in  New  York  by  an  English  citizen,  on  an  EkigliA 
contract,  that  the  corporati0n  could  not  show  it  usurious  and 
void  by  the  law  of  England.  But  I  think  that  is  carrying 
the  application  of  local  law  farther  than  Mdier  authority  or 
pmiciple  would  warmnt  It  could  not  be  supported  by  die 
tule  that  no  eountry  is«1)ound  to  enforce  contracts  or  agrea- 
meats  made  in  other  coQntdes,  by  whidi  it  would  violate  iti 
own  public  policy.  It  oould  not  wdl  be  said  that  the  public 
policy  of  New  York  could  ostend  to  affect  contnu^ts  made  be- 
tween citioens  of  another  country,  and  the  execution  of  which 
.eould  only  affect  the  rights  orioterests  ctf  the  citizens  of  Ast 
.country.  And  to  say  tliat  the  law  of  New  York  should  ia 
such  a  case  preirent  the  defendant  from  showing  the  contract 
void  by  the  law  of  Ae  country  where  made,  seems  to  be  ne 
less  than  a  repeal  of  thi^  general  and  essential  rule  that  t 
contract  valid  where  made  is  valid  every  where,  and  if  void 
where  made  is  void  every  whera  It  would  be  making  a  con- 
tract where  none  existed  before.  It  would  be  sa3ring  to  the 
eitiiens  of  ^her  countries  who  had  violated  its  laws,  that  if 
they  could  sue  in  New  York,  their  illegal  contracts  should  be 
enforced.  It  may,  perhaps,  be  competent  for  the  l^islatuie 
of  any  state  to  make  so  serious  an  inioad  upon  the  general 
principle  referred  ta  It  oer^nly  has  entire  control  over  the 
i6medy.  But  it  would  seem  to  be  going  great  lengths  to  say 
ihat  it  may  determine  the  validity  and  effect  of  contracts  be- 
tween the  citizens  of  other  countries,  and  make  those  valid 
that  were  void,  and  those  void  that  were  valid.  To  indicate 
such  an  intention  the  language  should  be  unmistakable,  and 
joertainly  no  (odinary  law,  purporting  only  to  establish  a  rule 
far  the  state  wheie  made,  ^ould  be  stretched  to  an  attempt 
iio  (legislate  for  other  countries.  Nowithstanding  these  casesy 
we  are,  thevefcne,  still  ei  the  opinion  that  our  statute  was  de- 
signed oftly  to  regulate  the  effect  and  validity  of  contracts 
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made  tmder  it,  and  not  those  made  under  the  laws  at  other 
states; 

Was  the  defendant  bound  to  c^er  the  principal,  under  the 
established  rale  in  New  York  ?  We  think  not  It  was  a 
well  settled  rale  in  thtix  courts  of  equitf,  that  where  a 
a  party  had  to  resort  to  the  aid  of  a  court  of  equity,  to 
avoid  a  usurious  contract,  they  would  compel  him  to  do 
equity,  and  pay  the  principal.  But  \Krhere  he  was  a  defend- 
ant, the  odwr  party  having  resorted  to  the  court  to  enforce 
the  security,  this  rale  did  not  prevail  He  stood  there  on  his 
legal  right,  and  if  he  oould  set  up  and  pfove  the  usury, 
without  the  aid  of  the  court,  it  was  bound  to  declare  the  con- 
tract void.  Farming  V9.  Dunham^  5  J.  G  R,  1S2;  Livingston 
V9.  Harris^  3  Paige,  52S.  The  statute  which  changed  this 
rale  as  to  the  borrower,  where  he  filed  his  complaint,  evident- 
ly recognizes  this  same  distinction.  For  it  was  deariy  its  de- 
sign to  place  him  in  the  same  situation  where  he  proceeded 
affinnatively,  as  he  would  have  before  as  defendant  If  the 
previous  rale  had  required  him  to  pay  as  a  defendant,  the 
statute  would  undoubtedly  have  changed  that  also.  We 
think,  therefore,  if  the  defendant  had  set  up  a  good  defense 
of  usury,  and  been  able  to  support  it  without  the  affirmative 
aid  of  a  court  of  equity,  there  was  no  law  requiring  him  to 
tender  the  principal 

Bot  in  his  Miswer  the  defendant  alleges  an  incapacity  to 
aver  the  defense  with  that  certainty  and  particularity  requis- 
ite, and  asks  that  the  plaintiffs  may  be  examined.  By  the 
code  the  action  for  a  discovery  is  abolished,  and  it  provides 
that  every  party  may  be  examined  as  a  witness.  §  §  54,  55, 
chap.  137,  R.  S.,  1858.  Can  a  party,  under  this  provision,  be 
examined  for  the  purpose  of  eliciting  facts  to  enable  the  oppo- 
site party  to  plead  ?  The  only  case  we  have  found  where  the 
question  is  suggested,  is  that  of  Chichester  et  aLvs.  Livingston 
et  aL,  3  Sand.,  718,  and  there  the  court  say,  ^  it  has  been 
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thought  by  somV  that  such  examination  might  be  had  If 
it  can  be  had,  is  an  application  for  such  an  examination, 
such  a  resort  to  a  court  of  equity  for  affirmative  aid,  under 
the  law  as  it  exists,  as  should  bring  a  party  within  the  rule 
requiring  payment  of  principal  ?  And  further,  can  a  party 
be  compelled  to  testify,  when  the  effect  of  his  evidence 
would  be  to  subject  him  to  a  forfeiture?  In  the  case  of 
Livingston  va.  Harris^  3  Paige.  It  was  held  that  he  could 
not  In  the  case  of  Cooper  fy  Staines  vs.  Tcq^pan^  4  Wia, 
371,  the  question  is  alluded  to,  and  it  is  said  that  the  defend- 
ant in  such  a  case,  ^  could  not,  perhaps,  have  been  compel- 
led to  answer  that  part  of  the  bill  which  sought  a  dis- 
covery of  the  alleged  usury/'  The  same  case  was  again  be- 
fore us  at  the  present  term,  9  Wis.,  361,  and  the  point  was 
suggested,  but  as  the  defendant  had  voluntarily  answered, 
we  thought  it  not  involved. 

We  have  thus,  at  the  desire  of  counsel,  though  determ- 
ining the  demurrer  on  the  ground  first  stated,  passed  on  the 
other  material  questions  discussed.  A  decision  of  the  ques- 
tion last  stated,  as  well  as  of  the  one  previously  suggested, 
as  to  the  terms  upon  which  an  amendment  should  be  allow- 
ed, may  be  essential  to  a  final  determination  of  the  case;  but 
as  they  were  not  argued,  and  are  important  in  themselves,  we 
shall  leave  them  for  decision  as  they  may  arise. 

The  order  sustaining  the  demurrer  is  affirmed,  with  costs, 
and  the  cause  remanded  for  further  proceedings  according  to 
law. 
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FISHER  vs.  HORICON  IRON  &  MAN.  CO. 

APPEAL   PBOM   CIBCXnT   COURT,  BnLWAUKEE   COUNTY. 
HMTd  Ootobw  27,  1859.]  [Deddtd  Jtniuiy  A,  I860. 

Constitutional  Law — Corporations — Mill  Dams. 

When  the  Supreme  Court  of  the  itate  had  deoided  thai  the  "tot  oonoeming  mllla 
and  min  dami,"  wms  oonititatlonal,  and  righta  and  intereeti  hare  grown  np  and 
.  heeome  reeted  under  the  law  aa  then  eonttmed  hj  the  ooort,  the  oonrt  will  now 
adhere  to  that  mling,  although  all  iti  members  may  be  of  opinion,  if  it  ware  a 
new  qneation,  that  the  decision  should  hare  been  against  the  oonstitntionallty  of 
the  aei. 

A  eoiporation  is  a  person  within  the  meaning  of  the  mill  dam  aot,  and  entifled  to  the 
rights  granted  under  its  proTisipnSy  as  a  franchise,  and  can  claim  the  protection 
of  thoact 

The  case  of  Neweomb  «f.  SmitJif  1  Ohand.,  71,  considered  and  followed. 

This  was  an  action  commenced  by  Lucius  6.  Fisher  against 
the  Horicon  Iron  and  Manufacting  Company,  for  damages  in 
the  construction  of  a  dam  across  the  Rock  river  at  Horicon, 
whereby  the  waters  of  the  river  were  made  to  overflow  five 
hundred  acres  of  lands  of  the  plaintiff  The  answer  of  the 
defendant  set  up  as  a  defense :  1.  The  act  to  authorize  A.  O. 
Ellis  and  others  to  erect  a  dam  at  the  place  where  this  is 
erected,  approved  March  9, 1839.  2.  The  "  act  in  relation  to 
mills  and  mill  dams,"  approved  January  13,  1840.  3.  The 
^act  to  incorporate  the  Horicon  Iron  and  Manufacturing 
Company,'^  approved  March  15,  1854;  by  all  of  which  the 
defendant  was  authorized  to  maintain  the  dam  and  to  flood 
the  land  in  question.  That  at  the  time  of  the  passage  of  the 
several  acts,  and  the  construction  of  the  dam,  and  the  over- 
flowing of  the  same,  the  lands  belonged  to  the  United  States, 
or  to  the  state  of  Wisconsin,  as  swamp  and  overflowed  lands. 
That  they  were  overflowed  at  the  time  the  plaintiff  purchased 
them ;  and  that  he  had  never  demanded  compensation  for  the 
damages.  To  this  answer  the  plaintiff  demuned  generally, 
and  the  court  sustained  the  demurrer;  from  which  the  de- 
fendant took  this  appeal. 
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E.  O.  Ryarij  for  the  appellant,  relied  upon  the  mill  dam  act 
PrcUt  ss.  'browfiy  3  Wie.  603 ;  Newcomb  vs.  Smithy  1  Chand^ 
71 ;  Staughton  vs.  The  StatSy  5  Wis.,  291 ;  Dick  vs.  WebsUr^ 
6  Wis.,  481 ;  Bonaparte  vs.  Cam.  4*  Jimboy  R.  R.  Co.^  Bald- 
win, 205. 

Mctt.  H.  Carpenter  J  for  the  respondent,  cited  1  Bl.  ConL  139 ; 
2  Kent  Com.,  399;  Gardner  vs.  Newburgh^  2  J.  C.  R,  161; 
Sheplierdson  vs.  Mil,  B.  R.  i?.,  6  Wis.,  613 ;  Thien  vs.  Fceg- 
tlandety  3  id.,  461 ;  Newcomb  vs.  SMth^  I  Chand.,  71;  Stevens 
vs.  Marshall^  3  id.,  222  ;  Pratt  vs.  Brown,  3  Wis.,  603 ;  Cuslh 
man  vs.  Smith,  34  Me.,  277. 


By  the  Court,  Cols,  J.  The  principal  qaestion  discussed 
by  counsel  in  this  case  was,  the  constitutionality  of  the  law 
conunonly  called  the  mill  dam  act  If  that  law,  and  the  spe- 
cial acts  referred  to  in  the  answer  are  assumed  to  be  constim- 
tional,  it  would  seem  to  follow,  as  a  necessary  consequence, 
that  this  action  cannot  be  maintained.  For  these  statutes  ex- 
pressly take  away  the  coxmnon  law  remedy  for  damages  oc- 
casioned by  the  erection  of  dams,  and  flowage  of  land,  and 
substitute  a  statutory  remedy,  provided  in  the  acte  tfaemselvesL 
Hence  the  main  question,  which  we  were  invited  to  consider, 
is,  the  constitutionality  of  the  mill  dam  law.  This  question 
we  cannot  r^ard  as  open  for  investigation  and  discussion  at 
the  present  tim&  It  was  fully  and  carefully  considered  by 
the  supreme  court,  under  its  former  organization,  in  the  case 
of  Newcomb  vs.  Smith,  I  Chand.,  71,  and  the  constitutionality 
of  the  law  affirmed. 

In  the  case  of  Stevens  vs.  Marshall,  3  Chand.,  222,  which 
brought  up  for  review  questions  growing  out  of  the  repeid  of 
the  mill  dam  law,  and  the  rights  of  parties  acquired  under  it, 
the  same  court  referred  to  the  decision  of  Newcomb  vs.  Smith, 
ae  establishing  the  coostitutionaity  of  the  law,  and  adhere  to 
the  construction  there  given  to  it  In  the  case  of  Prait  vs. 
Brown^  3  Wis.,  603,  this  court,  without  passing  directly  upon 
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the  consdtatioiiality  of  the  law,  overruled  the  caae  of  Sievem 
V9.  Marshall,  as  to  the  effect  of  the  repeal  of  the  law,  deciding 
that  the  act  was  at  all  times  subject  to  repeal ;  that  the  rights 
of  those  holding  under  it  continued  no  longer  than  the  act  itself 
and  that  the  right  to  overflow  the  land  of  another  did  not  ve»t 
in  perpetuity  in  the  mill  dam  owner.  But  as  the  mill  dam 
law  had  been  repealed,  the  case  did  not  call  for  any  a<]|judica- 
tion  upon  its  constitutionality^  and  none  was  had  In  1867, 
the  legislature  re^nacted  ihe  law,  and  the  appellant  claims  the 
protection  of  its  provisions,  as  well  as  of  the  special  enact- 
ments  set  up  in  the  answer. 

We  are  free  to  confess  that  if  the  question  as  to  the  consti- 
tutionality of  the  mill  dam  law  were  now  for  the  first  time 
presented  to  this  court,  and  we  were  not  embarrassed  by 
former  adjudications  upon  it,  we  should  doubtless  come  to  a 
different  conclusion  upon  the  question,  from  that  arrived  at 
by  the  majority  of  the  court  in  Newcomb  vs.  Smith-  It  does 
appear  to  us  to  be  going  a  great  length  to  say  that  land  which 
is  used  for  the  purpose  of  overflowage  by  a  mill  dam  is  ap* 
propriated  to  a  ^  public  use,"  in  the  proper  and  just  sense  of 
those  words ;  nor  does  the  law  seem  to  provide  the  constitu- 
tional compensation  for  the  land  thus  taken  and  appropriated, 
which  it  should.  The  only  ground  upon  which  the  taking 
of  the  property  can  be  justified  is,  that  mills  are  a  great 
public  convenience,  almost  a  necessity ;  and  that  every  per- 
son or  corporation  which  avails  itself  of  the  franchise  given 
by  the  act,  must  take  it  with  the  resultant  duty  of  operating 
the  mill  for  the  public,  or  any  individual.  Such  undoubtedly 
would  be  the  construction  given  this  law,  otherwise  it  could 
not  be  sustained  for  a  moment  We  make  these  remarks  not 
for  the  purpose  of  provoking  discussion,  but  in  justice  to  our 
views,  and  to  indicate  the  serious  objections  which  we  think 
exist  to  the  law,  while  at  the  same  time  we  state  a  few  reasons 
Vol  X  83 
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which  constrain  us  to  adhere  to  the  decision  already  made 
upon  it 

The  case  of  Newcomb  vs.  Smith  was  decided  at  the  Janua- 
ry term,  1849.  Since  then,  it  is  fair  to  assume,  large  amounts 
of  capital  have  been  invested,  and  most  important  rights  ac- 
quired in  mills  and  water  powers,  under  the  impression  that 
the  decision  in  Newcomb  vs.  Smith  would  be  adhered  to  by 
the  courts  of  this  state,  and  that  the  power  of  the  l^islature 
to  pass  a  mill  dam  law,  and  other  similar  enactments,  would 
not  be  denied  by  them,  when  called  in  question  in  future 
controversies.  And,  although  the  period  has  been  compara- 
tively brief  since  the  case  of  Newcomb  vs.  Smith  was  decided, 
yet  we  all  know  that  within  that  time  enterprising  towns  and 
flourishing  villages  have  grown  up,  whose  wealth  and  prosper- 
ity are  mainly  dependent  upon  their  hydraulic  power,  and 
whose  business  relations  and  industrial  resources  would  be 
seriously  affected,  if  we  were  now  to  overrule  that  case.  Con- 
siderations of  this  nature,  relating  to  questions  of  property 
acquired  under  the  belief  that  a  former  decision  was  correct, 
cannot  be  disregarded,  when  we  are  called  upon  to  set  such 
decision  aside.  The  rule  stare  decisis,  has  great  force  in  such 
a  state  of  things,  and  emphatically  applies.  We  do  not  over 
look  the  fSsu^  that  the  mill  dam  law  of  1840  was  repealed  in 
January,  1850.  As  abready  observed,  the  law  has  since  been 
re-enacted,  while  various  laws  have  been  passed  by  the  leg- 
islature from  time  to  time,  authorizing  companies  and  indi- 
vidals  to  keep  up  and  maintain  dams,  which  special  acts 
contain  provisions  substantially  like  those  in  the  old  mill 
dam  law. 

The  appellants,  in  their  answer,  set  up  and  rely  upon  the 
act  of  March  9th,  1839,  Ses&  Laws,  1838-9,  p.  98,  authoriz- 
ing the  persons  therein  named  to  erect  a  dam  at  the  point 
where  the  dam  complained  o^  was  in  fiust  erected,  as  well  as 
the  act  of  incorporation,  chap.  133,  p.  186,  Private  Laws,  1854, 
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authorizing  them  to  purchase  and  maintain  this  dam,  then 
erected,  and  providing  a  remedy  in  the  event  of  the  dam 
causing  the  water  to  flow  upon  lands  other  than  those  belonging 
to  the  company.  Section  7.  This  shows  what  l^[isIation  has 
been  had,  and  what  transactions  have  taken  place  on  the 
strength  of  the  former  decision  in  Newcomb  vs.  Smith,  and 
other  like  cases,  might  be  given. 

We  are  now  asked  to  depart  from  that  decision.  Ought  we 
to  do  it?  I  think  not  It  is  the  duty  of  this  branch  of 
the  government  to  pass  finally  upon  the  construction  of  a 
law,  and  determine  whether  the  legislature  in  its  action  has 
transcended  its  constitutional  limits,  and  the  con^munity  has 
a  right  to  expect,  with  confidence,  we  will  adhere  to  decisions 
made  after  full  argument  and  upon  due  consideration.  The 
members  of  the  court  may  change  totally  every  six  years,  and 
if  each  change  in  the  organization  produces  a  change  in  the 
decisions,  and  a  different  construction  of  laws,  under  which 
important  rights  and  interests  have  become  vested,  it  is  easy 
to  see  that  the  consequences  will  be  most  pernicious.  For 
these  and  other  reasons  which  might  be  given,  we  decline  to 
reconsider  the  constitutionality  of  the  mill  dam  law. 

An  objection  was  taken,  that  the  appellant,  being  a  corpora- 
tion and  not  a  ^  person,^'  within  the  meaning  of  the  mill  dam 
law,  was  not  entitled  to  the  franchises  and  could  not  claim  the 
protection  of  this  act  If  this  construction  of  the  general  law, 
chap.  56,  R.  S.,  1859,  were  sound,  and  we  do  not  think  it  is, 
still,  the  objection  would  fail  when  applied  to  the  act  of  in- 
corporation, which  distinctly  authorizes  the  appellant  to  pur- 
chase and  maintain  this  dam. 

The  conclusion  at  which  we  have  arrived  is,  that  the  an- 
swer does  state  facts  sufficient  to  constitute  a  defense  to  the 
action,  and  therefore  the  demurrer  to  the  same  was  improp- 
erly sustained.    Thien  vs.  Vcegt lander,  3  Wis.,  461. 

The  order  of  the  curcuit  court  sustaining  the  demurrer  is 
reversed  and  the  cause  remanded  for  further  proceedings. 
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CLASON  et  al.  vs.  SHEPHE^ID  et  aL 

AFFBAL  WmOM  CSBCUIT  OOUBT,  MiLWAVXBX  COimTT. 
HmM  Jvm  so,  1869.]  [DeoMad  Janwry  i,  1860. 

Whore  the  own«r  <^  a  lint  mortgage,  who  had  been  made  a  party  defbndaat  in  aa 
aetlon  to  foredoee  a  aeeend  morl|;age»  and  oharged  as  a  fa^eeqaeat  iBooa- 
Imtimtf  and  an  order  fro  oo^ft—o  taken  agalnet  hin^  entered  into  a  mlMw 
itipnladon  with  the  plaintiff,  to  allow  the  latter  to  go  on  and  tell  nnder  hii  da- 
eree,  withont  pr^adioe  to  hif  right,  and  that  he  might  file  hif  antwer  and  pre- 
■ent  his  defense,  as  though  no  order  j»ro  eoi^4Mto  had  been  entered  against  Ub  | 
and  sndi  deliMee  is  femd  in  his  fliyer :  Hdd  tiiat  the  plaintiff  has  thsNiqr 
waiTed  all  right  to  insist  i^n  the  decree  and  sale  as  a  bar  to  his  prior  claiok 

The  agreements  of  parties  litigant  will  be  oarrled  ont  by  the  court,  eyen  thoo^  it  de 
cause  irregnlarity  in  the  form  of  entering  the  Judgment  in  the  canse. 

nnagh  a  party  to  a  fbreelosnre  nit,  holding  a  prior  mortgage,  stipalate  thai  a  nfl- 
dent  sum  of  money  to  satisfy  his  claim  be  considered  as  in  oonrt»  and  thai  tke 
plaintiff  may  go  on  and  sell  the  premises,  snch  a  stipulation  does  not  debar  tiM 
prior  mortgagee  of  his  right  to  proceed  to  Judgment,  nor  release  his  lien  wpco 
the  BOftgaged  ] 


After  this  case  was  remanded  to  the  circuit  court,  accord- 
ing to  the  order  made  and  reported  in  6  Wis.,  36 9,  where  the 
fiicts  are  fully  stated,  it  was  referred  to  the  clerk  of  the  court 
to  ascertain  the  amount  due  on  the  bond  and  mortgage  to  the 
defendant  Lyness.  After  which  the  court  entered  a  judg- 
ment based  upon  the  stipulation  to  allow  the  plaintifb  to  en- 
ter their  judgment /^o  cor^esso^  and  then  to  allow  the  defend- 
ant to  contest  his  right  to  priority  as  a  mortgagor,  that  the 
mortgaged  premises  be  sold  to  pay  off  the  mortgage  to  Ly- 
ness.   From  that  judgment  the  plaintifSs  appealed. 

Lakin  4*  Sttever,  for  the  appellants. 

/.  H.  Paine  <&  Souy  for  the  respondent 

By  the  Court,  Dixon,  0.  J.  We  agree  entirely  with  the 
appellant's  counsel  when  be  says  this  is  truly  an  anomakme 
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case;  but  cannot  concur  with  htm  in  saying  that  the  jadg- 
ment  of  the  circuit  conrt  must  he  rerersed,  for  the  sake  cft 
presMTving  order  and  regularity  in  legal  proceedings.  If  the 
case  was  likely  to  become  a  precedent  for  future  ones,  we 
might  be  disposed  to  give  more  weight  to  that  bmnch  of  his 
aq[ument;  but  we  do  not  think  it  i&  It  is  out  of  the  ordin- 
ary course  of  legal  proceedings,  and  hence  any  arguments  to 
be  drawn  from  thence,  are  very  unsafe  and  inconclusiTe. 
The  question  is  not  whether  according  to  the  usual  mode  of 
proceedings  two  or  three  judgments  may  be  entered  in  the 
same  action  for  or  against  the  different  parties ;  but  whether 
according  to  the  stipulations  and  conduct  of  the  parties  before 
the  court,  such  judgments  are  warranted  iu  this  action*  We 
think  they  are,  and  that  the  judgment  appealed  from  must  be 
permitted  to  stand 

The  purpose  of  the  parties  to  leave  Lyness  in  full  posses* 
sion  of  all  his  rights,  under  his  mortgage,  notwithstanding  the 
rule,  under  the  first  decree,  in  case  he  should  be  adjudged  to 
have  a  prior  lien,  fully  appears  from  the  first  clause  of  the 
stipulation,  which  provided  that  the  appellants  might  go  on 
and  sell  under  their  decree,  ^  without  prejudice,  and  that  the 
defendant  Lyness  might  file  his  answer  and  prosecute  his 
defense,  as  though  no  order  pro  catifesao  had  been  entered 
against  him.''  What  language  more  expressive  than  this  for 
the  purpose  of  saving  to  Lyness  all  his  rights,  notwithstand- 
ing the  decree  and  sale,  could  have  been  used  ?  And  in 
what  way  could  the  appellants  have  more  effectually  waived 
all  right  to  insist  upon  the  decree  and  sale  as  a  bar  to  his 
claims  ?  We  confess  our  inability  to  see  how  such  an  agree- 
ment could  have  been  more  plainly  and  unequivocally  ex- 
pressed Although  the  first  decree  purports  on  its  face  to  be 
an  absolute  bar  to  the  rights  of  Lyness,  yet  no  one  can 
doubt  that  the  appellants  could  have  waived  their  rights, 
tmder  it,  and  consented  that  it  mightbej^ro  tanto  opened, 
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without  having  it  absolutely  set  aside  or  vacated,  particulariy 
by  a^  stipulation  in  the  action,  which  is  attached  to,  and  be- 
comes a  part  of  the  judgment  rolL  Decrees  and  judgmento 
are  not  of  so  high  and  absolute  a  nature  [that  the  parties 
interested  may  not  vary  or  release  their  rights  under  them, 
and  if  they  do  8o  by  proper  instruments,  it  is  not  for  courts 
to  say  that  the  agreements  shall  not  be  carried  into  effect,  or 
abided  by,  because  it  may  disturb  the  ^  peace  and  harmony^ 
of  the  record  The  rights  of  the  parties  are  not  to  be  over- 
looked or  disregarded,  to  subserve  any  such  trifling  purpose. 
If  the  parties  see  fit  so  to  conduct  their  litigation  that  it  re- 
quires two  or  three  judgments,  in  the  same  action,  to  cany 
out  their  agreements  made  with  the  consent  of  the  court, 
and  to  meet  the  ends  of  justice  between  them,  we  can  see 
no  reason  why  either  should  be  permitted  to  set  up  the 
irregularity  of  the  proceedings  to  which  he  was  a  party,  for 
the  purpose  of  cutting  off  or  defeating  the  rights  of  the  other 
Their  agreements,  unless  illegal,  or  contrary  to  public  policy, 
is  the  law  ij  which  their  rights  are  to  be  measured  and  de- 
termined. 

Because,  in  the  latter  part  of  the  stipulation  it  is  stated 
that  a  sufficient  sum  of  money  to  satisfy  the  claim  of  Ly* 
ness,  in  case  the  court  decided  in  &vor  of  the  priority  of  the 
lien  of  his  mortgage  was  to  be  considered  in  court,  and  be- 
cause the  defendants  covenanted  to  hold  themselves  respon- 
sible for  all  moneys  adjudged  to  him  in  the  cause,  it  is  con- 
tended that  he  is  not  entitled  to  proceed  by  judgment  of  fore- 
closure and  sale  to  satisfy  it  The  reason  urged  is,  that  the 
stipulation  shows  that  he  relied  on  the  covenants  and  per- 
sonal responsibility  of  the  appellants,  as  a  security  for  the 
payment  of  his  debt,  in  case  he  finally  succeeded  in  the  ac- 
tion. This  position  is  untenable,  because  by  such  construc- 
tion of  the  stipulation  the  first  clause  is  deprived  of  all  force 
and  efficacy,  and  is  wholly  annulled    The  agreement  is  to 
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be  SO  interpreted  as  to  give  effect  to  all  its  parts.  Although 
he  relied  upon  the  personal  responsibility  of  the  appellants^ 
did  he  rely  upon  that  alone  ?  Clearly  not  He  rested  as  well 
on  his  right  to  proceed  to  the  judgment  and  sale  given  by  the 
first  clause. 

The  objection  that  the  answer  does  not  ask  the  relief  grant- 
ed, is  purely  technical  The  prayer  lays  a  substantial  founda* 
tion  for  such  relief  The  facts  disclosed  by  the  record  are 
not  such  as  to  induce  us  to  draw  any  nice  distinctions  for 
the  sake  of  sustaining  the  appellants  in  the  course  which  they 
have  pursued  in  this  case. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 

Painx,  J.,  took  no  part  in  the  decision  of  this  case,  having 
been  of  counsel. 


HASKINS  vs.  LUMSDEN  et  aL 

APPEAI.   FBOM  CIBCinT   COUBT,  KILWXUKEM  COUNTT. 
Bmtd  KoTembw  2, 1859.]  [Decided  Jenoiiy  i,  1860. 

Libel — Evidence. 

Xridenoe  of  the  ezlateneey  at  end  before  the  tfane  of  the  publieetion  of  s  Ubel,  of 
eommon  romon  and  r^ortt,  to  the  effect  that  the  plaintiff  wae  gnilty  of  that 
with  which  he  wae  charged  in  the  libel,  which  mmon  and  reports  were  before 
the  pnblicatioii  oommimioated  to  the  pvbliehery  are  tnadmiiiible  in  mitigatloii 
of  damafof  in  an  aetion  of  Ubel,  where  the  libel  doee  not  ftate  or  xefor  to  aaeh 
nunon  or  reports,  or  refer  to  them  as  authority  for  the  pnblioation. 

Beportf  and  mmors,  if  reoeiyed  in  evidence  in  an  aetion  of  libel,  most  be  received 
either  in  diminution  of  damages,  hj  showing  the  plaintiff's  proTions  oharaoter 
to  hare  been  bad,  or  to  repel  the  presomption  of  maliee  on  the  part  of  the  de- 
fendant. 

This  was  an  action  for  libel,  brought  before  the  code  took 
effect,  by  Joseph  W.  Haskins,  ^[ainst  Samuel  Lumsden,  Wil- 
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Ham  6.  Halpin,  and  Edward  Eennibeck,  for  publishing  a 
handbiUy  headed  *^  Jackson  Hadky^^^  and  addressed  to  ^  Dem- 
ocrats of  the  first  district  of  Wisconsin,  and  Irishmen  and 
Germans  in  particular/'  which  was  published  by  the  defend- 
ants the  evening  preceding  the  general  election  of  1856,  at 
which  election  Hadley  was  a  candidate  in  that  district  for 
member  of  Cofigress.  The  plaintiff  counted  upon  that  portion 
of  the  handbill  which  read  as  follows :  <^Are  the  people  aware 
of  his  combinations  with  J.  W.  Haskins,  ^when  Hadley  and 
he  kept  the  chequered  ware-house,  on  the  river,)  and  Hadley's 
brother-in  law,  Hopkins,  for  the  sale  of  unclaimed  goods,  fixed 
so  as  to  have  them  unclaimed,  and  instantly  removed,  when 
ot  out  of  a  propeller,  sloop,  or  steamer,  to  a  place  of  security, 
br  fear  they  would  be  claimed ;  and  ten  thousand  dollars 
worth  of  such  uilclaimed  goods,  and  the  money  divided  and 
pocketed,  at  Uie  store,  No.  57  East  Water  street,  Milwaukee, 
and  the  store  rented  for  that  purpose ;  and  when  all  was  sold 
out,  in  Hopkins'  name,  *to  be  let,'  on  the  store,  ever  since." 
^<  Judgment  debts  to  many  thousand  of  dollars  hang  over  the 
head  of  J.  W.  Haskins,  another  professed  democrat,  and  a  tool 
and  partner  in  infamy  with  Hadley." 

To  this  declaration  the  defendants  pleaded,  first,  the  gen- 
eral issue,  and  second,  the  truth  of  the  statements ;  and  the 
plaintijBT  replied,  denying  the  truth*  On  the  trial,  the  plaintiff 
proved  the  publication  of  the  handbill  by  the  defendants,  and 
rested.  The  defendants  then  called  a  witness,  and  asked  him 
the  following  questions :  ^  Were  there  any  common  reports,  in 
the  year  1856,  in  relation  to  the  plaintiff,  in  connection  with 
Hadley  and  Hopkins,  as  to  the  honesty  and  integrity  of  the 
plaintiff  in  conducting  the  ware-house  business,  commission 
and  storage,  in  the  city  of  Milwaukee  ?"  "Were  there,  in  the 
fall  of  1856,  in  the  city  of  Milwaukee,  any  public  and  com- 
mon rumors  in  regard  to  the  want  of  integrity  of  J.  W.  Has- 
kins, the  plaintiff,  in  his  connection  with  Jackson  Hadley  and 
0.  B.  Hopkins,  in  conducting  the  chequered  ware-house,  on 
the  Milwaukee  River,  in  which  they  were  engaged  as  a  place 
to  receive  and  dispose  of  unclaimed  goods,  and  in  such  a 
manner  as  to  have  the  owners  and  consignees  of  goods  de- 
signed for  said  ware-house,  suppose  the  same  were  not  re- 
ceived, so  as  to  have  them  unclaimed,  and  then  bring  them 
off  to  No.  57  East  Water  street,  or  some  other  place  which 
they  kept  for  that  purpose,  to  be  kept  and  disposed  of  as  un- 
claimed, and  in  that  manner  to  cheat  and  defraud  such  own- 
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ers  and  consignees,  and  to  drnde  and  pocket  the  money  aris- 
ing there&om  ?''  ^And  did  you  communicate  such  rumors  to 
the  defendants,  or  either  of  them,  before  the  time  of  the  pub- 
lication ?''  Both  of  which  were  rejected  by  the  court,  and 
die  jury,  under  the  instructions  of  the  court,  found  f<|yr  the 
pkintiff  #1,000,  on  which  judgment  was  rendered,  send  die 
ddendants  appealed  to  this  court 

J.  Doumer  and  J.  E.  Jimoldj  for  the  appellants,  cited  the 
following  authorities :  Sedgwick  on  Meas.  Dam.,  453  to  469  ^ 
Starkie  on  Slander,  Vol.  I,  p.  !S  19  to  226;  Underwood  vs. 
Parksj  Strange,  1800 ;  Leicester  vs.  fFalier^  8  Camp.,  251 ; 

vs.  Moor  J 1  Maule  and  Sel.,  284 ;  Staride  on  Slander^ 

^d  ed.,)  with  notes  by  Wendell,  Vol 2,  p.  90  to  96, and  notes; 
Aennedt/  vs.  (Gregory,  I  Binney,  85 ;  ib.,  90,  92,  n. ;  CaUo- 
way  vs.  Middletony  2  A.  S.  Marshall,  372  ;  Hyde  vs.  Baily^  S 
Cllonn.,  466 ;  Williams  vs.  Miner,  18  Conn.,  474 ;  Bftford  vs. 
McCord,  I  Nott  and  MoCord,  268 ;  Sigdon  vs.  JVokott,  6 
Gill  and  Johns.,  413 ;  see  also  1  Black£,  369  ;  3  Ham.,  270  ; 
Dewiti  vs.  OreeT\field,  5  Ohio,  225 ;  Reynolds  vs.  Tticker,  6 
Ohio  State,  516 ;  CHhnan  vs.  Lowell,  8  Wend.,  578;  BnshHeB 
«ff  Prosper,  I  Kem.^  357. 

Pabner  ^  Stark,  icft  the  respondent 


By  the  CourtjThxov,  C.J.  Although  the  appellant's  coun- 
sel makes  several  points  in  their  brief,  yet  as  only  one  was 
insisted  upon  in  argument,  and  as  the  others  seem  clearly 
untenable,  we  shall  dispose  of  the  case  with  reference  aloile 
to  th6  point  aigued.  The  question  may  be  stated  thus :  Is 
evidence  of  the  existence  at  and  before  the  time  of  the  publi- 
cation of  a  libel,  of  public  and  common  rumors  and  reports 
to  the  effect,  that  the  plaintiff  was  guilty  of  that  with  which 
he  was  chaiged  in  the  libel,  which  rumors  and  reports  were 
before  the  publication  communicated  to  the  publishers,  adt 
missible  in  mitigation  of  damages  in  an  action  against  them, 
where  they  assume  to  assert  the  charge  themselves,  without 
stating  the  existence  of  such  rumors  or  reports,  or  referring  to 
them  as  authority?  Though  amid  the  various  and  conflict- 
ing decisions  to  be  found  in  the  English  and  American  r6- 
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ports  as  to  whether  ramors  and  reports  unfavorable  to  the 
plaintiff,  in  actions  of  libel  and  slander,  are  admissible  at  all, 
and  if  so,  under  what  circumstances,  and  for  what  purpose 
they  are  admissible,  it  is  a  laborious  and  difficult  task  to  say 
upon  authority  what  the  law  is  upon  the  subject ;  yet  after  an 
examination  of  them,  we  say  in  the  case  before  us,  that  both 
upon  principle  and  authority,  such  evidence  is  inadmissible. 
The  marked  and  just  distinction  which  has  at  all  times  been 
made  by  the  common  law  between  slander  and  libel,  be* 
tween  slanderous  words  spoken^  and  the  same  words  written 
or  printed,  we  think  fully  justifies  us  in  holding,  that  in  an 
action  against  the  publisher,  pre-existing  reports  and  rumors 
of  the  same  character  of  the  slanderous  charges  made  in  the 
libel,  ought  not  to  be  shown  to  repel  the  presumption  of  mal- 
ice, where  no  reference  is  made  to  them  in  the  publication, 
and  where  by  the  mode  of  statement  the  publisher  asserts 
their  truth,  as  of  his  own  knowledge.  The  writing  of  a  slan- 
der has  always  been  regarded  as  a  much  higher  offence  than 
barely  speaking  it  In  respect  to  our  natural  frailty  and  weak- 
ness, no  action  is  given  for  defamatory  words  spoken,  unless 
they  be  of  the  harsher  kind,  which  impute  crimes,  or  are 
directly  detrimental  to  one's  trade,  profession,  or  calling 
Words  of  milder  character  are  considered  as  mere  passing  de- 
traction, without  substance  sufficient  to  injure  or  affect  the 
reputation.  The  reason  of  the  rule,  however,  ceases  when 
the  words  are  written  or  printed.  They  cannot  then  be 
deemed  the  result  of  sudden  passion,  or  a  disposition  to  trifle, 
but  must  be  regarded  as  evidence  of  a  deep  and  lasting  ha- 
tred, and  a  desire  permanently  to  malign  and  injura  The 
writing  or  printing  is  a  deliberate  act,  and  the  publication  be- 
comes a  permanent  injury  and  mischief  What  was  before 
mere  abuse  or  reproach,  becomes  a  well  advised  and  perma- 
nent accusation.  For  words  written  persons  are  punishable 
by  indictment,  as  well  as  by  civil  action,  which  is  not  the 
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case  with  mere  oral  slanders.  lo  view  of  this  distinction,  we 
think  it  would  be  unreasonable  and  improper  to  admit  evi- 
dence of  the  existence  of  the  lesser  offence,  in  extenuation  of 
the  damages  sustained  by  the  commission  of  the  higher,  in  a 
case  like  the  present  It  may  well  be  doubted  whether  a  de- 
fendant ought,  under  any  circumstances,  to  have  a  per  cent* 
age  carried  to  his  credit  on  account  of  the  injuries  which  the 
plaintiff's  character  had  previously  sustained  from  slanderous 
rumors  and  reports,  as  a  reward  to  him  for  the  labor  of  having 
transformed  them  from  the  soft  and  perishing  medium  of 
words  spoken,  to  the  solid  and  durable  currency  of  words 
written  or  printed  We  do  not,  however,  wish  to  be  under- 
stood as  expressing  any  opinion  outside  of  the  facts  of  the 
present  case,  or  as  saying  that  such  rumors  might  not  be 
proved,  to  rebut  the  presumption  of  malice  in  a  case  where 
the  charge  is  made  because  of  them,  and  referring  to  them  as 
authority,  or  where  it  is  simply  asserted  that  such  rumors  and 
reports  prevail,  without  at  the  same  time  asserting  a  belief  in 
their  truth.  Such  cases  would  present  a  very  different  ques- 
tion from  the  present,  and  it  will  be  time  enough  to  decide 
them  when  they  actually  arise. 

Here,  however,  the  defendants  make  the  charge  their  own, 
and  give  it  a  new  and  permanent  form  of  existence,  which  it 
had  not  befora  The  c^ence  of  which  they  are  guilty,  is  one 
which  did  not  before  exist  The  offer  by  the  defendants  to 
prove  the  existence  of  the  rumors  in  ndiigaiion  qf  the  dam- 
agesy  is  an  admission  on  their  part  of  the  falsity  of  the  accu- 
sations ;  and  is  not  the  guilt  of  him  who  deliberately  prints 
and  publishes  of  another  slanderous  words  previously  spoken, 
though  not  by  himself,  equal  in  degree  with  that  of  him  who 
invented  and  first  spoke  them  ?  Our  perceptions  of  the  dif- 
ferent degrees  of  moral  turpitude  or  wrong  are  not  sufficiently 
nice  to  enable  us  to  discover  the  differenca  If  there  be  any, 
we  should  say  that  the  balance,  in  a  moral  point  of  view,  is 
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in  favot  of  the  speaker,  instead  of  the  printer.  The  malice  to 
be  implied  from  the  act  of  printing  and  circulating  in  that 
ibrm,  is  certainly  eqnnl  to  that  impUed  from  the  mere  speak- 
ing. None  of  the  authorities  cited  by  the  appellant's  counsel 
go  to  the  extent  of  admitting  this  evidence.  In  order  to  a 
proper  understaoiding  of  them,  it  must  be  remembered  that 
there  is  a  broad  distinction  between  proof  of /aet9  and  cireum' 
stances  within  the  knowledge  of  the  defendant,  which  go  to 
disproYe  malice,  by  showing  that  he,  through  mistake,  be- 
Iteyed  the  charge  true  when  it  was  made,  and  proof  of  m> 
mors  or  reports  of  the  truth  of  the  charge,  or  mere  informa- 
tion derived  from  credible  sources.  Facts  and  circumstances, 
as  spoken  of  in  the  cases,  are  not  to  be  understood  as  in- 
cUiding  r^rts  and  rumors.  These  belong  to  another  branch 
of  defensa  Much  embarrassment  and  confiision  will  also  be 
saved  by  its  being  further  borne  in  mind,  that  there  is  a  dis- 
thi<^ion  between  the  objects  for  which  reports  and  rumors 
may  be  received.  They  are  admitted  for  one  of  two  pur- 
poses only,  either  to  diminish  the  damages,  by  showing  the 
plaintiff's  previous  character  to  have  been  bad,  or  to  repel  the 
presumption  of  malice,  on  the  part  of  the  defendant 

WiUiatns  vs.  Miner,  18  Conn.,  is  a  case  where  the  offer  was 
to  prove  facts  and  circumstances  within  the  knowledge  of  the 
defendant  at  the  time  of  speaking  the  words,  which  tended 
to  prove  the  guilt  of  the  plaintiff,  and  which  the  court  say 
^raight  and  probably  did  exdte  reasonable  suspicions  of 
guilt"  in  the  defendant's  mind,  and  is  a  fair  illustration  of 
the  rule.  The  alleged  slanderous  words  were,  ^  he  is  a  thief, 
and  stole  the  hay  and  hayseed  from  Mrs.  Bow's  bam."  The 
ihcts  offered  to  be  proved  were,  that  the  plaintiff  took  and 
converted  to  his  owii  use  the  hay  and  hajrs^ed  of  Mrs.  Dow, 
without  her  knowledge  and  consent,  though  under  such  ch> 
cumstances  as]  not  to  amount  to  a  larceny*  The  court  saf, 
Aat  the  circumstances  of  the  taking  were  such  as,  by  persons 
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not  legally  informed^  are  often  supposed  to  constitute  the  eruae 
of  tbeft^  wd  add :  ^  The  question  is,  as  it  seems  to  us^  if  the 
defendant  used  the  language  imputed  to  her  firom  a  knowl- 
edge, that  the  plaintiff  had  taken  the  property  of  Mrs.  Dow; 
in  the  manner  stated,  without  her  knowledge,  and  against  her 
oons^nt,  and  converted  it  to  her  own  use,  whether  she  should 
be  subjected  to  the  same  extent  of  damages,  as  if  her  chai^ 
had  been  an  entire  &brication  and  made  without  reasonable 
ground  to  believe  it  to  be  time?  Why,  upon  general  princi- 
ples, was  not  this  evidenoe  admissible?''  ^  They  decided  as 
we  think  very  properly,  that  the  eridence  was  admissible.  It 
is  manifest,  however,  that  the  principles  of  that  case  hare  no 
bearing  upon  the  one  under  con«demtion. 

The  case  of  JBaibjf  vs.  Hyde^  3  Cionn.,  463,  is  one  where 
facts  and  circumstances  were  sought  to  be  shown,  by  the  ad- 
mission  of  the  plaintiff;  and  although  such  proof  was  held 
in  general  to  be  proper  to  rebut  the  presumption  of  malice, 
yet  as  the  Acts  contained  in  the  admission  were  unknoum  to 
the  defendant  at  the  time  of  the  speaking,  and  therefore  could 
not  diminish  the  presumption  of  the  malice,  the  testimony 
was  held  to  be  improper.  Migien  vs.  Woieatt,  6  Gill  &  John., 
413;  fFillsM  vs.  JlppU,  3  Ham.,  S70;  BejfnoUs  vs.  Tucier, 
6  Ohio  St  R.,  516,  are  all  cases  where  evidence  of  such  facts 
and  circumstances  as  show  a  reasonable  ground  of  suspicion 
of  die  truth  of  the  matters  charged  is  held  admissibla  M^^ 
nolds  vs.  Tucker,  was  an  action  of  slander  for  words  spoken 
against  the  chastity  of  the  plaintiff's  wife,  and  it  was  held 
competent  under  the  general  issue,  in  mitigation  of  damages,  to 
prove  that  the  wife  and  an  unmarried  man  had  lived  together 
alone  in  one  bouse,  whore  the  knowledge  of  such  mode  of 
living  had  come  to  the  defendant  before  the  speaking  of  the 
words.  The  other  authorities  cited  are  manifestly  cases  where 
the  proof  was  allowed  for  the  pur^e  of  showing  that  the 
reputation  of  the  plaintiff  was  generally  bad  beloie  the  slan- 
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der  or  libel,  and  that  therefore  he  had  suffered  little  or  no  loss 
of  character  or  society  by  reason  thereof;  and  not  cases 
where  rumors  or  reports  of  the  same  character^  as  those  com- 
plained of^  were  as  such  admitted  for  the  purpose  of  disprov- 
ing malice  in  fact,  on  the  part  of  the  defendant 

In  the  case  of  Leicester  vs.  Walter^  2  Camp^  251,  the  pro- 
position of  the  defendant's  counsel  was  to  prove  ^that  before 
and  at  the  time  of  the  publication  of  the  libel,  there  was  a 
general  suspicion  of  the  plaintiffs's  character  and  habits,  and 
that  his  relations  and  former  acquaintance  had  on  this  ground 
ceased  to  visit  him/'  &a,  and  not  to  prove  alone  that  rumors 
of  the  particular  charge  contained  in  the  libel  had  generally 
prevailed  at  and  before  its  publication*  Sir  James  Mansfield, 
G.  J.,  in  deciding  the  point,  sajrs:  ^The  plaintiffs  declara- 
tion says,  that  he  had  always  presented  a  good  character  in 
society,  firom  which  he  had  been  driven  by  the  insinuations 
in  the  libel.  Now  the  question  for  the  jury  is,  whether  the 
plaintiff  actually  suffered  the  gravamen  or  not  Evidence  to 
prove  that  his  character  was  in  as  bad  a  situation  before  as 
after  the  libel,  must  therefore  be  admitted." 

In vs.  Moory  1  Maule  &  SeL,  £S4,  the  defendant  on 

cross-examination  of  the  plaintiff^s  witness,  who  proved  the 
words,  was  permitted  to  ask  whether  he  had  not  heard  reports 
in  the  neighborhood,  that  the  plaintiff  had  been  guilty  of 
similar  practices,  (it  being  an  action  of  slander  imposing  a 
specific  charge  of  unnatural  practices  to  the  plaintiff)  The 
reason  of  allowing  the  evidence  is  given  by  Lord  Ellenbor- 
rough,  in  the  opinion.  He  says :  ^  Certainly  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same  measure  of  damages 
with  one  whose  character  is  unblemished ;  and  it  is  compe- 
tent to  show  that,  by  evidence.''  The*  same  is  true  of  the 
case  of  OaUoway  vs.  Middleion,  et  uxy  2  A.  K.  Marsh.,  74a 
The  action  was  brought  l)y  Middleton  and  wife  against  Gallo- 
way for  uttering  and  publishing  slanderous  words,  importing 
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a  charge,  that  Mrs.  Middleton  had,  before  ber  marriage,  had 
a  mulatto  child,  the  wife  of  one  Harry  Butcher.  The  offer 
of  the  defendant  was  to  prove  that  Mrs.  Middleton  ^  was  gen- 
erally reputed,  by  all  the  neighbors,  fifteen  or  twenty  years 
before,  to  be  the  mother  of  Harry  Butcher's  wife."  '  In  Birfonrd 
vs.  McLuny^  1  Nott  &  McCord,  268,  the  only  question  before 
the  court  was  whether  evidence  of  the  plaintiff's  general  bad 
character  is  admissible  in  mitigation  of  damages,  and  the 
majority  of  the  court  held  that  it  waa  In  DtWitt  vs.  Oreenr 
fiddy  5  Ohio,  225,  the  decision  was  that  evidence  of  the  plain- 
tiff's general  bad  character  may  be  given  under  the  general 
issue,  in  mitigation  of  damages,  ^but  not  of  his  character  in 
any  single  particular."  In  Henson  vs.  F'eatch^  I  Biackf,  369, 
the  defendant  first  offered  to  prove  in  mitigation  of  damages 
that  the  words  spoken  were  true,  but  the  court  following  the 
case  of  Underwood  vs.  Parks^  2  Strange,  1200,  and  the  subse- 
quent cases  in  which  that  case  has  been  followed  as  authori- 
ty, held  that  he  could  not  do  so.  The  defendant  then  offered 
to  prove  that  he  had  strong  suspicion  that  the  words  were 
true ;  but  this  he  was  not  allowed  to  do,  and  the  court  say, 
referring  to  Leicester  vs  WaUer^  that  the  utmost  defendants 
had  been  permitted  to  prove  was  a  general  suspicion,  that  the 
charge  in  the  libel  was  true.  The  case  of  Kennedy  vs.  Chreg^ 
oryj  1  Binney,  85,  stands  upon  peculiar  grounds,  which,  if 
they  existed  in  this  case,  as  we  have  intimated  above,  might 
lay  the  foundation  for  the  introduction  of  the  testimony 
offered.  There  the  witness  called  by  the  plaintiff  to  prove 
the  speaking  testified,  that  on  asking  the  defendant  if  the 
plaintiff  was  given  to  drink,  that  being  the  slander  charged, 
by  reason  of  which  the  plaintiff  claimed  to  have  been  thrown 
out  of  employment  as  a  school  teacher,  and  to  have  suffered 
special  damages,  he  answered  either  ^it  is  so,"  or  ^'they  say 
it  is  sa"  The  words  ^ they  say"  are  made  emphatic  in  the 
report  and  it  is  evident  that  it  was  because  the  plaintiff's 
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witness  left  it  doubtful  wbelher  the  defendiint  asserted  that 
the  plaintiff  was  given  to  drink,  or  whether  he  simply  stated 
that  it  was  so  rmaored,  that  the  court  allowed  evidence  of  the 
existence  of  such  reports  to  go  to  the  jury  in  mitigation  of 
damages.  These  are  all  the  authorities  cited  and  relied  upon 
by  the  appellaknfs  counsel,  and  it  is  clear  that  hone  of  them 
go  to  the  extent  of  showing  that  the  circuit  court  erred  in 
rejecting  the  evidence,  which  the  defendants  proposed  to  give 
on  the  triaL 

Jt  did  not  appear  in  this  case  from  the  plaintiff's  showing 
that  there  were  any  general  rumors  as  to  his  want  of  integri- 
ty in  conducting  the  warehouse  business,  which  were  the 
basis  of  the  libelous  publication,  or  to  which  it  in  any  man- 
ner referred.    The  offer  was  not  to  prove  that  the  plaintifPs 
general  character  at  and  before  the  publication  was  bad,  nor 
that  he  was  gepeially  reputed  in  the  neighborhood  to  be  dis- 
honest or  suspected  of  a  want  of  integrity  in  conducting  his 
warehouse  business,  but  the  question  was  whethtt  there  wen 
an^  common  reports  in  relation  to  the  plaintiff  in  connection 
with  Hadley  and  Hopkins,  as  to  his  honesty  and  integrity  in 
conducting  the  warehouse  business,  &a    The  existence  of 
unfavorable  and  defjeunatory  rumors  a^iid  reports  is  one  thing 
and  a  real  loss  of  character  and  standing  in  community  quite 
anpther.    Everybody  knows  that  such  rumors  and  reports 
may  be  afloat  without  real  injury  or  detriment  to  the  per- 
son against  whom  they  are  circulated,  and  he  may  not  for 
that  reason  £3el  called  upon  to  notice  or  concern  himself 
about  them ;  but  because  some  slanderer,  whom  no  one  be- 
lieves, sees  fit  to  gratify  his  malice  in  the  harmless  business 
of  inventing  and  speaking  them,  are  they  to  be  brought  into 
a  court  of  justice  as  an  excuse  for  him,  who  deliberately 
transfers  them  into  a  printed  handbill  or  circular?    We  think 
not    It  seems  to  us,  within  the  authorities  cited  that  the  least 
that  a  defendant  under  such  circumstances  could  be  permit- 
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ted  to  do  in  extenuation  of  damages  would  be  to  show  that 
the  plaintiff  was  a  person  of  disparaged  fame  and  tarnished 
reputation,  before  the  publication  of  the  libel  complained  oi 
But  according  to  some  well  considered  cases,  he  could  not 
even  do  this.    See  Jones  vs.  Stevens^  11  Price,  235,  in  which 

vs.  Moor,  and  Leicester  vs.  Walter,  are  overruled,  and 

in  which  general  evidence  of  the  plaintiff's  bad  character  and 
iU  repute  in  his  business  as  a  practicing  attorney,  was  held 
inadmissible  either  to  contradict  the  allegation  in  the  declara- 
tion, that  the  plaintiff  during,  &c.,  exercised  and  carried  on 
the  business  6f  an  attorney,  with  great  credit  and  reputation, 
with  a  view  to  mitigating  the  damages  on  the  general  issue, 
or  in  support  of  averments  in  the  defendant's  pleas  pleaded 
by  way  of  justification,  that  the  plaintiff  was  a  disreputable 
professor  and  practitioner  of  the  law.  See,  also,  Downing  vs. 
Butcher,  2  M.  &  R,  374,  in  which  Jones  vs.  Stevens  was  sus- 
tained. 

It  is  unnecessary  for  us  to  inquire  whether  or  not  a  defend- 
ant in  a  case  where  the  charge  is  made  as  of  his  own  knowl- 
edge, should  in  mitigation  of  damages  be  permitted  to  prove 
that  the  matters  charged  were  communicated  to  him  by  a 
credible  person  professing  to  know  them ;  or  whether  or  not 
rumors  and  reports  as  to  the  matters  charged,  should  be 
received  for  the  same  purpose  where  the  offer  of  them  is 
accompanied  by  an  offer  to  prove  their  truth,  as  neither  of 
these  questions  are  properly  raised  by  the  record. 

The  judgment  of  the  circuit  court  is  affirmed  with  costs. 
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SAUER  vs.  STEINBAUER. 

APFBAL  FROM   CIRCUIT   COURT,  MILWAUKEE   COUNTY, 
HMzd  KoYembor  9,  1859.]  [Decided  January  4, 1860. 

Mortgages. 

Wh«i«  upon  foradosiire  of  a  mortgage  upoA  an  instalment  due  and  unpaid,  and 
other  inftalmentf  are  to  beoome  due,  the  Judgment  ii  for  the  whole  amonnt  dne 
and  to  beoome  dne,  and  absolute  for  the  sale  of  the  mortgage  premises,  and 
omits  to  proTide  that,  if  preyions  to  such  sale,  the  defendant  shoold  pay  the 
complainant,  or  bring  the  money  aotnally  dne  on  the  mortgage^  with  interest 
and  costs,  into  oonrt,  the  proceedings  should  be  stayed ;  the  judgment  was  re- 
Tersed  for  that  reason. 

The  cases  of  Sow  v$.  JEngluh,  6  Wla.,  363,  and  Wood  «(  oL  tw.  Tratk  «( oiL,  7  id., 
(66,  cited  and  followed. 

This  action  was  brought  by  Ferdinand  Saner  against  Charles 
Steinbauer,  to  foreclose  a  mortgage  on  which  one  of  three 
payments  had  become  due,  and  the  ot;hers  to  become  due;  on 
which  judgment  was  entered  for  the  whole  amount,  and  for 
an  absolute  sale  of  the  mortgaged  premises.  From  which 
the  defendant  appealed  to  this  court 

Hooker  tr  Spangenburg^  for  the  appellant 

J.  Doumer^  for  the  respondent 

By  the  Court  J  Paine,  J.  The  single  question  presented  on 
this  appeal  is,  whether,  in  a  judgment  of  foreclosure  and  sale, 
where  some  of  the  instalments  are  yet  to  become  due,  it  is 
necessary  to  insert  the  provisibns  of  the  statute,  that  if  the 
money  is  paid  before  sale,  the  proceedings  should  be  stayed. 
The  point  has  been  decided  in  the  affirmative  by  this  court, 
in  Howe  vs.  English^  6  Wi&,  262,  and  that  decision  was  again 
followed  in  Wood  tt  al  vs.  Trash  et  aL,  7  id,  566.  And 
whatever  might  be  the  opinion  of  the  court  as  now  constitu- 
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tedy  were  the  question  now  first  presented,  yet  we  do  not  feel 
inclined  to  disturb  an  express  decision  of  the  court  upon  a 
matter  which  is  only  one  of  form.  Having  been  decided,  it 
is  as  easy  for  attorneys  to  conform  to  that  decision  in  drawing 
their  judgments,  as  to  follow  any  other  established  foruL  And 
if,  whenever  a  change  occurs  upon  the  bench,  prior  decisions 
upon  questions  of  practice  should  be  changed  to  suit  the  opin- 
ions of  new  judges,  the  practice  never  would  be  settled. 

The  judgment  is  reversed  with  costs  and  the  cause  remand- 
ed, with  directions  to  enter  a  judgment  in  accordance  with 
this  opinion. 


BABB  vs.  MACKEY. 

APPEAL  FROM   CIBCUIT   COURT,  SAUK  COUNTY. 
Heard  Septombar  21, 1869.]  [Deoided  Jaanaiy  4, 1860. 

Former  Suit — Pleadings — Mills  and  Mill  Dams — Constitu- 
tional Law. 

WhaX  eflEbot  will  be  giyen  to  a  decree  diimifsliig  a  bUl  In  equity  on  the  plalntiirf 
motloDi  or  on  the  application  of  the  defendant  for  want  of  proiecntion,  when 
raoh  decree  it  set  op  in  bar  to  a  ffubseqaent  rait  at  law  f«r  the  lame  caoae  of  ae- 
tlon  between  the  same  parties.    Qnere. 

To  a  plea  in  bar,  that  a  bill  had  been  filed  in  equity  for  th^  iame  cause  of  action, 
that  a  feigned  issue  had  been  tried  and  rerdiot  found  for  the  defondant,  and  that 
after  Terdict  the  plaintiff's  biU  had  been  dismissed,  the  plaintiff  replied  that  tha 
bill  was  dismissed  on  his  motion,  upon  his  paying  the  costs  to  be  taxed;  but  did 
not  arer  that  the  costs  were  taxed  or  paid;  this  was  a  material  d^fscty  and  the 
replication  was  demurrable  for  want  of  such  aTennent 

Where  an  action  is  sereral  in  its  nature^  so  that  there  may  be  a  diflbrtnt  deftnae  to 
•aoh  of  the  parts.  The  plea  which  answers  but  one  of  the  parts,  is  not  bad  be- 
cause it  doci  not  answer  the  whole  of  the  declaration  or  count  containing  the 
separate  parts  of  the  cause  of  action.  One  of  the  parti  may  be  answered  In  one 
pkay  and  others  in  mother. 
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TIm  9ki(  of  tho  flode,  {  10,  sab.  4,  aa  will  M  oondq^ronaM  to  Joitioa,  rtqnin  paii- 
ies  to  apprise  each  othor  of  the  precise  groands  upon  which  they  rely. 

The  act  of  February  26,  1858,  aathorizing  the  eonstmotion  of  a  dam  across  the 
Baraboo  BiTor,  at  Beedsbnrg,  is  sustained  as  eoBstitutioial,  in  aoeordanoe  with 
the  decisions  upon  the  mill  dam  law. 

The  ^ase  of  yetoeowib  «•.  Smith,  1  Chand.  71,  oonsidered  and  followed. 

This  action  was  brought  by  James  W.  Babb  against  Joseph 
Mackey,  for  damages  sustained  by  the  plaintiff,  by  reason  of 
building  and  maintaining  a  dam  across  the  Baraboo  River 
by  the  defendant,  whereby  the  lands  of  the  plaintiff  were 
overflowed,  andjgreatly  injured,  and  a  mill  site  on  the  plain- 
.tiff's  land  was  destroyed  To  this  declaration  the  defendant 
pleaded  three  pleas :  l.  General  issua  2.  The  proceedings 
in  the  case  of  James  W.  Babb  vs.  David  C.  Beed,  in  equity, 
concerning  the  same  matter,  and  the  dismissal  of  the  bill 
after  the  verdict  on  the  feigned  issue  found  against  the  plain- 
tiff; the  dismissal  of  the  bill,  and  that  defendant  is  the  grantee 
of  Reed.  3.  The  act  of  February  26,  1856,  entitled  an  act  to 
authorize  Joseph  Mackey,  &c.,  to  build  and  maintain  a  dam 
across  the  Baraboo  River  at  this  poini. 

The  plaintiff  replied  to  the  second  plea  of  the  defendant, 
that  the  bill  in  chancery  was  filed  to  compel  Reed  to  lower 
his  dam,  and  that  the  bill  was  dismissed  by  the  complainant 
on  leave  granted,  and  on  payment  of  costs.  The  plaintiff  de- 
murred to  the  third  plea  of  the  defendant  The  defendant 
demurred  to  the  replication  of  the  plaintiff  to  the  second  plea. 
The  court  below  sustained  the  demurrer  of  the  plaintiff  to  the 
third  plea,  and  overruled  the  demurrer  to  the  replication,  from 
which  the  defendant  appealed 

J.  Mackey^  in  pnerson,  for  the  appeal,  in  support  of  the  de- 
murrer to  the  replication,  cited  Ogsburg  vs  La  Fargt^  2  Ck)m., 
113;  11  Petersdorf  Ab.,  708;  1  Barb.  Ch.  R.,  455  to  400;  1 
Philips  Ev.,  389,  and  note  729;  FdUr  vs.  MtiUener,  2  John., 
181;  8  Paige,  81;  1  Chitty's  PL,  521  to  4;  Boot  vs.  Woodr 
Tvffy  6  Hill,  416;  16  N.  Y.,  308. 

On  the  constitutionality  of  the  act  recited  in  his  plea  lie  re- 
lied on  the  same  authcmties  as  are  cited  in  Fishar  vs.  Hm- 
eon  Iron  4*  Man.  Co.,  sfupra^  35L 

Alvah  Stewart  fy  S.  U.  Pinnq/j  fsa  the  respondent,  in  sup- 
port oi  the  replication  to  the  second  plea,  cited  the  following: 
State  ex  reL  Kant  vs.  Larabee,  3  Chuii»  179;  Cummim  oa 
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Bennett  J  8  Paige,  78  5  Simpson  vs.  Brewster,  9  Paige,  ^45 ; 
Story  Eq.  Plead,  §  I,  793 ;  Jenkins  vs.  Bell,  2  Rich.,  144  ; 
Rosse  vs.  Rust,  4  J.  C^  299. 

The  second  plea  is  not  good,  as  it  does  not  answer  the 
whole  declaration.  It  only  sets  up  matters  in  answer  to  so 
much  as  relates  to  the  mill  site  claimed  by  the  plainti^  and 
does  not  set  up  any  defense  to  the  injury  done  to  the  plain- 
tiffs land  by  overflowing  it  with  water,  as  alleged  in  the  de- 
claration. fVillmarth  vs.  Babcock^  2  Hill,  194;  B&i/d  vs. 
Weeks,  5  id.,  395;  Root  vs.  Woodrvff,  6  id.,  418;  Merceiw  vs. 
Smith,  2  id.,  210;  Matthewson  vs.  fVeUer,  3  Denio,  52;  HaU- 
day  vs.  Noble,  1  Barb.,  138. 

They  also  discussed  the  question  of  the  constitutionality 
of  the  mill  dam  act,  denying  its  validity,  and  citing  a  large 
number  of  authorities. 


By  the  Court,  Cols  J.  The  authorities  are  not  very  clear 
as  to  what  effect  should  be  given  to  a  decree  dismissing  a  bill 
in  chancery,  on  the  plaintiffs  motion,  after  verdict  on  a 
feigned  issue  in  favor  of  the  defendant  The  general  propo- 
sition is  laid  down  in  the  books  that  the  plaintiff  may  move 
to  dismiss  his  own  bill  with  costs^  as  a  matter  of  course,  at 
any  time  before  the  decree.  2  DanL,  Ch.  Pr.,  929;  Ferine  vs. 
Swain,  2  J.  C.  R,  475;  Cummins  vs.  Benn^t,  8  Paige  79. 
But  what  effect  will  be  given  to  a  decree  dismissing  a  bill 
on  plaintifiPs  motion,  or  on  application  of  defendant  for  want 
of  prosecution,  when  such  decree  is  set  up  in  bar  to  a  subse- 
quent suit  for  the  same  cause  of  action  between  the  same 
parties,  is  not  so  well  settled. 

In  the  case  of  Rosse  et  alvs.  Rust  et  oL,  4  J.  C.  R,  299; 
where  a  cause  had  been  set  down  for  hearing  on  bill  and  an- 
swer, and  the  bill  had  been  dismissed  with  costs,  because  ik> 
person  appeared  for  the  plaintiff  and  the  decree  was  enrolle^, 
the  decree  was  held  to  be  no  bar  to  another  suit  for  the  same 
matter.  Chancellor  Kent  declared  that  because  the  merits 
of  the  former  cause  was  never  discussed,  and  no  opinion  of 
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the  court  ever  expressed  upon  them,  it  did  not  come  within 
the  rule  rendering  the  decree  a  bar  to  a  new  suit  See  also 
BroacUyn  vs.  Ord,  1  Atk.,  571;  Mitford's  Pleadings,  237,  and 
cases  cited  in  the  notes ;  State  ex  rel  Kane  vs.  Larabety  3 
Chand,  179;  Brynt  vs.  Frere,  2  Molloy,  157;  same  case  in 
12Eng.,  Ch.  R  391. 

In  Carrington  vs.  HaUy,  1  Dickens,  280,  Lord  Hard  wick 
intimated,  very  clearly,  that  where  an  issue  had  been  tried, 
and  a  verdict  in  favor  of  the  defendant,  that  the  plaintiff  could 
not  dismiss  the  bill  on  his  own  motion,  upon  payment  of 
costs,  since  the  defendant  might  set  the  cause  down  on  the 
equity  reserved,  in  order  to  have  the  bill  dismissed  upon  the 
judgment  of  the  court,  so  as  to  make  the  order  of  dismis- 
sion pleadable.  And  the  court  of  appeals  in  New  York 
went  further,  and  decided  in  Ogsburg  vs.  La  Farge^  2  Comst, 
113,  that  a  decree  of  a  court  of  chancery,  dismissing  the 
bill  where  no  one  appeared  for  the  plaintiff,  and  the  cause 
had  been  set  down  for  hearing  afler  replication,  and  an  order 
closing  the  proofs,  was  a  bar  to  a  subsequent  suit  for  the 
same  cause  between  the  same  parties,  although  no  proofs 
were  in  fact  taken.  Judge  Bronson  was  disposed  to  follow 
the  case  of  Bosse  vs.  Bustj  and  held  that  because  no  proof 
had  been  taken,  and  the  bill  dismissed  in  consequence  of 
the  default  of  the  plaintiff  to  appear  at  the  hearing,  that  it 

g  was  not  a  bar. 

^  Without  stopping  to  examine  these  authorities  for  the  pur- 

pose of  determining  whether  the  decree  set  forth,  in  the  first 
special  plea  and  replication  thereto  in  this  case,  is  in  its  na- 
ture  final  or  not,  we  are  clearly  of  the  opinion  that  the  rep- 
lication to  this  plea  is  defective,  for  the  following  reasons: 
For  the  purpose  of  avoiding  the  effect  of  the  matters  set  up 
in  the  first  special  plea,  the  respondent  replied,  that  on  mo- 
tion of  his  solicitor  to  dismiss  the  bill,  it  was  ordered  that 
leave  to  dismiss  the  same  be  granted  accordingly,  and  that 
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the  bill  be  dismissied,  upon  the  complainant's  paying  to  the 
defendant  his  costs  in  the  suit  to  be  taxed ;  but  there  is  no 
averment  in  the  replication  that  such  costs  were  ever  taxed 
and  paid  by  the  plaintiff  The  order  was  a  conditional  one^ 
and  the  suit  was  not  absolutely  out  of  court  until  the  costs 
were  paid  to  the  defendant  Cummins  vs.  Bennett,  8  Paige, 
79;  Simpson  vs.  Brewster,  9  id.,  245.  The  plaintiff  wished 
to  show  by  the  replication  that  the  merits  of  the  chancery 
cause  were  never  discussed  and  passed  upon  by  the  court, 
but  that  the  bill  had  been  dismissed,  upon  his  motion,  before 
final  decree,  and  therefore,  that  the  former  suit  mentioned  in 
the  plea  was  no  bar.  He  set  forth  an  order  in  which  leave 
was  granted  him  to  dismiss  his  bill  upon  certain  conditions, 
but  he  did  not  all^e  that  he  had  complied  with  the  condition 
which  rendered  the  order  efficacious.  This  was  a  material 
defect  in  the  replication,  and  the  demurrer  to  it,  therefore, 
should  have  been  sustained. 

But  it  is  insisted  that  the  second  plea  was  not  good,  as  it 
did  not  answer  the  whole  declaration,  and  as  the  demurrer 
to  the  replication  reached  back  to  this  defective  plea,  it 
should  have  been  sustained  upon  that  ground.  It  is,  un- 
doubtedly the  rule,  that  upon  the  argument  of  a  demurrer, 
the  court  will,  notwithstandiDg  the  defect  of  the  pleading, 
demurred  to,  give  judgment  against  the  party,  whose  plead- 
ing was  first  defective  in  substance.  We  are,  therefore,  to 
consider  whether  the  objection  to  the  second  plea  is  well 
taken. 

The  action  was  for  damages  done  the  respondent's  land, 
by  overflowing  it  with  water,  and  also  for  destroying  a  mill 
sita  It  is  manifest  that  the  injury  complained  of  is  sever- 
able in  its  nature,  as  the  appellant  may  have  overflowed 
the  land  and  seriously  damaged  it,  without  infringing  any 
mill  sita  The  second  special  plea  professes  to  answer  so 
much  of  the  action  as  claims  damages  for  destroying  the  mill 
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site ;  while  the  matters  of  defense  set  up  in  the  third  special 
plea,  as  well  as  the  general  issue  pleaded,  coders  the  entire 
cause  of  action.  By  the  New  York  rule,  this  would  undoubt- 
edly be  bad  pleading.  Sooi  vs.  Woodrvff^  6  Hill,  418,  and 
oases  there  cited  Judge  Bronson,  in  delivering  the  opinion 
of  the  court  in  Root  vs.  Woodryffy  says:  ^But  as  I  under- 
stand the  rule  in  England,  the  plea  need  not  go  to  the  whole 
count,  if  their  be  other  pleas  which  cover  the  residue ;  thus, 
in  trespass  for  breaking  the  plaintiff^s  close,  and  seizing  and 
carrying  away  his  goods,  the  defendant^  after  pleading  not 
guilty  as  to  the  whole,  may,  by  another,  plea  justify  the  entry 
into  the  dose,  without  saying  any  thing  about  the  gdods ;  or 
he  may  justify  as  to  the  taking  of  the  goods,  without  men- 
tioning the  entry  into  the  closa  And  without  pleading  any 
one  plea  going  to  the  whole  count,  the  defendant  may,  by 
one  plea,  justify  the  breaking  of  the  whole  close,  and  by  an- 
other the  seizing  of  the  goods.  It  is  enough  that  each  plea  is 
good  as  far  as  it  goes,  and  that  all  of  the  pleas  taken  together 
cover  the  whole  counf  As  a  consequence  of  the  rule  dry- 
ing the  right  of  pleading  partial  defenses,  the  New  York 
courts  let  the  matter  in  by  way  of  evidence,  without  such 
plea.     WiUmarth  vs.  Babcock^  2  Hill,  194. 

In  1  Chitty  Pleas,  524,  the  rule  is  stated  that,  ^  If  a  plea 
begins  only  as  an  answer  to  part,  and  is  in  truth  but  an 
answer  to  part ;  as  if  the  defendant  in  trespass  for  taking  two 
sheep,  plead  that  the  plaintiff  ought  not  to  have  his  action  as 
to  one,  because  he  took  that  one  doing  damage  on  his  close, 
&a,  and  does  not .  in  that,  or  any  other  plea,  notice  the  re- 
mainder of  the  declaration,  the  plaintiff  cannot  donur  to  the 
plea,  for  it  is  sufficient  as  far  as  it  extends,  but  must  take 
judgment  for  the  part  unanswered,  as  by  m/  dicttJ^  The 
Earl  qf  Manchester  txa  F'ale,  1  Saund,  97,  and  eases  cited  in 
the  notes. 

It  would  seem  to  be  more  conducive  to  justice  to  require 
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the  parties  to  apprise  each  other  of  the  precise  grounds  upon 
which  they  intend  to  rely,  and  such  seems  to  be  the  spirit  of 
the  code,  §  10,  sub.  4;  McKynmg  w.  BuU,  16,  N.  Y.  R.,  297- 
Since  the  second  special  plea,  while  it  professes  to  answer, 
only  a  part  of  the  declaration  is  accompanied  with  other 
pleas^  which  cover  the  entire  cause  of  action,  we  have  con- 
chided  to  treat  it  good  for  all  it  assumes  to  answer. 

In  the  third  special  plea  the  appellant  set  up  the  pfooeed- 
ings  taken  by  him  under  chap.  58,  Private  Laws,  1856,  61, 
as  a  full  defense  to  this  action.  The  main  objection  to  this 
plea  is  that  the  act  of  the  legislature  is  unconstitutional,  and 
therefore,  that  the  proceedings  taken  under  it  furnish  no  jus- 
tification. In  the  case  of  Fisher  vs.  The  Horicon  Iron  and 
Manyfaciuring  Comp.,  stiproy  35 1^  the  constitutional  power 
of  the  legislature  to  pass  a  general  mill  dam  law,  was  fully 
discussed,  and  we  were  earnestly  pressed  by  counsel,  who 
denied  that  power,  and  the  validity  of  our  present  law,  to  re- 
consider the  decision  of  the  former  supreme  court  in  the  case 
of  Newcomb  vs.  Smithy  1  Chand.,  71.  For  reasons  given  in 
the  opinion  in  that  case,  we  have  declined  to  depart  from  the 
doctrine  laid  down  in  Neweomb  vs.  Smith,  and  consequently 
the  power  of  the  legislature  to  pass  such  laws,  is  not  now 
an  open  question.  The  law  referred  to  in  the  pleadings  in 
this  case,  authorize  the  appellant  and  his  assigns  to  erect  and 
maintain  a  dam  where  the  one  complained  of  exists,  and 
contains  restrictions  upon  the  privileges  granted,  and  securi- 
ties against  the  abuse  of  those  privileges  not  found  in  the  gen- 
eral law  upon  the  subject  Assuming  that  the  general  mill 
dam  law  is  constitutional,  it  would  seem  to  follow  that  this  is 
80.  By  this  act,  and  by  chap.  167  Private  Laws,  1857,  387, 
am^idatory  thereof,  the  right  of  the  respondent  to  maintain 
this  action  is  taken  away,  and  he  must  pursue  his  remedy  for 
any  damages  he  has  sustained  in  conformity  to  those  enact- 
ments.   We  do  not  think  eitha  of  these  laws  impairs  any 
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vested  right,  but  merely  prescribfed  the  manner  in  which  the 
respondent  shall  enforce  his  remedy.  Beed  vs.  FranHfort  et 
aly  23  Ma,  R.,  32 15  Conkey  vs.  Hart,  4  Kern-,  23;  Thien  vs. 
J^csgt lander^  8  Wia,  461. 

It  follows  from  these  views  that  the  order  of  the  circuit 
court  sustaining  the  demurrer  of  the  respondent,  and  overrul- 
ing the  demurrer  of  the  appellant,  must  be  reversed,  and  the 
case  remanded  for  further  proceedings. 


PRATT  et  aL  vs.  DONOVAN. 

APPEAL   PJBOM   CIBCUrr   COUBT,  SAUK   COUNTY. 
Heard  Augnat  i,  1859.]  [Decided  January  4, 1860. 

Constitution  Law — Replevin — Judgment — Sureties. 

Section  828  of  the  Code,  which  proTides  that  when  a  jndgment  ii  rendered  a^einit  a 
party  in  an  action  of  replcTin,  the  Judgment  may  be  entered  np,  as  well  against 
the  principal  as  against  the  surety  who  shall  hare  signed  the  undertaking  for  a 
return  of  the  property,  is  not  in  yiolation  of  the  constitution,  on  the  ground 
that  it  deprires  the  sureties  of  notice  of  the  judgment  and  of  the  right  of  trial 
by  jury.    Colb,  J.,  dissenting. 

A  party  who  signs  the  undertaking  provided  for  in  section  828  of  the  Code,  as  surety 
for  the  return  of  property  repleyied,  therein  becomes  ^uott,  a  party  to  the  sidt 
then  pending,  and  is  liable  to  have  judgment  entered  against  him  with  hia  prin- 
cipal, upon  a  failure  of  the  principal  to  sustain  his  cause.     Colb,  J.,  dissenting. 

A  judgment  for  the  defendant  entered  in  repleyin  under  the  code,  is  not  erroneous* 
because  it  is  not  in  the  altematiYe  for  a  return  of  the  property  or  the  yalue 
thereof,  in  case  a  return  could  not  be  had  according  to  section  187 ;  but  the  de- 
fendant may  w^tc  the  return  and  take  judgment  for  the  ralue  only.  Cols,  J., 
dissenting. 

This  was  an  action  for  the  delivery  of  personal  property 
unlawfully  detained,  brought  by  the  plaintiff,  Charles  C.  Pratt, 
against  the  defendant,  John  E.  Donovan,  James  A.  Maxwell 
and  Ozias  V.  Throop,  two  of  the  appellants,  signed  the  under- 
taking of  the  plaintiff,  Charles  C.  Pratt,  to  the  coroner  of  Sauk 
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county^  in  order  to  obtain  a  delivery  of  the  goods  in  question. 
The  complaint  of  the  plaintiff  is  in  the  usual  form  for  the  un- 
just taking  and  detaining  of  the  property.  The  answer  al- 
leges substantially,  that  the  goods,  &c.,  were  the  goods  of 
Charles  Sanford  and  Joseph  W.  Macklin,  and  not  of  the  plain- 
tiff; that  on  the  25th  day  of  May,  A.  D.  1857,  in  Sauk  county 
circuit  court,  one  Lewis  S.  Mack  recovered  a  judgment,  in 
due  form  of  law,  against  said  Sanford  and  Macklin,  for  the 
sum  of  01,093,  damages  and  costs;  that  an  execution  was 
duly  issued  thereon,  directed  to  the  defendant  as  the  sheriff  of 
the  county  of  Sauk ;  that  said  defendant,  who  is  sheriff,  by 
virtue  of  the  execution  and  his  office,  did  take  and  levy  upon 
and  detain  the  goods,  chattels,  &c.,  complained  of  in  the 
plaintiff's  complaint,  as  he  rightfully  might  da 

A  trial  of  this  issue  was  had  at  the  February  term  of  the 
circuit  court  for  Sauk  county,  1858,  and  resulted  in  a  verdict 
for  the  defendant,  viz : 

^  We,  the  jury,  do  find  for  the  defendant,  and  that  he  did 
not  wrongfully  take  possession  of  the  personal  property  men- 
tioned and  described  in  the  plaintiff's  complaint  in  the  action, 
and  did  not  wrongfully  detain  the  same,  as  the  plaintiff  has, 
in  his  complaint  alleged.  And  we  do  further  find  the  proper- 
ty in  the  defendant,  and  that  the  defendant  is  entitled  to  the 
possession  of  said  property ;  that  the  same  is  of  the  value  of 
il3,432  71.  And  the  defendant  having  waived  the  return  of 
said  property,  we  assess  his  damages  at  the  sum  of  01,202  23.^' 

On  this  verdict  the  following  judgment  was  entered  by  said 
court: 

^  This  action  having  been  brought  on  for  trial  and  tried  on 
the  issue  of  fact  joined  therein,  and  the  jury  having  returned 
a  verdict  by  which  they  find  that  the  said  defendant  did  not 
wrongfully  take  and  does  not  wrongfully  detain  the  personal 
property  mentioned  and  described  in  the  complaint  in  this 
cause,  and  the  said  jury  having,  by  their  said  verdict,  found 
the  property  therein  in  the  defendant,  and  that  said  defendant 
is  entitled  to  the  possession  thereof,  and  that  the  value  of  the 
same  is  03,472  71 ;  and  the  said  jury  having,  by  their  said 
verdict,  assessed  the  damages  of  the  said  defendant  at  the  sum 
of  01,202  23 ;  and  the  said  defendant  having  waived  a  judg- 
ment for  the  return  of  said  property,  and  it  appearing  to  the 
court,  from  the  undertaking  of  James  A«  Maxwell  and  Ozias 
V.  Throop,  now  on  file  with  the  clerk  of  this  court,  that  they, 
thd  said  tJ  ames  A.  Maxwell  and  Ozias  V.  Throop,  are  sureties 
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for  the  said  plaintiff  in  this  action.  Now  therefore,  on  motion 
oi  C.  C.  Remington,  attorney  for  the  said  defendant,  it  is  al* 
judged  by  the  said  court  that  the  property  in  the  goods  and 
chatties  mentioned  in  the  complaint  of  the  plaintiff,  is  in  the 
defendant,  and  that  the  defendant  is  entitled  to  the  possesion 
thereof,  and  that  the  same  are  of  the  value  of  03,433  71,  and 
that  the  damages  of  the  defendant  are  of  the  sum  of  01,302  23, 
and  the  defendant  having  waived  a  judgment  for  the  return 
of  said  property,  it  is  further  adjudged^  that  the  defendant, 
John  R  Donovan,  do  have  and  recover  the  said  sum  of 
$1,302  33,  as  well  of  the  defendant,  Charles  C.  Pratt,  as  of  the 
sureties,  James  A«  Maxwell  and  Ozias  Y.  Throop,  and  the 
sum  of  039  43,  costs  and  disbursements,  amounting  in  the 
whole  to  the  sum  of  01,331  66. 

The  plaintiff  Charles  C.  Pratt,  and  James  A.  Maxwell  and 
Ozias  y.Throop,  appealed  from  this  judgment  to  the  supreme 
court 

Oregory  fy  Ptnnej/,  for  the  appellants,  objected  that  the  judg- 
ment entered  under  sea  338  of  the  Code,  against  all  the  ap- 
pellants, was  erroneous ;  the  section  was  unconstitutional  and 
void,  because  it  deprives  the  sureties  in  the  undertaking  of  a 
constitutional  right,  that  of  a  trial  by  jury,  and  the  judgment 
rendered  under  this  section  of  the  code  is  not  by  due  process 
of  law.  Hughs  vs.  HughSf  4  Mon.,  43 ;  Smith's  Const  Law, 
556,  558 ;  Const  of  Wis.,  Art  I,  §  5 ;  Dawson  vs.  Shaver ,  1 
Black£,  304 ;  Smith  vs.  Smithy  1  How.  Miss.,  103 ;  Irvin^s 
JlppecUy  16  Penn.  St,  356 ;  Brown  vs.  Hummeli,  6  Barr,  86. 

The  sureties  are  depriv^  of  their  day  in  court,  of  the  right 
to  make  up  an  issue,  of  the  right  of  being  heard  and  of  pro- 
ducing testimony,  and  judgment  is  rendered  against  them 
without  any  notice ;  this  we  submit,  is  not  ^  due  process  of 
law.''  Sedgwick  on  Const  Law,  610,611  and  613;  Oreen 
vs.  BriggSj  1  Curtis,  311 ;  Oreen  vs.  James,  3  Curtis,  189 ;  Tajf- 
lor  vs.  Porter,  4  Hill,  146. 

J.  C.  Hopkins,  for  the  respondent 

Sjf  the  Court,  Pautb,  J.  This  action  was  commenced 
under  the  code,  by  Pratt,  to  recover  the  possession  of  personal 
propeity.  The  other  two  appeRants  signed  the  undertaking 
as  sureties,  according  to  section  117,  and  judgment  having 
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gone  for  the  defeDdant,  was  entered  i^ainst  theoni  together 
with  Pratt,  in  pursuance  of  section  338.  The  principal  ques- 
tion presented  on  the  appeal  is,  whether  this  latter  section  is  un- 
constitutional and  void,  for  the  reason  that  it  deprives  the 
sureties  of  notice,  and  of  the  right  of  trial  by  jury;  If,  when 
fairly  construed,  it  can  be  held  to  have  this  effect,  it  is  of 
course  invalid ;  as  the  right  of  every  one  to  notice  of  proceed- 
ings against  him,  and  to  trial  by  jury  in  an  action  at  law,  by 
which  he  may  be  deprived  of  his  property,  is  too  well  under- 
stood to  need  any  suggestion  firom  ua 

In  support  of  the  objection,  the  following  cases  are  cited : 
Hughs  vs.  HvghBy  4th  Monr.,  43 ;  Dawson  vs.  Shaver,  1 
Black.,  204 ;  Smith  vs.  Smith,  1  How.,  (Miss.,)  102  ;  Ervkufs 
Appeal,  16  Penn.  St  Rep.,  256 ;  and  Brown  vs.  HummeU,  6 
Barr,  %6. 

In  the  first  of  these  cases  the  judgment  was  entered  against 
the  sureties  on  an  injunction  bond,  under  an  act  which  had 
been  decided  unconstitutional  twenty  years  before,  which  had 
been  acquiesced  in  without  questioiL  The  case  was  decided 
upon  that  ground,  and  the  court  intimate  that  were  it  res 
nova,  their  decision  might  have  been  different  In  Dawson 
vs.  Shaver,  the  proceeding  was  by  motion  upon  notice  against 
the  sheriff  and  his  sureties,  for  money  collected  and  not  paid 
orer.  The  court  held  the  statute  constitutional,  but  that  the 
parties  would  be  entitled  to  make  up  an  issue,  and  have  a 
jury  trial,  as  the  act  did  not  prohibit  it  In  Ervin^s  Jlppeal 
it  was  held  that  the  kgislctfare  had  no  authority  to  enact  a 
law  authorizing  the  orphan's  court  to  appoint  a  trustee  to  sell 
certain  real  .estate,  belonging  to  parties  of  ftill  age  and  std 
juris,  agamst  their  consent,  which  is  sinqdy  an  affiiHiance  of 
the  general  piinciple  that  no  man  shall  be  deprived  of  his 
property  without  due  process  of  law,  and  was  clearly  right 
And  the  case  ift  Bacr  is  no  more  tfian  an  assertion  of  die 
same  general  principla 
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But  if  this  judgment  is  to  be  sustained  at  all>  it  must  be 
upon  some  ground  which  does  not  conflict  at  all  with  this 
general  principle.  And  the  only  ground  upon  which  it  can 
possibly  be  placed  is^  that  while  the  right  is  conceded,  it  is 
competent  for  the  party  himself  to  waive  it,  and  voluntarily 
consent  that  judgment  may  be  entered  against  him,  without 
a  jury  trial,  or  any  trial  This  right  of  waiver,  if  properly 
manifested,  will  not  be  questioned.  Judgments  are  entered 
upon  cognovit,  by  stipulation,  or  by  oral  consent  of  the  party, 
or  of  counsel  acting  for  him ;  and  their  validity  is  not  ques- 
tioned. And  we  think  the  only  question  really  involved  here 
is,  whether  the  signing  of  the  undertaking  by  the  sureties  can 
be  fairly  construed  into  a  conditional  consent  to  the  entry  of 
judgment  against  them,  in  case  judgment  should  go  for  the 
defendant  And  I  think  it  can.  But  in  coming  to  this  con- 
clusion, I  make  a  clear  distinction  between  this  case  and  that 
oi  Smith  vs.  Smith,  1  How.,  (Miss.,)  102,  which  I  think  to  be 
sound  law.  In  that  case,  judgment  was  entered  under  a  stat- 
ute allowing  any  one  who  had  paid  money  for  another  as  se- 
curity, to  have  a  judgment  entered  in  his  favor,  on  motion, 
without  trial  by  jury.  The  court  held  the  act  void,  and  held 
it  so  justly.  The  right  of  entering  judgment  under  that  stat- 
ute was  not  based  upon  any  act  of  the  defendant  which,  by 
any  legitimate  reasoning,  could  be  construed  into  a  waiver  of 
his  right  of  trial,  or  a  consent  to  the  entry  of  judgment  against 
him.  The  most  that  he  had  done,  if  any  thing,  was  to  incur 
a  debt,  by  reason  of  the  plaintiff's  having  paid  money  for 
him  as  surety.  And  whether  he  had  done  this  or  not,  was 
the  very  question  upon  which  he  had  a  right  to  trial,  and  the 
law  could  not  assume  that  he  had  done  it,  even  if  the  actual 
fact  could  be  construed  into  a  waiver  of  his  right  to  trial,  or  a 
consent  to  judgment  But  I  go  further,  and  hold  that  it  is 
not  competent  to  enact  a  law  that  judgment  may  be  rendered 
without  trial,  upon  every  ordinary  liability  or  debt  between 
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man  and  man,  the  contracting  of  which  did  not  connect  the 
party  with  any  judicial  proceeding,  and  then  to  say  that  any 
party  who  incurred  such  debt  or  liability  should  be  held  to 
waive  his  right  to  trial  by  jury.  True,  it  might  be  said  that 
he  contracted  the  debt,  knowing  that  the  law  authorized  a 
judgment  without  trial,  and  so  waived  his  right  to  trial  But 
the  answer  is,  that  he  knew,  also,  that  the  constitution  existed, 
invalidating  any  law  depriving  him  of  the  right;  and  he  was 
not  bound  to  stop  doing  business,  for  fear  that  if  he  incurred 
a  debt  under  such  a  law,  he  should  be  held  to  have  waived 
his  right;  but  might  incur  the  debt,  and  then,  with  much 
more  reason,  be  held  to  have  intended  to  insist  on  his  objec- 
tion to  the  law,  than  to  have  waived  the  right  secured  to  him 
by  the  constitution.  Overlooking,  therefore,  the  objection  that 
such  a  law  would  assume  that  the  party  did  incur  the  debt, 
which  was  the  very  thing  to  be  tried,  yet  even  if  he  did,  there 
is  nothing  in  that  which,  by  any  fair  reasoning,  can  be  forced 
into  a  consent  to  the  entry  of  judgment  against  him  without 
trial ;  and  if  this  were  not  so,  it  would  be  very  easy  for  the 
l^islature  to  deprive  everybody  of  the  right  of  trial  by  jury, 
as  to  future  transactions,  by  enacting  that  every  creditor 
should  be  entitied  to  judgment,  on  motion,  without  trial,  and 
then  say  that  every  one  who  contracted  a  debt,  or  incurred  a 
liability,  under  such  a  law,  should  be  held  to  have  waived  his 
right  It  may  be  that  the  Bank  qf  Columbia  vs.  Oakley ^  4 
Wheat,  235,  would  go  to  this  extent ;  for  I  confess  that  I  do 
not  readily  perceive  any  distinction  between  the  law  there  in 
question,  which  authorizes  a  summary  judgment  on  notes 
expressly  made  n^otiable  at  the  bank,  upon  the  ground  that 
a  party  making  such  a  note  had  waived  his  right,  and  a  gen- 
eral law,  authorizing  a  summary  judgment  on  a  debt  incurred 
in  any  other  manner.  But  if  the  case  should  be  held  to  go 
so  fEur,  I,  for  one,  could  not  consent  to  follow  it 
But  I  think  this  case  is  entirely  different,  and  that  the  in- 
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carriDg  of  an  ordinary  debt,  which  does  not  a>nnect  the  party 
in  any  way  with  any  suit  or  legal  proceeding,  is  clearly  dis- 
tinguishable from  the  signing  of  a  bond  or  undertaking,  in  a 
suit  already  commenced.  By  the  latter,  under  a  statute  like 
the  one  under  consideration,  the  surety  becomes  a  quasi  party 
to  the  suit  And  he  may  well  be  said  to  have  consented  con- 
ditionally to  the  entry  of  the  judgment  against  him.  By  their 
undertaking  they  are  bound  for  |^  the  prosecution  of  the  ao 
tion,'^  and  by  entering  into  it,  and  thus  connecting  thems^ves 
with  the  suit,  they  consent  to  all  the  consequences  to  wbkh 
such  a  connection  by  law  subjects  them.  By  their  very  un- 
dertaking, their  right  depends  on  the  result  of  the  suit  as  to 
their  principal,  and  the  trial  which  determines  his  right,  de- 
termines theira  They  have  substantially  their  day  in  coor^ 
and  consent  that  their  fate  shall  abide  that  of  their  principal. 

And  I  think  it  is  no  objection  to  this  view  to  say  that  the 
undertaking  might  be  foiled.  The  decision  is  placed  upon 
the  fieict  that  the  undertaking,  assuming  it  genuine,  fiurly 
amounts  to  a  consent  to  the  entry  of  judgment  And  we 
think  the  validity  of  the  law  is  to  be  tested  on  this  assumption. 
And  if  correct  in  the  position  that  the  undertaking  is  a  consent, 
the  fact  that  it  might  be  forged  does  not  invalidate  the  law. 
A  cognovit  might  be  forged ;  an  attorney  might,  without  au- 
thority, consent  to  a  judgment,  or  one  person  might,  by  collu- 
sion, be  sued  for  another  and  consent  to  judgment ;  in  all  sudi 
cases  the  party  wronged  would  undoubtedly  be  entitled  to  his 
remedy  on  a  proper  application  to  the  court  But  we  think 
the  possibility  of  such  a  forgery  or  false  personation,  does  not 
invalidate  the  law  authorizing  judgments  by  consent  The 
law  proceeds  on  the  assumption  that  the  consent  is  genuine^ 
and  on  that  assumption  its  validity  is  to  be  determined. 

Though  this  undertaking  is  not  strictly  a  recognizance,  yet 
we  think  it  much  in  the  nature  of  one.  And  the  case  <rf 
GUdersleece  tfs.  The  People,  10  Baib.^  Bt,  vAm^  the  question 
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was  upon  a  recognizance,  supports  the  view  we  have  taken. 
So  also  does  that  of  Lewis  vs.  Garret t^s  •Administrators,  4 
How.  (Miss.)  Rep.  434 ;  and  even  goes  farther  than  we  go  here. 
For  there  judgment  was  entered  on  motion  against  the  sureties 
on  a  sheriff's  bond.  And  the  counsel  who  contended  against 
the  validity  of  the  law,  rested  his  argument  upon  the  distinc- 
tion we  have  adopted,  between  bonds  given  in  a  suit  com- 
menced, by  which  the  party  connected  himself  with  that  suit, 
and  those  of  a  difierrat  character,  conceding  that  on  the 
former  class,  the  summary  judgment  might  be  entered,  p.  451. 
Upon  the  whole,  we  are  therefore  of  opinion  that  sec.  328  of 
the  code  is  not  unconstitutional  for  the  reason  urged. 

But  another  objection  is  made,  which  is,  that  the  judgment 
is  erroneous,  not  being  in  the  alternative  for  a  return  of  the 
property  or  the  value  thereof,  in  case  a  return  could  not  be 
had  according  to  sec.  187  of  the  code.  And  in  support  of  this 
position  the  case  of  Dwight  vs.  Enosy  5  Seld.^  470,  is  relied 
on,  which,  it  must  be  conceded,  fully  sustains  it  But  after  a 
most  careful  examination  of  the  matter,  we  are  constrained  to 
place  a  different  construction  upon  this  section  from  that  giv- 
en by  the  New  York  court  of  appeals  in  this  case,  so  fieur  as  it 
relates  to  the  judgment  which  may  be  taken  by  the  defendant 
The  court  there,  after  alluding  to  the  former  provision  of  their 
Revised  Statutes,  which  was  the  same  as  sec  1,  chap.  42,  Gren. 
Laws,  1854,  of  this  state,  say  that  this  left  the  defendant  in 
such  cases,  ^  entirely  at  the  option'^  to  take  a  judgment  either 
for  the  return  or  the  value,  as  he  might  see  fit  They  then 
proceed,  ^  The  significant  words  then,  ^  in  case  a  return  can- 
not be  had '  incorporated  into  sec  277  of  the  code,  are  new. 
Are  tfiese  words  to  be  rejected  as  surplusage  ?  The  words 
are  clear  and  explicit,  and  have  a  plain  and  direct  application 
to  the  subject  matter  of  the  section.  Some  meaning  I  think 
should  be  given  to  thenL''    And  accordingly,  on  the  force  of 

these  words  alone,  die  court  held  that  this  section  of  the  code 
Vol  X.  25 
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abolished  the  previous  distinction  which  had  existed  between 
a  plaintiff  and  defendant  in  this  respect,  and  deprived  the  lat- 
ter of  the  option  as  to  the  form  of  judgment  which  he  previ- 
ously had.  But  in  coming  to  this  conclusion,  they  seem  to 
us  to  have  entirely  disregarded  other  words,  in  the  section, 
which  are  quite  as  ^  significant"  as  those  upon  which  their 
decision  is  based.  The  provision  is  as  follows :  *<  If  the  prop- 
erty liave  been  delivered  to  the  plaintiff,  and  a  d^endant 
claim  a  return  /A^req^,  judgment  for  the  defendant  maybe  for 
a  return  of  the  property,  or  the  value  thereof,  in  case  a  retum 
cannot  be  had,''  &c.  Now  it  seems  evident  from  this  lan- 
guage that  the  entire  provision  as  to  the  alternative  judgment, 
is  dependent  on  the  fact  that  the  defendant  ^  claims  a  return." 
The  clause  clearly  implies  that  it  is  optional  with  the  defend- 
ant to  ^  claim  a  retum ''  or  not,  as  he  pleases,  where  the  prop- 
erty has  been  delivered  to  the  plaintiff,  and  it  simply  provides 
for  the  alternative  judgment,  where  he  dots  claim  it,  without 
determining  what  it  should,  be  when  he  does  not  With  this 
view,  full  effect  is  given  to  the  words,  **  in  case  a  return  can- 
not be  had,''  because  they  were  clearly  necessary  to  protect 
the  right  of  the  defendant,  where  he  elected  to  have  a  retum, 
if,  for  any  reason,  it  could  not  be  had.  And  this  effect  is  given 
them,  entirely  consistent  with  the  proper  effect  of  the  other 
words  implying  the  right  of  the  defendant  to  claim  a  retum  or 
not,  at  his  option.  But  the  court  of  appeals  holds  that  the 
judgment  must  be  for  the  return  in  all  cases,  and  for  the  value, 
only,  where  the  return  cannot  be  had.  And  with  this  constrac- 
ction,  what  effect  is  given  to  the  words,  ^  and  a  defendant  claim 
a  retum  thereof?"  None  at  all,  it  seems  to  u&  Those  words 
clearly  import  an  option  for  him  to  claim  it  or  not;  this  con- 
stmction  destroys  such  option,  and  compels  him  to  take  a  re- 
tum in  every  instance  where  it  can  be  had,  whether  he  desires 
it  or  not 
If  we  look  at  the  former  provisions  of  the  law,  we  think  it 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  387 


Pratt  et  al.  rs.  Donoran. 


supports  our  construction  instead  of  the  other.  For,  as  the 
court  of  appeals  concedes,  before  the  adoption  of  this  section 
a  distinction  existed  between  the  plaintiff  and  defendant,  and 
while  the  former  was  confined  to  his  alternative  judgment, 
the  latter  had  an  unqualified  right  of  electing  an  alternative 
judgment,  or  an  absolute  one  for  the  value.  When,  therefore, 
this  section  of  the  code  retains  language  which  clearly  im- 
plies this  same  distinction,  and  recognizes  the  same  right  of 
election,  if  there  could  be  any  doubt  of  their  intent,  the  fact 
that  the  right  existed  before  would  support  that  construction 
which  preserves  the  right,  rather  than  that  which  destroys  it 
Our  construction  gives  due  effect  to  all  the  language  of  the 
provision ;  the  other  seems  to  us  to  ignore  a  most  significant 
portion  of  it  • 

The  court  of  appeals  also  relies  on  the  provision  of  section 
289  of  their  code,  sec.  199  of  ours,  in  relation  to  the  form  of 
execution  for  the  delivery  of  personal  or  real  property.  But 
this  seems  to  us  to  furnish  no  support  for  their  construction, 
because  it  only  shows  that  where  the  execution  is  for  the  re- 
turn, it  is  in  the  alternative.  This  must,  of  course,  be  so. 
And  if  the  defendant  ^^  claims  a  return,"  his  judgment  must 
be  in  the  alternative,  and  his  execution  also.  But  does  this 
form  of  the  execution,  which  could  only  issue  on  such  a  judg- 
ment, tend  at  all  to  show  that  the  defendant  was  bound  to 
have  a  judgment  for  a  return  whether  he  claimed  it  or  not  ? 
If  it  does,  we  are  unable  to  see  it,  but  think,  on  the  contrary, 
that  it  is  entirely  consistent  with  our  construction,  which 
gives  the  defendant  the  right  to  elect,  showing  only  what  his 
execution  would  be,  where  he  elected  a  return.  If  he  did  not 
claim  a  return,  his  judgment  would  be  a  personal  judgment 
and  his  execution  would  follow  that 

We  think,  therefore,  that  section  1,  chapter  42,  laws  of 
1854,  was  not  inconsistent  with  this  section  of  the  code,  and 
being  saved  by  section  365,  was  in  force  when  this  judgment 
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was  entered ;  and  that  under  it,  the  jury  might  properly  assess 
the  value  of  the  interest  of  the  defendant  in  the  property,  as 
they  have  done  in  the  verdict  It  is  true  they  call  it  his  dam- 
ages, but  as  they  expressly  base  that  finding  on  a  waiver  of 
the  return,  it  is  clear  that  it  was  intended  to  cover  the  entire 
right  or  interest  which  the  defendant  had  by  virtue  of  his 
execution,  and  he  took  judgment  for  no  more. 

No  other  question  being  made,  we  think  the  judgment  must 
be  affirmed,  with  costs. 

Cole  J.  dissented  from  the  whole  of  the  opinion  in  this 
case,  but  has  not  written  a  decision. 


MILWAUKEE  &  MISSISSIPPI  R.  R.  CO.  vs.  FINNEY. 

■  « 

SRROR  TO   CIRCUIT   COURT,  DANB   COUNTY. 
Heard  Angost  4»  1850.]  [Decided  Janoary  i,  1860. 

Jlmendment — Damages — Principal  and  Agent. 

Amendmenta  to  pleadings  are  mattera  addresaed  to  the  dlaoretton  of  the  eoorti  and 
will  not  be  reyiewed,  except  in  caaea  where  it  has  been  clearlj  abnaed. 

To  allow  a  party  to  prore  the  declaration  of  an  agent  of  the  opposite  party,  made 
after  the  tranaaatlon  to  whieh  the j  rebtte,  Sa  erroneova. 

In  an  action  against  a  railroad  company  for  the  misoondoot  of  the  eondnotor  in  ex- 
pelling the  plaintiff  from  their  cars,  before  he  reaches  the  place  to  which  he  bad 
purchased  a  ticket,  the  measore  of  damages  is  snob  sum  as  woild  compensate 
him  fm  his  actoal  loss  by  being  pnt  off  the  cars,  and  not  Thidieti?e  damages  or 
smart  money ;  unless  it  appear  that  the  condnot  of  the  condoetor  was  maUdooi^ 
and  his  act  was  anthoiiied  or  sanctioned  by  the  company. 

Where  the  misoondaot  of  an  agent  causes  a  breach  of  the  obligation  or  eontraet  of 
the  principal,  then  the  principal  is  liable  In  an  action,  whether  sich  miaoondaet 
be  wUM  or  malidoas^  or  merely  negligent;  and  in  soeh  ease,  tiioogh  theaetioa 
be  bronght  nominally  In  tort.  It  wHI  be  treated  as  w  eontraetu,  and  be  gorened 
by  the  same  rales,  unless  the  malice  or  wantonness  of  the  agent  be  brooght 
hone  and  ^reeUy  ohaiged  to  the  principal 
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This  was  an  action  'commenced  by  James  Finney  against 
the  Milwaukee  &  Mississippi  Railroad  Company.  The  com- 
plaint set  forth  that  the  plaintiff  had  purchased  a  passenger 
ticket  at  the  Madison  depot,  from  Madison  to  Edgerton,  for 
which  he  paid  ninety  cents ;  that  the  plaintiff  was  received 
in  the  cars,  and  carried  on  the  ticket  to  within  eight  miles  of 
Edgerton,  where  the  conducter  of  the  train  stopped  the  train 
and  expelled  him  from  the  cars,  refusing  to  carry  him  any 
farther,  contrary  to  the  conditions  of  his  agreement  with  the 
company.  The  answer  was  a  general  denial  of  the  facts 
stated  in  the  complaint  On  the  trial  of  the  issue,  the  plain- 
tiff procured  leave  of  the  court  and  amended  the  complaint 
by  making  the  averment  of  the  expulsion  of  the  plaintiff  from 
the  cars  more  certain  and  tortious.  The  plaintiff  proved  the 
facts  set  up  in  his  complaint.  He  also  proved  what  the  ticket 
agent  who  sold  the  ticket  said  concerning  the  matter.  This 
evidence  was  not  contradicted  by  the  defendants.  The  de- 
fendants then  asked  the  court  to  instruct  the  jury,  that  in  case 
they  should  find  the  issue  herein  for  the  plaintiff  that  they 
should  give  the  plaintiff  such  damages  only  as  would  com- 
pensate him  for  his  loss  by  reason  of  putting  him  off  the  cars; 
that  they  could  not  give  vindictive  or  punitory  damages, 
called  ^  smart  money,''  which  said  instruction  the  circuit 
judge  refused  to  give ;  but  instructed  them  that : 

*^  In  this  case,  if  you  find  the  complaint  sustained  by  the 
evidence,  you  may  give  such  damages  as  shall  compensate 
the  plaintiff  for  his  loss  by  the  act  of  the  defendant,  and  also 
such  exemplary  damages  as  you  may  find  proper,  under  the 
circumstances  of  the  case." 

And  the  defendants  requested  the  circuit  judge  to  charge 
the  jury  that  the  plaintiff  could  not  recover  for  any  force  or 
violence  applied  to  the  plaintiff  by  the  servant  of  the  com- 
pany, unless  the  company  authorized  and  directed  its  use,  or 
afterwards  ratified  and  approved  such  act  of  the  servant, 
which  instruction  the  circuit  judge  refused  to  give. 

The  jury  found  for  the  plaintiff  and  assessed  his  damages 
at  $175,  on  which  judgment  was  entered ;  and  the  railroad 
company  sued  oat  this  writ  of  error. 

jlbbotij  Oregory  fy  Pinneyj  for  the  plaintiffs  in  error. 

1.  The  circuit  court  erred  in  permitting  the  amendment, 
as  it  changed  the  cause  of  action  from  a  breach  of  a  contract 
to  a  tort    R.  S.,  chap.  125,  §  37. 
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2.  The  circuit  court  erred  in  permitting  the  plaintiff  below  to 
give  evidence  of  the  declaration  of  the  ticket  agent.  1  Green]. 
Ev.,  113;  4  Phil.  Ev.,  381;  2  Starky  Ev.,  30;  Story  on  Agen- 
cy, §  135,  136;  ThaUimer  vs.  Brinckerhoff^  4  Wend.,  894; 
Bradford  vs.  Williams^  2  Md.  Ch.  Dec,  1;  Hough  vs.  DoyUy 
4  Rawle,  294;  Hurd  vs.  Westj  2  Cowen,  752;  Hoover  vs. 
Browrtj  7  Greenlf.,  421;  Parker  vs.  Green^  8  Mich.,  142;  Fair" 
lie  vs.  Hastings,  10  Vessey  Jua,  128;  Stiles  vs.  Western  R.  JR., 
8  Met,  44;  Angell  &  Ames  on  Corporations,  309;  Stewart  vs. 
Huntington  Bank^  11  S.  &  R.,  174,  267;  Haywardvs.  Pil^ 
grim  Society,  21  Pick.,  270;  Spaulding  vs.  Bank  of  Susque^ 
hanna  County,  9  Barr,  28;  Fairfield  County  Turnpike  Co.  vs. 
Thorp,  13  Conn.,  173. 

3.  The  circuit  court  erred  in  refusing,  and  giving  the  in- 
structions as  to  the  measure  of  damages.  The  case  not  being 
one  which  called  for  vindictive  or  exemplary  dftmages,  the 
plaintiff  was  only  entitled  to  recover  for  bis  actual  injury. 
Conrad  vs.  The  Pacific  Insurance  Company,  6  Peters,  262, 
282;  Bell  vs.  Cunningham,  3  id ,  Q9',  Tracy  vs.  Swanton,  10 
id.,  80,  95. 

4.  A  corporation  is  not  responsible  for  unauthorized  or 
unlawful  acts,  even  of  its  officers,  though  done  colore  officiL 
Angell  on  Corporations,  §  388;  Thayer  vs.  Boston,  19  Pick., 
516;  Roe  vs.  Birkenhead^  Lancashire  fy  Cheshire  Junction 
Railway  Co.,  6  Eng.  Railway  Cases,  601;  Eastern  Counties 
Railway  Co.  vs.  Brown,  id.,  561;  Hazleton  Canal  Co.  vs. 
Megeral,  4  Barr,  324;  Vanderbilt  vs.  The  Richmond  Turn- 
pike Co.,  2  Comst,  479;  PhiL  Germantown  fy  Norristown  R. 
R.  Co.  vs.  Wilis,  4  Whaet,  143,  (Pa.);  McManus  vs.  Cricket, 
1  Earl,  106. 

Johnson,  Harris  fy  Rollins,  for  the  defendant  in  error,  in 
answer  to  the  first  point  made,  cited  Howard's  N.  Y.  Code, 
296-9;  Chapman  vs.  Webb,  6  How.,  Pr.  R,  390,  Hagins  vs. 
DeHart  12  id.,  322;  7  id.,  294;  Harrington  vs.  Slade,  22 
Barb.,  161;  Crray  vs.  Brown,  15  How.,  555. 

2.  On  the  first  point  of  the  admissibility  of  the  declarations 
of  the  ticket  agent,  they  cited  Dunlap's  Paley's  Agency,  267;  5 
Esp,  145;  Burkvs.  Howard,  13  Mis.,  241;  Palethorp  vs.  Fur- 
nish, 2  Esp.,  211;  Greenwood  vs.  Curtis,  6  Mass.,  358;  Hal- 
stead's  Law  of  Evidence,  387;  Peyton  vs.  The  Govs,  qf  St. 
Thomas  Hospital,  3  C.  &  P.,  363;  Price  vs.  Marsh,  I  id.,  60; 
Bank  of  U.  S.  vs.  Lyman  20  Vt,  666;  State  Bank  vs.  Wilson, 
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1  Dev.,  484;  Barclay  vs.  HowdPa  leasee^  6  Pet,  498;  McCor- 
mick  vs  Bamtmij  10  Wend.,  104;  State  vs.  Farrish^  23  Miss., 
483,  493-4;  P.  Phil.  Ev.,  C.  &  H.'s  Notes,  181. 

3.  This  is  clearly  a  case  where  exemplary  damages  can 
and  should  be  given.  Sedgwick  on  Damages,  38,454;  2 
Parsons  on  Contracts,  446  to  453;  Rutherforth's  Institutes  of 
National  Law,  Book  1,  Ch.  17,  Reparation,  209. 


By  the  Court,  Dixon,  C.  J.  The  order  of  the  circuit  court 
allowing  the  defendant  in  error,  plaintiff  below,  to  amend  his 
complaint  cannot  be  assigned  for  error  in  this  court  Such 
amendment  was  a  matter  of  discretion  and  will  not  be  re- 
viewed except  in  cases  where  it  has  been  clearly  abused. 

The  ruling  allowing  the  plaintiff  below  to  give  in  evidence 
the  declarations  of  the  defendants'  ticket  agent,  made  qfter 
the  transaction  of  selling  the  ticket  was  closed,  was  clearly 
erroneous.  This  is  abundantly  established  by  the  authorities 
cited  by  the  counsel  for  the  plaintiff  in  error.  The  rule  as  to 
the  admissibility  of  the  declarations  of  agents  against  their 
principals,  is  concisely  stated  by  Judge  Story  as  follows: 
<^  Where  the  acts  of  the  agent  will  bind  the  principal,  there 
his  representations,  declarations  and  admissions  respecting  the 
subject  matter,  will  also  bind  him,  if  made  at  the  time  and 
constituting  a  part  of  the  res  gestseJ'  The  rule  is  the  same 
whether  the  principal  be  a  corporation,  or  a  natural  person* 
Angell  &  Ames  on  Corporations,  §  309,  and  authorities  there 
cited. 

Under  the  proofs  made  we  are  also  of  opinion  that  the 
court  improperly  refused  to  instruct  the  jury  as  requested  by 
the  defendant's  counsel,  that  the  plaintiff  was  only  entitled  to 
recover  such  sum  as  would  compensate  him  for  his  actual 
loss  by  being  put  off  the  cars,  and  that  he  was  not  entitled  to 
vindictive  damages  or  smart  money.  If  it  be  admitted  that 
the  action  of  the  conductor  in  expelling  the  plaintiff  from  the 
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cars  was  wilful  or  malicioaS;  or  so  grossly  negligent,  oppres- 
sive,  or  insulting,  as  to  bring  the  case  within  the  rule  author- 
izing exemplary  damages,  if  the  suit  had  been  brought  against 
him;  yet  there  was  not  one  word  of  testimony  offered  show- 
ing, or  tending  to  show,  that  sitcA  conduct  on  his  part  was 
either  previously  authorized,  or  subsequently  ratified  or  adopt- 
ed by  the  company.  Although  they  may  be  liable  in  this 
action  to  indemnify  the  plaintiff  for  the  actual  loss  or  damage 
which  he  sustained  by  reason  of  the  misconduct  of  the  con- 
ductor, because  it  occasioned  a  breach  of  their  duty  or  obli- 
gation to  carry  him  from  Madison  to  Edgerton ;  still  it  does 
not  follow  that  they  are  to  be  visited  with  damages  by  way  of 
punishment,  without  proof  that  they  directed  the  act  to  be 
done,  or  subsequently  confirmed  it  Such  damages  are  given 
by  way  of  punishing  the  malice  or  oppression,  and  are  grad- 
uated by  the  intent  of  the  party  committing  the  wrong.  But 
in  an  action  against  a  principal  for  the  act  of  an  agent,  hov 
can  the  question  of  their  assessment  be  properly  submitted  to 
the  jury,  when  there  is  no  evidence  connecting  the  principal 
with  such  intent  on  the  part  of  the  agent  ?  Clearly  it  can 
not  It  appears  somewhat  strange  that  although  the  conduct- 
or himself  was  put  upon  the  stand  as  a  witness  for  the  plain- 
tiff, not  at  question  was  asked  or  a  particle  of  proof  offered  to 
show  the  extent  or  scope  of  his  agency,  or  whether  under 
any  circumstances  he  was  empowered  by  the  defendants  to 
expel  passengers  from  their  cars.  It  may  be  that  the  omis- 
sion was  caused  by  the  supposition  that  the  rights  and  duties 
of  passengers  and  conductor  are  universally  well  known  and 
understood ;  but  that  supposition,  if  true,  will  not  relieve  pa^ 
ties  from  making  proof  in  courts  of  justice  where  their  rights 
in  any  way  depend  upon  the  extent  of  the  authority  of  such 
agents.  These  remarks  apply  equally  to  the  second  instruct 
tion  asked  by  the  defendant  below,  and  to  that  portion  of  the 
chaise  of  the  court  wherein  the  jury  were  instructed  that  if 
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they  found  for  the  plaintiff  they  might,  in  addition  to  sneh 
sum  as  would  compensate  him  for  his  loss,  give  him  such 
exemplary  damages  as  under  the  circumstances  they  might 
find  proper. 

Another  and  more  intricate  and  interesting  question,  not 
directly  involved  in  the  case,  was  raised  and  much  discussed 
on  the  argument  It  was,  whether,  under  any  circumstances, 
the  principal  can  be  held  liable  where  the  injury  complained 
of  is  the  consequence  of  the  wilful  or  malicious  act  of  the 
agent  As  the  question  may  become  important  in  the  future 
trial  of  this  case,  we  deem  it  proper  briefly  to  notice  it  It 
was  insisted  by  the  counsel  for  the  plaintifis  in  error,  that  in 
no  case  could  a  right  of  action  arise  against  the  principal,  for 
the  wilful  or  malicious  misconduct  of  the  agent,  unless  it  was 
previously  authorized  or  subsequently  ratified  by  hint  On  a 
careful  examination  of  this  position  we  are  satisfied  that  it  is 
incorrect  The  case  of  Weed  vs.  Panama  Railroad  Comp.^ 
17  N.  Y.,  362,  will  be  found  to  be  a  clear  and  well  reasoned 
case  upon  the  subject  It  was  there  held  that  it  was  no  de- 
fense to  an  action  against  a  railroad  corporation,  for  its  failure 
to  transport  a  passenger  with  proper  dispatch,  that  the  delay 
^was  the  wilful  act  of  the  conductor  in  charge  of  the  train. 
The  rule  established  by  that  case,  as  we  think  with  much 
reason  is,  that  where  the  misconduct  of  the  agent  causes  a 
Ireach  of  the  obligation  or  contract  of  the  principal,  then  the 
principal  will  be  liable  in  an  action,  whether  such  misconduct 
he  wilful  or  malicious,  or  merely  negligent  The  action  though 
undeniably  in  tort  is  treated  virtually  as  an  action  ex  contractu 
and  governed  by  the  same  rule  as  to  damages,  unless  the  mal- 
ice or  wantonness  of  the  agent  i^rought  home  and  directly 
charged  to  the  principal  In  this  case  the  contract  betwera 
the  plaintiff  and  defendants  was,  that  in  consideration  of  his 
having  paid  to  them  the  fee  demanded,  they  were  carefully  to 
transport  him  in  their  cars  fi^m  Madison  to  Ekigerton.    It  it 
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no  defense  for  their  breach  of  this  contract  that  it  was  occa- 
sioned by  the  wilful  act  of  their  agent  The  corporation  was 
incapable  of  executing  it  except  through  the  medium  of  its 
agents.  If  in  so  doing  they  violate  it,  no  matter  from  what 
motive,  their  acts  are  the  acts  of  their  principals,  who  hold 
them  out  to  the  world  as  capable  and  faithful  in  the  discharge 
of  their  duties.  In  no  other  way  could  the  company  be  held 
to  a  performance  of  its  contracts.  The  case  differs  materially 
from  those  cases  where  the  agent  or  servant  goes  out  of  the 
line  of  bis  duty  in  the  service  of  his  principal  or  master,  and 
commits  a  wilful  injury.  Such  wrong  involves  no  violation 
of  duty  or  contract  on  the  part  of  the  master  or  principal. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  awarded 


DUNNING  V3.  FAULKNER. 

APPEAL   FROM   CIRCUIT   COUBT,    DANE    COUNTT. 
Hatrd  Angof  1 10, 1859]  [Decided  Jannaiy  4»  18^. 

Costs — Jurisdiction — Justices  oftht  Peace. 

In  thof e  AOtioni  of  which  joftioef  of  the  peace  hftre  JorisdietSon,  and  which  ere  raid 
in  the  oircnit  or  connty  court  it  if  the  amount  lecorered  in  the  latter  covti 
which  determines  whether  the  plaintiff  or  defendant  shaU  hare  costs,  and  how 
much. 

Oofti  are  aUowable  to  tlie  delbndant  in  aU  actions  for  the  recbrery  of  money,  broaght 
in  the  county  or  circuit  court,  which  are  cognisible  before  a  justice  of  the  pesos, 
unless  the  plaintiff  shaU  recoTer  judgment  for  $50  or  more,  and  it  mskef  bo 
difference  that  the  plaintiff's  claim  may  exceed  the  jurisdiction  of  the  jastioe. 

The  ease  of  £^r*ugtr  v$,  Zirbel,  2  Wis.,  388,  considered  and  approved. 
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The  £Etcts  in  this  case  are  fully  stated  by  the  court 
Orton  ^  Bryant,  for  the  respondent 
J.  C.  Hopkins,  for  the  defendant 

By  the  Court,  Dizon^  C.  J.  A«  G.  Dunning  sued  James  P. 
Fanlkner  in  the  circuit  court  of  Dane  county,  claiming  a  re- 
covery of  11256^11)  being  treble  the  amount  of  eight.distinct 
sums  of  excessive  interest,  which  he  allied  he  had  on  as 
many  different  occasions  paid  to  Faulkner  for  the  loan  of 
money.  The  action  was  instituted  under  section  3,  chap* 
172,  Laws  of  1851,  and  the  complaint  contained  eight  dis- 
tinct counts  or  causes  of  action,  no  one  of  which  amounted 
to  $50.  On  the  trial  Jbefore  a  referee,  Dunning  recovered 
017,13,  for  which  judgment  was  rendered  against  Faulkner, 
together  with  the  costs  of  the  action,  taxed  at  $41,68.  Faulk- 
ner obtained  an  order  for  Dunning  to  show  cause  before 
the  court  why  the  judgment  for  costs  should  not  be  set  aside 
for  irregularity,  and  why  such  judgment  should  not  be  ren- 
dered in  his  favor.  Upon  the  hearing  of  the  order,  his  ap- 
plication was  denied,  and  the  judgment  permitted  to  stand 
From  this  decision  he  appeals. 

The  decision  of  this  court  in  the  case  of  Kreuger  vs.  Zirbel, 
2  Wis.,  233,  is  decisive  of  the  question  here  raised.  The 
statutes  under  which  that  case  was  decided,  and  those  now 
in  force  are,  as  concerns  the  present  controversy,  in  effect  the 
same.*  Then,  as  now,  in  those  actions  of  which  justices  of 
the  peace  had  jurisdiction  at  all,  it  was  the  amount  of  the  re- 
covery hfid  in  the  county  or  circuit  court,  which  determined 
whether  the  plaintiff  or  defendant  should  have  costs.  This 
will  at  once  appear  from  a  comparison  of  the  statutes.  Sec  10, 
chap.,  120,  R  S.,  1858,  prescribes  in  what  actions  justices  of 
the  peace  shall  not  have  jurisdiction.  Subdivision  3  of  sea 
38.  chap.  133,  provides  that  in  such  actions  the  plaintiff  shall 


Digitized  by  VjOOQ IC 


396  WISCONSIN  REPORTS.  [I860 

be  allowed  his  costs  as  of  course.  This  is,  howerer^  subject 
to  the  limitation  contained  in  the  next  subdivision  of  the 
same  section^  which  is  that  in  actions  of  false  imprisonment, 
slander,  malicious  prosecution,  &c.,  where  he  recovers  less 
than  $50  damages,  he  shall  recover  no  more  costs  than 
damages.  The  result  of  the  trial  shows  that  the  controversy 
was  cognizable  by  a  justice  of  the  peace,  and  the  action  not 
being  one  of  those  specified  in  the  Ist  and  2d  subdivisions 
of  the  section,  nor  one  of  those  particularly  named  in  the 
fourth  subdivision,  it  falls  within  the  rule  prescribed  by  the 
first  clause  of  the  last  named  subdivision,  which  in  an  action 
for  money,  requires  a  recovery  qfj^y  dollars  or  more^  to  en- 
title the  plaintiff  to  co8t& 

The  next  section  of  the  same  chapter  provides  that  ^  costs 
shall  be  allowed,  of  course,  to  the  drfendant  in  the  actions, 
mentioned  in  the  last  section,  unless  the  plaintiff  be  entitled 
to  costs  therein.''  This  disposes  of  the  whole  matter.  The 
counsel  for  the  respondent  seem  to  have  fallen  into  an  error 
by  supposing  that  because  the  action  in  the  form  in  which  it 
was  instituted  in  the  circuit  court  would  not  have  been  with- 
in the  jurisdiction  of  a  justice  of  the  peace,  if  it  had  been 
commenced  before  him,  on  account  of  the  amount  of  dam- 
ages elaitned,  therefore  the  plaintiff  is  entitled  to  recover  costs, 
regardless  of  the  sum  actually  recovered.  Such  a  rule  would 
enable  all  plaintifis  to  prosecute  their  claims,  regardless  of 
their  nature  or  extent  by  actions  in  the  circuit  courts,  and 
compel  defendants  to  pay  large  bills  of  costs  for  such  litiga- 
tion, however  trifling  or  small  the  real  sum  in  controversy 
might  be.  Such,  we  believe,  is  not  the  object  or  effect  of  the 
statutes.  Kreuger  vs.  Zirbelf  goes  directly  to  this  point.  Th^re 
the  action  was  for  a  breach  of  the  covenants  of  a  deed,  and 
the  damages  claimed  were  $500.  The  sum  recovered  was 
$35,  and  because  the  county  court  gave  judgment  for  the 
plaintiff  for  his  costs,  and  overruled  the  motion  of  the  de- 
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fendant  for  judgment  in  his  favor  for  costs^  this  court  reversed 
the  judgment  as  to  the  costs. 

In  most  cases  it  is  the  amount  of  damages  claimed  which 
determines  the  jurisdiction  of  justices  of  the  peace.  But  be- 
cause in  an  action  instituted  before  a  justice,  the  plaintiff 
may^  by  exaggerating  his  claim  to  an  amount  exceeding  that 
over  which  the  justice  has  jurisdiction^  deprive  him  of  the 
right  to  entertain  the  case,  it  does  not  prove  that  by  a  like 
exaggeration  in  the  circuit  court,  he  can  entitle  himself  to 
costs.  It  is  the  sum  recovered  in  the  circuit  court  which  fixes 
the  rights  of  the  parties  as  to  costs.  If  the  plaintiff,  in  a 
case  where  his  real  demand  for  money  is  less  than  fifty 
dollars,  institute  his  action  in  the  circuit  court,  be  does  so 
at  the  risk  of  losing  his  own  costs,  and  paying  those  of 
the  defendant  The  order  of  the  circuit  court  must,  there- 
fore, be  reversed. 

The  judgment  for  the  plaintiff,  as  to  costs,  must  be  set 
aside  .for  irregularity,  and  judgment  entered  for  the  defendant 
against  the  plaintiff  for  his  costs  in  the  action. 


CHYNOWETH  w.  TENNEY  et  aL 

APPEAL  9B0M  OIBOUIT  C017BT,  DANS  COUNTT. 
Heard  Angoft  19, 1859.]  [Dedded  January  4»  IMO. 

Chattel  Mortgage — Instruction. 

A  diattal  mortgage  eontaiiilag  theee  wosda :  '^AU  my  itook  of  hanefsaf,  whipsy  sad- 
dlef,  and  otM  nMrohandi»e^  now  en  hand,  mannfiMtoxed,  or  nieh  a»  thall  he 
mwMifaetwred,  or  Ixmgh*  €md  contained  t»  tJU  thcp  or  ttor«  oooMpted  5y  om/'  Ac, 
and  oontaining  a  power  of  entry,  and  seisore  on  defiuilt,  gives  the  mortgagee  a 
xvTOoablt  lioeDM  W  ent«  on  the  p(enSai%  and  takv  the  after  aeqvlrid  property ; 
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and  if  nnreroked,  it  juftifies  hhn  to  ent«r  and  take  potteMion,  aooordlag  to 
the  tenns  of  the  lioenae,  and  the  title  is  good  as  being  taken  with  the  assent  of 
the  grantor,  bnt  if  before  the  license  is  ezeeated,  it  is  reroked ;  then  it  beoomea 
inoperative  and  yoid*  The  instnunent  if  not  a  transfer,  bnt  it  may  operate  as  a 
lioense  to  take  the  property. 

On  .the  trial  of  an  action  of  reploTin,  the  defendant  elaimed  the  right  to  take  the 
goods,  by  virtue  of  a  chattel  mortgage,  made  by  the  plaintiff  to  the  defendant, 
which  specified  all  the  stock,  Ac,  on  hand,  and  also  "  snoh  as  shall  be  mana- 
faotnred,  or  bought  and  contained  in  the  shop,"  the  plaintiff  asked  the  eoort  to 
instruct  the  jury,  that  if  they  found  the  property  in  question  was  manufactared 
after  the  execution  of  the  mortgage,  and  from  materials  purchased  after  its  eze- 
cution,  in  that  case  the  mortgage,  as  to  those  articles,  was  inoperative,  and 
would  not  justify  the  defendant  in  taking  them,  against  the  plaintiff's  will; 
held,  that  this  was  a  proper  instruction. 

The  maxim  "  that  a  man  cannot  grant  or  charge  that  which  he  hath  not,"  consid- 
ered and  enforced ;  and  it  makes  no  difference  whether  the  controversy  be  be- 
tween the  parties  to  the  grant,  or  otherwise. 

A  ohattel  mortgage  of  after  acquired  property  Is  not  effootnal  to  create  a  lien  in 
equity  in  the  mortgagee,  upon  the  property. 

A  ohattel  mortgage  of  after  acquired  property  cannot  be  sustained  as  an  executory 
contract,  conferring  an  authority  upon  the  grantee  to  enter,  take  and  hold  the 
property,  against  the  will  of  the  grantor. 

This  action  was  brought  by  Thomas  Chynowcth  against  D. 
K.  Tenney,  Wm.  M.  Pyncheon,  and  Joseph  Reese,  to  recover  a 
quantity  of  harness,  &c.  The  complaint  was  in  the  usual  form 
under  the  code,  in  an  action  to  recover  property  wrongfully 
taken,  &c.  The  answer  was  a  general  denial ;  also  a  speciid 
answer,  justifying  under  a  chattel  mortgage,  made  to  R.  H. 
Hartly  &  Co.,  to  secure  the  payment  of  a  promissory  note, 
for  $500,  under  which  they  claimed  to  act,  as  the  agents  of 
Hartly  &  Co.  The  other  facts  in  the  case  can  be  readily  gath- 
ered from  the  opinion  of  the  court  Judgment  was  render^ 
for  the  defendants,  from  which  the  plaintiff  appealed. 

J.  C.  HopkinSf  for  the  appellant 

Carpenter  and  Sprague^  for  the  respondent 


By  the  Courts  Paine,  J.  The  decision  of  this  case  depends 
upon  the  effect  to  be  given  to  a  chattel  mortgage,  given  by 
the  appellant,  which  d^escribes  the  property  in  these  words : 
^All  my  stock  of  harnesses^  whips^  saddles,  and  other  mer- 
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chandize,  now  on  hand  manufactured^  or  such  as  shcUl  be 
mant^aeturedj  or  bought  and  contained  in  the  shop  or  store 
occupied  by  me^^  &c.  It  contained  also  a  power  of  entry  and 
seizure  on  default,  &c. 

The  defendants,  as  agents  of  the  mortgagees,  took  posses- 
sion, subsequently,  of  the  property  in  the  shop,  which,  how- 
ever, the  proof  showed  to  have  been  bought  by  the  mortgagor, 
and  placed  there  after  the  execution  of  the  mortgage.  The 
appellant  then  replevied  it  The  material  question  in  the 
case  fairly  arises  on  the  first  instruction  asked  by  his  counsel, 
which  the  court  refused  to  give.  It  was  this :  if  the  jury 
^  found  the  property  in  question  was  manufactured  after  the 
execution  of  the  mortgage  to  Hartley  &  Co.,  and  from  mate- 
rials also  purchased  after  its  execution,  that  in  that  case  the 
said  mortgage  as  to  those  articles  was  inoperative  and  void, 
and  would  not  justify  the  defendants  in  taking  said  property 
from  the  plaintiff  against  his  wilL'^ 

The  eflfect .  to  be  given  to  conveyances  which  purport  to 
grant  property  to  be  there  after  acquired  by  the  grantor,  has  of 
late  occupied  the  attention  of  courts  to  a  considerable  extent, 
and  does  not  seem  to  be  entirely  settled.  The  maxim  of  the 
Common  law,  that  ^  a  man  cannot  grant  or  charge  that  which 
he  hath  not,''  if  applied  to  it  without  qualification,  would 
readily  determine  it.  But  the  counsel  for  the  respondents 
have  assailed  this  maxim,  and  have  contended  with  great 
force,  that  it  ought  not  to  be  applied  in  this  case.  The  posi- 
tion taken  is,  that  while  the  authorities  establish  that  as  be- 
tween the  grantee  and  creditors  of  the  grantor,  or  subsequent 
purchasers  from  him,  the  conveyance  does  not  pass  such  after 
acquired  property,  yet  that  they  do  not  establish  it  as  between 
the  parties  to  the  conveyance,  and  that  as  between  them  it 
should  be  held  operative.  In  support  of  this  position,  the 
various  authorities  on  the  subject  are  commented  on,  with 
much  force  and  discrimination,  in  the  printed  ai^gument  of 
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the  respondents,  and  we  have  examined  their  position  with 
that  attention  which  the  importance  of  the  question  demands. 
It  appears,  undoubtedly,  that  the  question,  in  most  of  the 
cases,  has  arisen  between  the  grantee  and  subsequent  pur- 
chasers or  creditors  of  the  grantor.    But  this  was  not  so  in 
all    And  even  in  those  where  such  was  the  case,  while  the 
courts  have  sometimes  alluded  to  the  use  that  might  be  made 
of  such  conveyances,  if  sustained,  to  defiraud  creditors,  yet  in 
no  one  which  has  fallen  under  our  observation,  has  the  de- 
cision assumed  that  the  question  should  be  decided  difierent- 
ly,  in  favor  of  creditors,  from  what  it  should  be  when  occur- 
ring between  the  parties.    On  the  contrary,  the  grounds  upon 
which  those  decisions  are  based,  seem  to  preclude  this  idea 
They  are  not  based  upon  the  ground  of  fraud.     If  they  were, 
that  would  be  a  sufficient  ground  in  itself,  and  would  have 
relieved  the  courts  from  the  necessity  of  inquiring  farther 
into  the  legal  effect  of  such  conveyances  to  pass  the  property. 
They  were  based  upon  the  ground,  that  according  to  the 
maxim  alluded  to,  the  conveyance  was  not  operative  to  pass 
the  property.    The  creditor  or  subsequent  purchaser  held  it, 
not  because  fraud  made  it  void  as  against  him,  but  because 
as  between  the  parties  to  the  conveyance,  it  bad,  and  could 
have,  no  effect  to  transfer  the  property.    When  those  decis- 
ions, therefore,  in  favor  of  the  creditor,  are  placed  upon  the 
very  ground  that  it  was  impossible  in  law  for  the  grantor  to 
convey  the  property,  and  so  he  did  not  convey  it,  they  would 
seem  to  leave  no  room  to  say,  even  when  the  question  oc- 
curred between  the  parties,  that  it  was  possible  to  convey  it, 
and  it  was  conveyed.    If  this  can  be  said  as  between  the 
parties,  then  some  other  reason  must  be  given  for  the  decis- 
ions in  the  case  of  creditors.    It  must  be  said,  not  that  the 
grantor  could  not  convey,  but  that  the  conveyance  was  void 
as  against  ihem.    For  it  seems  clear  that  when  the  question 
turns  upon  the  possibility  of  such  a  conve3rance  being  effec- 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORXa  401 

ChyBowvdi  Ts.  Ttmnj  tt  aL 

taal  to  transfer  after  acquired  property^  it  cannot  be  said  in 
one  case  to  be  possible,  and  in  another  impossibla  For  the 
possibility  of  it  relates^  in  both  cases,  to  its  effect  between  the 
partiea  And  the  maxim  alluded  to,  upon  which  all  the  opin- 
ions rest,  evidently  relates  entirely  to  the  effect  of  the  convey- 
ance  between  the  parties,  without  being  foundted  upon  any 
considerations  growing  out  of  the  rights  of  third  persons. 
We  think,  therefore,  after  carefully  examining  the  authorities 
cited,  that  the  question  as  to  the  effect  of  such  a  conveyance, 
so  far  as  actually  transferring  after  acquired  property  is  con- 
cerned, must  be  decided'  in  the  same  way,  whether  it  arise 
between  the  parties  to  the  instrument  or  oth^wise. 

The  case  of  Lunn  vs.  Thornton,  50  K  C.  L.,  379,  was  a 
case  where  the  question  arose  between  the  parties,  and  the 
grantor  was  allowed  to  sustain  an  action  of  trover  against  the 
grantee,  for  taking  after  acquired  property,  attempted  to  have 
been  conveyed  by  a  bill  of  sola  The  plea  presented  the  pre- 
cise question  whether  a  conveyance  could  transfer  property  to 
be  thereafter  acquired  by  the  grantor;  and  the  court  laid 
down  the  rule,  which  seems  ftilly  sustained  by  all  the  author- 
ities, some  of  which  wiU  be  hereafter  refened  to  upon  another 
point,  that  such  a  conveyance  was  inoperative  to  transfer  the 
property,  without  some  new  act  on  the  part  of  the  grantor 
ratifying  it,  after  he  had  acquired  it.  See,  also.  Head  vs. 
Goodwin^  37  Maine,  18^ 

But  it  is  insisted  that  the  plaintiff  is  estopped  from  denying 
the  right  of  the  mortgagees.  That  it  is  analagous  to  the  case 
where  one  sells  a  specific  article  of  personal  property  without 
title,  and  afterwards  acquires  title ;  or  where  one  sells  real  es- 
tate and  and  warrants  the  title,  having  no  title  at  the  time, 
but  afterwards  acquires  it  In  each  of  these  cases  the  grantor 
is  estopped  from  setting  up  his  after  acquired  title  against  his 
previous  grant    And  it  is  said  thk  case  comes  within  tfie 

same  principl&    At  first  sight,  ihk  seams  plausible,  and  it  oe- 
VoL  i  26 
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quires  an  effort  of  the  mind  to  distinguish  the  cases,  but  we 
think  they  are  fairly  distinguishable.  An  estoppel  prohibits 
one  from  setting  up  the  truth  against  some  act  or  statement  of 
his  own,  upon  which  another  has  acted  in  such  manner  that 
he  will  be  injured  if  the  truth  is  afterwards  allowed  to  be 
shown.  It  may  be  supported,  therefore,  in  the  cases  above 
supposed,  upon  two  grounda  In  the  first  place,  the  party 
who  sells  a  specific  article  of  personal  property,  then  in  exis- 
tence and  expressly  designated,  or  a  piece  of  real  estate,  as-  , 
sorts  that  he  then  has  an  existing  title,  and  the  vendee  pur- 
chasing relying  on  this  assertion.  He  has  a  right  to  rely  on 
it  If  it  is  untrue  in  fact,  he  is  not  bound  to  know  it  And  it 
would  clearly  be  contrary  to  every  principle  of  justice  to 
allow  the  vendor  to  set  up  an  after  acquired  title  against  his 
conveyance.  But  this  reason  does  not  exist  in  case  of  a  con- 
veyance of  the  kind  in  question.  There  it  appears  on  the 
face  of  it  that  the  grantor  has  no  title.  And  the  grantee  is 
bound  to  know  that,  in  law,  the  conveyance  is  inoperative. 
This  ground  of  estoppel,  therefore,  fails.  The  other  ground 
is  derived  from  the  implied  warranty  of  title  in  the  sale  of 
personal  property,  and  the  express  one  in  the  sale  of  real  estate. 
There,  the  party  being  bound  to  support  and  defend  the  title, 
cannot  be  permitted  himself  to  overthrow  it  against  his  own 
duty  and  obligation.  And  in  each  instance,  the  property  being 
th^n  in  existence  and  expressly  designated,  the  agreement  to 
warrant  the  title  has  a  subject  to  which  it  relates,  so  that  the 
agreement  is  operative,  though  the  grantor  has  no  title.  Thus, 
if  I  undertake  to  sell  a  particular  horse,  even  though  I  had 
no  title,  yet  the  implied  warranty  would  relate  to  that  horse, 
and  would  not  fail  for  want  of  a  subject  to  which  it  applied. 
But  here  the  case  is  difiGsrent  A  covenant  to  warrant  the 
title,  so  far  as  after  acquired  property  is  concerned,  is  inop- 
erative for  want  of  a  subject  The  property  is  not  in  exis- 
tence.   The  covenant,  when  made,  relates  to  no  specific  prop- 
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erty,  and  nerer  becomes  operative  because^  on  the  face  of  the 
conveyance,  it  appears  that  the  transfer  is  totally  void  for 
want  of  a  subject  matter.  We  think,  therefore,  that  the  doc- 
trine of  estoppel  does  not  apply  to  such  a  case.  And  this 
view  is  fully  sustained  by  the  case  of  Crauford  vs.  Loch- 
taood,  9  How.  Pr.  R.,  547,  in  which  the  opinion  is  delivered 
by  Justice  Selden.  And  the  fact  that  in  Lunn  vs.  Thornton, 
and  the  other  cases,  where  the  effect  of  a  conveyance  of  this 
kind  has  been  fully  discussed,  no  suj^estion  seems  to  have 
been  made  that  the  doctrine  of  eitoppel  was  applicable,  is 
also  entitled  to  much  weighs  upon  this  point 

But  it  is  contended  further  that,  although  this  instrument 
may  be  inoperative  at  law,  yet  that  it  was  effectual  to  establish 
an  equitable  lien.  And  the  decision  of  Judge  Story  in  Miichel 
vs.  fFinshWy  et  aly  2  Story,  630,  and  the  authorities  by  him 
cited,  are  relied  on  to  support  this  position.  But  we  think  the 
doctrine  of  this  case  had  been  so  fully  denied  by  subsequent 
cases,  that  it  cannot  be  considered  as  law.  Moody  vs.  Wright, 
13  Met,  31 ;  Mogg  vs.  Baker,  3  Mees.  and  Wels.,  195 ;  OaU 
vs.  Barnwell,  7,  Ad.  and  El.  N.  R,  850.  And  in  Congreve 
vs.  Evetts,  10  Ex  R.,  307,  Parke,  B.  says  that  such  a  convey- 
ance ^  gave  no  legal  title,  nor  even  equitable  title,  to  .any  spe- 
cific goods.^'  Other  cases,  to  the  same  effect,  might  be  cited, 
but  we  deem  it  unnecessary. 

And  this  brings  us  to  the  last  and  most  doubtful  question 
to  be  determined.  That  is,  whether,  conceding  the  instru- 
ment not  valid  as  a  transfer,  it  can  be  sustained  as  an  execu- 
tory contract,  conferring  an  authority  upon  the  grantee  to 
enter  and  take  such  after  acquired  property,  and  hold  it 
against  the  will  of  the  grantor?  We  have  not  found  any 
case  where  the  facts  made  it  necessary  to  decide  this  precise 
question.  But  ihere  are  cases  which  contain  dicta  and  inti- 
mations that  would  certainly  support  the  position..  The  case 
of  Moody  vs.  Wright,  13  Met  31,  before  cited,  states  the  doc- 
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trine  as  follows :  **  a  stipulation  that  fature  acquired  property 
shall  be  holden  as  security  for  some  present  engagement,  is 
an  executory  agreement  of  such  a  character,  that  the  creditor 
with  whom  it  is  made,  may,  under  it,  take  the  property  into 
his  possession,  when  it  comes  into  existence  and  is  the  sub- 
ject of  transfer  by  his  debtor,  and  hold  it  for  his  security ; 
and  whenever  he  does  so  take  it  into  his  posession,  before  any 
attachment  has  been  made  of  the  same,  or  any  alienation 
thereof,  such  creditor,  under  his  executory  agreement,  may 
hold  the  same ;  but  until  such  act  done  by  him,  he  has  no 
title  to  the  same ;  and  that  such  act  being  done,  and  the  pos- 
session thus  acquired,  the  exiBcutory  agreement  of  the  debtor 
authorizing  it,  it  will  then  become  holden  by  virtue  of  a  valid 
lien  or  pledge.  The  executory  agreement  of  the  own^  in 
such  case,  is  a  continuing  agreement,  so  that  when  the  cred- 
itor does  take  possession  under  it,  he  acts  lawfully  under  tfie 
agreement  of  one  then  having  the  disposing  power,  and  this 
makes  the  lien  good.''  This  would  seem  to  cover  almost  the 
exact  ground,  but  we  still  think  it  does  not  necessarily,  and  if 
it  did,  there  was  nothing  in  the  case  that  presented  the  ques- 
tion how  far  such  an  agreement  conferred  an  authority  on 
the  grantee  that  could  be  enforced  by  him  agsinst  the  subse- 
quent dissent  of  the  grantor.  No  possession  had  ever  been 
taken  or  attempted  by  the  grantee,  and  the  case  was  decided 
upon  that  ground.  The  question,  therefore,  of  the  extent  of 
his  right  to  take  possession  as  against  the  grantor,  was  not 
really  in  the  casa  And  when  the  language  of  the  court  is 
closely  examined,  we  think  it  does  not  contemplate  the  ques* 
tion  whether  the  grantor  might  revoke  the  authority  brfore 
possession  taken,  but  only  asserts,  assuming  no  such  revoca- 
tion, that  the  agreement  would  be  a  sufficient  authority  for 
the  grantee  to  take  possession.  And  this,  we  think,  may  well 
be  admhted,  without  touching  the  question  of  the  right  of 
revx>cation  in  the  grantor. 
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The  qaestion  arose^  in  the  case  of  Chapman  vs.  fFeimer  H' 
oLj  4  Ohio  St  Rep.,  481.  In  that  case  the  mortgagor  had, 
after  acquiring  the  property^  delivered  it  to  the  morlgagee,  and 
the  decision  was  placed  on  that  ground.  And  the  court,  hav- 
ing quoted  the  above  extract  from  Moodj/  V9.  Wrighty  saj 
that  the  '^  Judge  clearly  expresses  the  opinion''  that  the  agree- 
ment would  authorize  the  mortgagee  to  take  possession^ 
^  without  having  the  property  actually  deUvered  to  him  by 
the  mortgagor.''  But  they  carefully  guard  against  commit- 
ting themselves  to  that  doctrine  by  saying  that,  in  the  case 
before  them,  ^  it  is  not  necessary  to  carry  it  to  that  extent" 
And  that  extent  was,  as  before  stated,  only  that  under  the 
mortgage,  the  grantee  might  take  possession  without  any 
further  authority  from  the  grantor,  without  touching  the 
qaestion  whether  the  grantor  might  revoke  or  annul  that 
authority. 

The  question,  though  not  exactly  involved,  has  been  re- 
cently commented  on  in  several  cases  in  the  English  courts, 
and  while  the  exact  points  adjudicated  do  not  seem  to  sanc- 
tion the  right  of  the  grantee  under  consideration,  yet  there 
are  such  strong  intimations  in  its  favor,  as  to  leave  it  in  a 
state  of  great  uncertainty.  In  LunnvM.  7%om/on,  while  the 
pleadings  presented  the  precisis  question  whether  the  instru- 
ment* could  operate  as  a  transfer,  which  the  court  decided 
in  the  negative,  they  yet  take  pains  to  say  that  they  decide 
that  question  only,  and  throw  out  the  following  intimation: 
^It  is  not  a  question  whether  a  deed  might  not  have  been 
so  framed  as  to  have  given  the  defendant  a  power  qfaeiz- 
ing  the  future  personal  goods  of  the  plaintiff  as  they  should 
be  acquired  by  him  and  brought  on  the  premises,  in  satis- 
fiu^n  of  the  debt"  This  has  been  strongly  relied  on  in 
subsequent  cases,  as  indicating  that  the  court  thought  such 
a  pawer  might  be  given ;  and  it  is  so  urged  by  the  respondent's 
counsel    But  it  is,  undoubtedly,  a  very  unsafe  rule,  to  place 
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reliance  on  intimations  of  this  character.    Courts  common- 
ly have  enough  to  do  to  decide  what  is  absolutely  necessary 
for  them  to  decide^  and  where  the  case  permits  it,  they  fre- 
quently assume,  for  the  sake  of  the  argument,  and  to  clear 
it  of  other  questions,  propositions  which  they  by  no  means 
decide.    This  very  case  of  Ijunn  vs.  Thornton^  taken  in  con- 
nection with  the  previous  case  of  Tapfidd  vs.  Hillmany  64  R 
C.  L.,  243,  furnishes  a  striking  illustration  of  this  fiact    In 
the  latter  case  the  question  was  whether  an  assignment  of 
property  on  certain  premises  justified  the  seizure  of  property 
afterward  acquired  and  placed  thereon.    The  court,  in  con- 
struing the  instrument,  held  that  it  did  not  include  such  after 
acquired  property.     But  they  clearly  assume  that  if  it  had, 
such  property  could  have  passed  under  it    But  when  the 
very  question  was  presented  in  Lunn  vs.  Thornton,  they  had 
to  decide  that  such  property  could  not  be  transferred  by  such 
an  instrument.    It  would  be  very  unsafe,  therefore,  to  hold 
that  the  intimation  in  Lunn  vs.  Thornton,  as  to  the  possibil- 
ity of  so  framing  a  deed  as  to  confer  such  a  power  of  seizure, 
furnishes  any  real  support  for  the  doctrine,  that  it  can  be  so 
framed  as  to  give  the  grantee  authority  to  enforce  it  against 
a  revocation  by  the  grantor.     And  a  similar  view  of  the 
danger  of  relying  on  such  intimations  is  supported  by  the 
comments  of  the  court  in  the  case  of  HamiUon  fy  Robinson 
vs.  Rogers,  8  Maryland,  301,  which  is  a  decisive  case  against 
the  validity  of  such  instruments  as  transfers. 

In  Congreve  vs.  Evetts,  10  Exch.  Rep.,  298,  the  grantee 
took  possession  without  any  other  license  or  consent  on  the 
part  of  the  grantor,  beyond  that  contained  in  the  deed ;  and 
the  court  held  that  the  possession  so  taken  was  under  the  au- 
thority of  the  grantor,  and  vested  the  title  in  the  grantee* 
But  the  question  did  not  arise  between  the  grantor  and 
grantee,  and  there  was  nothing  in  the  case  that  raised  the 
question  what  would  have  been  the  effect  of  a  dissent  by  th 
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grantor^  or  a  revocation  before  possession  taken.  It  is  only 
an  authority,  therefore,  to  the  extent  that  the  instrument  jus- 
tifies taking  possession  in  the  absence  of  any  question  as  to 
revocation  by  the  grantor. 

The  case  of  Hope  vs.  Hctylej/y  85  E.  C.  L.,  Rep.,  829,  is  also 
relied  on.  There  are  intimations  in  it  supporting  the  right 
claimed,  but  we  think  its  actual  authority  is  the  other  way. 
In  that  case  the  grantee  had  taken  possession  with  the  con- 
sent of  the  grantor.  Lord  Campbell,  after  very  properly  hold- 
ing that  an  ineffectual  attempt  in  the  instrument  to  transfer 
the  property,  ought  not  to  prevent  it  from  having  any  effect 
as  a  license,  that  it  might  otherwise  have,  proceeds  to  say : 
^The  defendants  having  taken  possession  with  Routledge's 
acquiescence,  he  must  be  considered  to  have  consented  to 
their  having  the  property.  It  could  not,  indeed,  be  granted 
when  not  yet  in  the  possession  of  the  grantor,  but  the  de- 
fendants take  actual  possession,  and  he  (xssents  to  that. 
There  is  a  subsequent  act^  abundantly  st{fficient  to  satisfy 
Lard  Bacon^s  ruleJ^^  Thus  placing  his  opinion  on  the  sub- 
sequent act  of  the  grantor,  which  is  suficient  within  all  the 
authorities,  Coleridge,  J.,  goes  somewhat  farther  in  his  in- 
timation, but  falls  back  on  the  same  rule,  by  saying  that  if 
he  was  wrong  in  his  other  view,  ^  there  was  a  suficient  in- 
tervening act'* 

In  this  state  of  the  authorities,  the  precise  question  which 
we  have  to  pass  on,  seems  to  be  undetermined.  And  though 
the  conclusion  to  which  we  have  arrived  has  not  been  reach- 
ed without  considerable  doubt,  yet  we  think  it  reasonably  re- 
sults from  the  principles  established  by  the  cases  referred  to. 
That  conclusion  is,  that  an  authority  like  the  one  in  question, 
is  a  revocable  license;  that  if  unrevoked,  it  justifies  the 
grantor  in  taking  possession  according  to  its  terms,  and  that 
when  he  has  so  taken  possession,  he  has  done  it  with  the 
consent  of  the  grantor,  and  his  title  becomes  good ;  but  be- 
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tore  it  is  ezeeated,  the  grantor  may  revoke  it,  by  forbidding 
the  grantee  to  take  poseeaaionyand  that  then  k  becomes  whol- 
ly inoperative  and  void*    We  have  arrived  at  this  conclusion 
by  the  following  process :     1.  The  various  cases  establish  he* 
yond  question,  the  proposition  that  «suGh  an  instrument  can- 
not operate  as  a  transfer.    They  also  establish  that  it  may 
operate  as  a  license.    And  by  applying  to  these  t\H^o  proposi- 
tions the  law  fixing  the  nature  and  character  of  a  license,  the 
conclusion  follows,  that  it  is  revocable.    The  law  last  refer- 
red to  is  very  clearly  stated  in  fFood  vs.  Leadbittery  13  Meea 
&  W.,  843-4»    It  was  a  ease  where  the  proprietor  of  race 
grounds  had  sold  tickets  for  a  guinea  each,  which  it  was  un- 
derstood would  admit  the  holder  to  the  grounds  during  cer- 
tain races.    The  plaintiff  had  purchased  such  a  ticket,  and 
entered  upon  the  grounds,  but  before  the  races  were  over, 
was,  after  being  requested  to  d^art,  put  off  the  grounds  with- 
out unnecessary  violence,  by  the  order  of  the  proprietor,  with- 
out refunding  the  guinea.    The  question  involved  was  the 
right  so  to  put  him  off    The  court  held  that  the  right  to  rd- 
uain  upon  the  land  during  the  races,  was  such  a  right  as 
could  only  be  granted  by  deed,  and  that  therefore  the  plaintiff^ 
had  a  mere  license.    And  then  the  law,  in  r^ard  to  the 
effect  of  such  a  license  is  so  dearly  stated,  and  seems  to  us 
so  applicable  to  the  precise  question  here,  that  we  cannot  for- 
bear quoting  at  some  length  firom  the  opinion,  the  first  part 
being  itself  a  quotation  from  the  opinion  of  Lord.  C.  J.  Vaughn, 
in  Thomas  vs.  Sorrel:    ^  In  the  course  of  his  judgment  the 
Chief  Justice  says;  (Vaughn,  351);  ^A  dispensation  or  license 
jnoperly  passeth  no  interest,  nor  alters  or  transfers  property 
in  any  thing,  but  only  makes  an  action  lawful,  which  with- 
out it  had  been  unlawful    As  a  license  to  go  beyond  the 
seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are 
only  actions  which,  without  license,  had  been  unlawful  But 
a  license  to  hunt  in  a  man's  park,  and  carry  away  the  deer 
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killed  to  his  own  use;  to  cat  down  a  tree  in  a  man's  gfoand, 
and  to  carry  it  away  the  next  day  after  to  his  own  use,  are 
Ucemes  as  to  die  acts  of  hnnting  and  cutting  down  the  tree, 
but  as  to  the  carrying  away  of  the  de«r  killed,  and  the  tree 
cut  down,  they  are  granta  So,  to  license  a  man  to  eat  my 
meat,  or  to  fire  the  wood  in  my  chimney  to  warm  him  by,  as 
to  the  actions  of  eating,  firing  my  wood  and  warming  him, 
they  are  licenses ;  but  it  is  consequent  necessarily  to  those 
actions  that  my  property  be  destroyed  in  the  meat  eaten,  and 
in  the  wood  burnt  So  in  some  cases  by  consequent  and  not 
directly,  and  as  its  efbc^  a  dispensation  or  license  may  de* 
scroy  and  alter  property.' 

^  Now,  attending  to  this  passage,  in  conjunction  with  the 
title,  LICENSE,  in  Brooks*  Abridgmmt,  from  which,  and 
particularly  from  paragraph  15,  it  appears  that  a  license  is  in 
Us  nature  revocable,  we  have  before  us  the  whole  principle  of 
the  law  on  this  subject  A  mere  license  is  revocable ;  but 
that  which  is  called  a  license  is  often  something  more  than  a 
license, — it  often  comprises  or  is  connected  with  a  grant,  and 
then  the  party  who  has  given  it,  cannot,  in  general,  revoke  i^ 
so  as  to  defeat  his  grant  to  which  it  was  incident'' 

^  It  may  further  be  observed  that  a  license  under  seal,  pro* 
vided  it  be  a  mere  license,  is  as  revocable  as  a  license  by  pa* 
rol ;  and  on  the  other  hand,  a  license  by  parol,  coupled  with 
with  a  grant,  is  as  irrevocable  as  a  license  by  deed,  provided 
only  that  the  grant  is  of  a  nature  capable  of  being  made  by 
parol  But  i^ere  ih&te  is  a  license  by  parol,  coupled  with  a 
parol  grant,  or  pretended  grant  of  something  which  is  incapa- 
pable  of  being  gmnted  otherwise  than  by  deed,  there  the 
license  is  a  mere  license;  it  is  not  incident  to  a  valid  gtdottj 
and  it  is  therefore  revocable^  Thus,  a  license  by  A.  to  hunt 
in  his  park,  whether  given  by  deed  or  parol,  is  revocable;  it 
merely  renders  the  act  of  hunting  lawful,  which,  without  the 
license,  would  have  been  nnlawfuL    If  the  license,  be  as  put 
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by  Chief  Justice  Vaughn^  a  license  not  only  to  hunt,  but  also 
to  take  away  the  deer  when  killed  to  his  own  use,  this  is  in 
truth  a  grant  of  the  deer,  with  a  license  annexed  to  com.  on 
the  land,  and  supposing  the  grant  of  the  deer  to  be  good,  then 
the  license  would  be  irrevocable  by  the  party  who  had  girea 
it ;  he  would  be  estopped  from  defeating  his  own  grant,  or  act 
in  the  nature  of  a  grant  But  suppose  the  case  of  a  parol 
license  to  come  on  my  land  and  there  make  a  water  course 
to  flow  on  the  land  of  the  licensee ;  in  such  a  case  there  is 
no  valid  grant  of  the  water  course,  and  the  license  remains  a 
mere  license,  and  therefore  capable  of  being  revoked.  On 
the  other  hand,  if  such  a  license  were  granted  by  deed,  then 
the  question  would  be  on  the  construction  of  the  deed, 
whether  it  amounted  to  a  grant  of  the  water  course;  and  if 
it  did,  then  the  license  would  be  irrevocable" 

This  doctrine  seems  to  us  fully  to  support  the  conclusion 
above  stated.  The  instrument  in  question  was  inoperative  as 
a  transfer ;  it  did  create  a  license,  and  the  license  being  un- 
coupled with  any  interest  whatever,  and,  in  the  language  of 
the  case  just  cited,  not  being  ^  incident  to  a  valid  grant,"  was 
revocable  We  have  sought  in  vain  for  any  principle  or  rale 
of  law  which  can,  consistently  with  other  established  princi- 
ples, furnish  any  solid  foundation  upon  which  to  rest  the 
right  of  the  grantee,  in  such  a  case,  to  enforce  the  mere 
license  against  the  subsequent  dissent  of  the  grantor.  We 
could  not  rest  it  upon  the  instrument,  without  giving  it,  in 
itself,  some  effect  as  a  transfer,  which  is  repugnant  to  the 
established  position  that  it  cannot  have  such  effect  It  being, 
therefore,  only  a  license,  expresssly  called  so  by  the  Judge  in 
Hope  V8.  HayUj/j  though  its  authority  may  continue,  if  unre- 
voked, and  if  possession  is  actually  taken  under  it,  it  would 
be  evidence  of  a  continuing  assent  on  the  part  of  the  grantor 
to  such  taking,  and  equivalent  to  a  delivery  by  him,  so 
that  it  would  then  give  effect  to  the  transfer ;  yet  before  that, 
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being  a  mere  license,  it  is  revocable,  and  if  reroked,  is  at  an 
end. 

It  may  be  said  that  this  seems  inequitable,  and  is  not  carry- 
ing out  the  intention  of  the  parties.  But  this  may  be  said  of 
many  other  cases,  where,  by  the  established  rules  of  law,  no 
effect  could  be  given  to  such  intentions,  as  where  they 
attempt  to  make  contracts,  void  within  the  statute  of  frauds. 
In  the  case  last  cited,  it  certainly  seems  inequitable,  and  con- 
trary to  the  intention  of  the  parties,  that  the  plaintiff,  after 
paying  his  guinea  to  see  the  races,  could  be  put  off  by  the 
one  who  had  taken  his  money,  without  its  being  refunded. 
But  such  was  the  legal  result  of  the  manner  in  which  their 
intentions  were  evidenced.  The  answer  to  all  such  objec- 
tions, is  that  courts  can  only  so  far  carry  out  the  intentions  of 
parties,  as  they  are  according  to  the  established  rules  of  law, 
evidenced  in  such  manner  as  to  make  them  binding  and 
effectual 

We  think,  therefore,  that  the  instruction  asked  by  the  appel- 
lant's counsel,  which  implies  a  dissent  to  the  taking  by  the 
grantor,  should  have  been  given.  The  judgment  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial 


JAMISON  vs.  GJEMENSON. 

APPEAL   PROM  CIBCtTITCOUBT,  DANE   COUNTY. 
Heard  September  20,  1869.]  [Dedded  Janiury  4»  1860. 

Mortgag&^Prioritjf. 

Where  an  agent  of  the  pUiniiff  had  hie  mortgage  in  peeeeiaion  and  at  the  fame  time 
made  a  negotiation  to  borrow  mon^  to  extinguiih  a  prior  and  paiamonnt  mort- 
gage whioh  he  did  1^  making  anoth«  mortgage,  which,  with  the  latiifaction  of 
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the  prior  Bortfafla,  mt  plaoed  oa  cteord  btA>n  tht  mMe^aflt  of  ih%  plaintiff: 
Held,  thfti  the  posMtfioa  and  knowledge  of  the  egent  i«  not  knowledge  to  the 
mortgegeey  who  edyanoed  the  money  to  extingaiah  the  prior  mortgage,  of  the  ex- 
iftenoe  of  the  mortgage  in  the  handi  of  the  agent,  and  the  plaintiff  doee  not 
thereby  beeome  a  prior  mortgagee. 
a  snhteqaent  inomnbranoer  oannot  objeot  to  a  jodgment  entered  bj  foreolosnre 
against  hli  vendor,  that  it  was  improperly  entered,  anlesi  he  also  show  that  the 
premises  will  not  on  a  sale  be  soffioient  to  pay  the  judgment  as  rendered  and  tiie 
•abseqaent  ineombranee. 

This  was  an  action  commenced  by  John  M.  Jamison, 
against  Toleflf  Gjemenson,  impleaded  with  Stark  Larson  and 
his  wife,  to  foreclose  a  bond  and  mortgage  made  by  Larson  to 
secure  the  payment  to  Jamison  of  lll^oo,  with  interest  semi- 
annually, and  conditioned  that  if  the  interest  was  not  paid 
when  due,  the  whole  might  become  due  at  the  option  of  the 
mortgagea  The  interest  due  December  1, 1857,  was  not  paid, 
and  suit  was  commenced  for  the  whole  sum.  The  mortgage 
was  dated  July  1, 1857,  acknowledged  on  the  dOth,  and  resid- 
ed the  31st  of  July.  The  principal  was  to  become  due,  except 
for  the  option,  July  1st,  1862.  Gjemenson  was  made  a  party 
as  a  subsequent  incumbrancer;  and  in  his  answer  he  set  up 
diat  he  claimed  by  a  prior  mortgage,  dated  May  26^  1857, 
made  by  Larson  for  |I400 ;  and  that  he  should  be  first  paid. 
The  issue  was  referred  to  a  referree,  who  reported  as  facts  : 
^That  Jacob  H.  Preus  was  the  agent  of  Stark  Larson,  for  the 
purpose  of  n^otiating  the  loan  for  which  the  mortgage,  held 
by  the  plaintiff,  was  given,  and  for  the  purpose  of  attending 
to  the  necessary  business  connected  therewith. 

Hasbrouck  &  Gurnee  were  the  agents  of  the  plaintiff  Jam- 
ison, for  the  purpose  of  effecting  the  loan  of  fifteen  hundred 
dollars,  for  which  the  mortgage  now  sought  to  be  foreclosed 
was  taken,  and  to  see  that  proper  securities  were  taken  there- 
for. Jacob  H.  Preus  took  the  plaintiff's  bond  and  mortgage 
before  execution  from  Hasbrouck  &  Gurnee,  and  took  them 
to  the  residence  of  Stark  Larson,  caused  them  to  be  executed, 
and  returned  them  to  Hasbrouck  &  Gurnee,  July  dlst,  1857, 
having  at  the  same  time  ^  the  mortgage  of  the  defendant 
Gjemenson,  referred  to  in  his  answer,  in  his  possession,  unre- 
corded. 

The  consideration  of  the  plaintiff's  mortgage  was  the  satis- 
faction of  another  and  prior  mortgage,  given  by  the  defend^ 
ants,  Stark  Larson  and  wife,  upon  the  same  premises  de- 
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scribed  in  the  plaiatifs  mortgage  to  Kjorstel  Gunderson,  and 
by  said  Kjorstel  Gunderson  assigned  to  Wot  C.  Hasbrouck, 
who  was  the  owner  thereof  at  the  time  the  same  was  satis- 
fied. 

At  the  same  time  that  the  plaintiff's  mortgage  from  Stark 
Larson  was  recorded  in  the  office  of  the  register  of  deeds  for 
Dane  county,  the  satisfaction  of  the  mortgage  owned  by  Wm. 
*  C.  Hasbrouck,  was  recorded  in  the  same  office. 

The  defendant  Gjemenson's  mortgage  covers  the  same 
premises  as  the  plaintiff's  mortgage.  It  bears  date  May  26, 
1857,  was  acknowledged  on  the  day  of  the  date,  and  recorded 
July  31, 1857,  at  4  o'clock  P.  M. 

Hasbrouck  &  Gurnee  were  the  agents  of  Wnt  C.  Has-' 
bronck.    They  had  in  their  possession  the  satis&ction  of  the 
mortgage  owned  by  Wm.  (X  Hasbrouck,  and  put  it  upon 
record. 

They  also  had  in  their  possession  the  $1,500  belonging  to 
the  plaintiff,  and  were  to  deliver  it  to  Wm.  C.  Hasbrouck  upon 
the  execution  and  delivery  of  the  mortgage  of  the  plaintiff 
and  upon  the  recording  of  the  satisfaction  of  the  mortgage 
owned  by  Wm.  C.  Hasbrouck. 

Wm.  C.  Hasbrouck  resides  in  the  state  of  New  York.  The 
01,500  was  not  remitted  to  him  at  the  time  the  defendant 
Gjemenson's  mortgage  was  put  upon  record.  It  was  remitted 
to  him  within  two  or  three  days  from  the  time  his  mortgage 
was  satisfied  of  record,  and  before  the  plaintiff  or  his  agents, 
or  either  of  them,  had  actual  notice  of  the  existence  of  the 
defendant  Gjemenson's  mortgaga 

Freus  was  not  the  agent  of  the  plaintiff  Jamison  for  any 
purpose.  Preus  was  informed  of  the  existence  of  the  defen- 
dant Gjemenson's  mortgage  before  he  delivered  the  mortgage 
of  Ae  plaintiff  to  his  agents,  Hasbrouck  &  Gurnee. 

I  find  due  from  the  didfendant,  Stark  Larson^  to  the  plain- 
tiff, upon  the  bond  and  mortgage,  the  sum  of  {^1,770. 

As  a  conclusion  of  law,  I  find  that  the  defendant  Gjemen- 
jBon's  lien  or  incumbrance  upon  said  mortgaged  premises  ac- 
crued subsequently  to  the  lien  of  the  mortgage  of  the  plain- 
tiff!" 

Upon  this  report  judgment  was  entered  against  the  defend- 
ant's for  the  sale  of  the  mortgaged  premises;  from  which 
Gjemeraon  appealed  to  this  court 

J.  (X  HcpkinSf  for  the  appellant 
JETasbrauci  4r  Oanwty  for  the  respondent 
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By  the  Oourty  Paike,  J.  We  think  the  judgment  in  this 
case  must  be  affirmed.  It  is  very  clear  from  th^e  evidence 
that  Preus  acted  as  the  agent  of  Larson,  and  not  of  the  plain- 
tiff,  or  of  Hasbrouck  &  Gurnee.  His  knowledge,  therefore, 
was  no  notice  to  them. 

We  think  it  very  clear,  also,  that  the  plaintiff's  mortgage 
was  entitled  to  priority.    Hasbrouck  &  Gurnee  were  agents 
both  of  the  plaintiff  and  of  Wm*  C.  Hasbrouck.    As  agents 
of  the  plaintiff  they  had  his  money  to  loan ;  as  agents  of 
Wm.  C.  Hasbrouck  they  had  the  prior  mortgage  for  collec- 
tion.    Instead,  therefore,  of  handing  the'  plaintiff's  money 
over  to  Larson,  on  the  loan  for  which  this  mortgage  was 
given,  and  then  taking  it  back  from  Larson  in  payment  of 
the  mortgage  of  Wm.  C.  Hasbrouck,  they  had  him  execute 
this  mortgage  and  deliver  it,  and  they  put  on  record,  at  the 
same  time,  a  satisfaction  of  the  mortage  of  Wm.  C.  Has- 
brouck.   They  then  held  the  mpney  for  Hasbrouck.    And 
even  though  they  received  notice  of  Gjemanson's  mortgage 
before  it  was  remitted  to  him,  this  does  not  bring  it  within 
the  rule  of  notice  before  payment  of  the  purchase  money. 
The  purchase  money  was  paid  to  Larson  by  the  satisfeic- 
tion  of  Hasbrouck's  mortgage.    That  could  not  be  recalled ; 
and  the  transaction  was  substantially  the  same  as  though 
the  money  had  been  paid  to  Larson  on  the  loan,  and  then 
paid  back  by  him  to  the  agents  of  Wm.  C.  Hasbrouck,  to  take 
up  his  mortgage.    It  was  Hasbrouck's  money,  and  the  entire 
consideration  as  between  the  plaintiff  and  Larson  had  been 
paid. 

As  to  the  judgment  drawing  interest  at  twelve  per  cent*, 
and  the  question  whether  the  plaintiff  gave  notice  of  his 
election  to  have  the  whole  sum  become  due  \  we  think  the 
appellant  has  not  shown  any  right  to  raise  any  question  as 
to  them.  We  held  at  the  present  term,  in  the  case  of  Boyd 
vs.  Sumner  and  the  Bank  qf  Milwaukee  et  oLy  supra,  41, 
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that  a  subsequent  incumbrancer  could  not  raise  the  question 
whether  the  stipulation  in  a  prior  incumbrance  was  for  a 
penalty  or  valid  interest,  without  offering  some  proof  to  show 
that  the  premises  might  not,  on  sale,  be  sufficient  to  pay 
the  judgment  as  rendered,  and  the  subsequent  incumbrancer. 
If  they  would  clearly  be  sufficient  to  pay  both,  the  subse* 
quent  incumbrancer  would  not  be  aggrieved  by  the  judg- 
ment. And  the  only  effect*  of  reversing  it  at  his  suggestion 
would  be  to  benefit  a  party  who  had  not  appealed.  We 
think  the  same  rule  applicable  here.  There  is  no  proof  to 
show^that  the  premises  are  not  sufficient  to  pay  the  judg- 
ment as  it  stands,  and  also  the  appellant's  mortgage.  If 
they  are  sufficient,  he  has  no  right  to  raise  questions  between 
other  parties  who  are  satisfied  with  the  judgment,  and  the 
decision  of  which  either  way,  cannot  affect  his  interest  We 
think  the  burden  is  on  the  party  appealing,  to  make  it  appar- 
ent that  he  may  be  aggrieved  by  the  decision  to  which  he 
objects. 
The  judgment  is  affirmed  with  costs. 


BATES  vs.  WILBUR. 

A»EAL   PROM   CIBCUIT   COURT,  JBPFERSOIT   COtJMTT. 
Heard  Norember  16, 1859.]  [Decided  Janiiaiy  4^  1860. 

Chattel  Mortgage— Seplevin— Finding. 

Where  the  mortgigeo  of  ohatteli  is  in  potaeuion  of  the  proper^,  it  is  not  neeeuuy 
to  renew  his  mortgage  by  afBdATit,  to  enable  him  to  mainteln  an  motion  for  the 
potaesaion  of  the  property. 

Where  s  trial  ia  had  before  the  court,  without  a  Jury,  the  Unding  of  the  eonrt  mnit 
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be  as  broad  m  the  Terdiet  of  a  jury  should  be  in  Uie  same  ease,  or  no  jadgment 

can  be  sustained  theieon. 
A  finding  in  an  action  of  replevin,  which  does  not  fix  the  damages  for  the  detention, 

is  fatally  defectiye,  and  will  not  support  a  Judgment  in  the  cause. 
A  finding  in  an  action  of  replevin,  which  does  not  find  and  determine  the  right  of 

possession,  will  not  support  a  judgment  for  the  possession. 

This  was  an  action  of  replevin  in  the  detinet;  commenced 
by  Jonathan  R  Bates,  against  Miles  Wilbur,  to  recover  the 
possession  of  a  buggy.  The  defendant  pleaded  the  general 
issue,  and  gave  notice,  as  a  justification,  that  Wait  &  Baldwin 
had  recovered  a  judgment  before  a  justice  of  the  peace,  on 
which  execution  had  been  issued  against  the  goods,  &c., 
of  Joseph  Clifton,  and  delivered  to  the  defendant,  as  a  con- 
stable for  service ;  and  that  he  had  seized  the  property  in  the 
possession  of  Clifton,  as  4iis  property ;  that  he  had  sold  it,  by 
virtue  of  that  execution  ;  and  of  another  also  in  his  hands,  in 
favor  of  Pliny  Potter,  also  issued  by  the  same  justice.  The 
cause  was  tried  by  the  court,  without  a  jury. 

The  plaintiff  proved  that  Clifton  made  the  bu^y,  and  be- 
fore it  was  completed,  he  mortgaged  it  to  the  plaintiff,  and  de- 
livered it  to  him ;  but  it  was  left  at  the  shop,  to  be  finished, 
where  it  was  levied  upon  by  the  defendant  He  also  read  the 
mortgage  on  which  it  was  delivered,  and  which  bore  date 
more  than  a  year  before  the  date  of  the  levy.  The  defendant 
objected  to  the  reading  of  this  mortgage,  because  it  had  not 
been  renewed  by  affidavit  5  nor  was  there  any  evidence  that 
the  debt  mentioned  in  it  was  a  true  one ;  but  it  was  received. 

The  defendant  proved  that  a  Mr.  Noyes  was  at  work  for 
Clifton,  and  Clifton  secured  him  for  his  work  on  this  same 
buggy,  with  Bates'  consent.  The  defendant  also  read  his 
execution  and  judgment,  with  the  levy. 

Upon  this  evidence  the  court  found  that  Clifton  made  the 
wagon  or  buggy,  and  gave  the  plaintiff  a  chattel  mortgage  for 
the  same,  with  other  property,  and  delivered  said  buggy  in 
dispute  to  the  plaintiff 

That  defendant,  as  constable,  took  the  buggy  in  question, 
on  execution  and  attachment  against  Clifton,  and  detained 
the  same.  And  the  court  considers  that  by  law,  a  mortgagee 
of  a  chattel,  having  taken  possession  of  the  same,  may  main- 
tain replevin  in  the  detinet  against  a  constoble  who  takes  the 
same  on  the  debt  of  a  mortgagor,  and  detains  the  same.  And 
the  court  make  an  allowance  of  five  per  cent  to  the  plaintiff. 
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by  way  of  indemnity  for  his  expenses  upon  the  value  recov- 
ered, and  find  the  value  of  the  property  to  be  one  hundred 
and  five  dollars. 

Upon  this  finding,  judgment  was  rendered  for  the  plaintiff^ 
and  the  defendant  appealed. 

J.  E.  Holmesy  for  the  appellant 

1.  The  respondent  objected  to  receiving  the  chattel  mort- 
gage in  evidence,  for  the  reason  that  ^  it  does  not  appear  in 
evidence  that  the  said  mortgage  has  been  renewed  by  affida- 
vit, as  required  by  statute.'^    R.  S.,  1849,  255,  §§  5  and  7. 

2.  In  replevin,  the  plaintiff  is  bound  to  show  that  he  has  a 
right  to  have  delivery,  or  immediate  possession  of  the  prop- 
erty, when  he  issues  his  writ.  Sharp  vs.  Whittenheadj  3d 
Hill,  576 ;  Wheeler  vs.  Train,  3d  Pick.,  258.  The  question 
now  is,  did  the  respondent  show  that  right.  We  contend  he 
did  not,  on  several  grounds.  It  was  necessary  to  show  a  de- 
mand in  the  detinet.  IngcUls  vs.  Buckleyy  13  III.,  317  ;  Beebe 
vs.  BunHf  3  Eng.,  565.  The  properly  being  in  possession  of 
the  defendant  in  the  execution,  respondent  had  a  right  to  levy 
upon  or  attach  it.  Whether  the  property  was  in  possession  of  ' 
the  mortgagee,  or  the  mortgagor,  who  was  defendant  in  the 
execution,  the  appellant  had  a  right  to  levy  upon  the  interest 
of  the  mortgagor,  which  is  all  that  is  attempted.  R.  S.  1849, 
chap  102,  §  49.  There  was  no  wrongful  conversion.  There 
could  be  none,  without  demand.  Gardner  vs.  Campbell^  15 
John.,  401 ;  Randall  vs.  Cook,  17  Wend.,  53. 

3.  The  general  exception  taken  to  the  finding  and  judgment 
of  the  court  in  this  case,  is  equivalent  to  a  motion  for  a  new 
trial  The  whole  testimony  is  matter  of  record,  and  is  before 
this,  as  it  was  before  the  court  below,  and  under  the  motion 
for  a  non  suit,  is  under  review  as  upon  a  motion  for  a  new 
trial. 

D.  F.  Weymouthy  for  the  respondent 


By  the  Court,  Dixon,  C.  J.  Many  of  the  questions  dis- 
cussed in  this  case,  by  the  appellant's  attorney,  were  directly 
passed  upon  and  settled  by  this  court,  in  the  case  of  Cotton  et 
al  vs.  Marsh  et  oL,  3  Wi&,  221.  The  only  exceptions  not 
determined  by  that  case,  are  those  which  go  to  the  want  of  an 
Vol  X.  27 
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affidavit  renewing  the  mortgage,  before  the  expiration  of  the 
year,  and  to  the  form  and  sufficiency  of  the  finding.  The 
objection  to  the  chattel  mortgage  being  received  in  evidence, 
without  such  affidavit,  was  properly  overruled.  The  rights 
of  the  parties  must  be  determined  by  the  facts,  as  they  stood 
at  the  time  the  cause  of  action  accrued.  The  property  having 
been  taken  from  the  mortgagee,  and  his  rights  remaining 
merely  in  action,  it  was  not  necessary  for  the  purpose  of  ena- 
bling him  to  maintain  the  suit,  that  such  affidavit  should  be 
made.  His  cause  of  action  against  the  defendant,  if  he  had 
any,  had  already  accrued,  and  was  vested  in  him,  by  virtue 
of  what  had  transpired  whilst  the  mortgage  was  in  full  force, 
His  subsequent  conduct,  unless  it  amounted  to  a  release,  was 
no  defense. 

The  finding,  however,  is  fatally  defective,  and  the  judgment 
cannot  be  supported  by  it  A  jury  having  been  waived,  the 
action  was  tried  by  the  court  In  such  a  case,  the  finding 
must  be  as  broad  as  the  verdict  would  have  been.  Sections 
26  and  27,  of  chapter  119,  R*  S.  1849,  under  which  this  action 
was  tried,  prescribed  that  if,  upon  the  trial  of  a  cause,  the 
verdict  was  in  favor  of  the  plaintiff,  the  jury  should  assess  the 
damages  which  he  had  sustained  for  the  unjust  taking  or  de- 
tention of  the  property,  as  well  as  the  value  of  the  goods  and 
chattels  specified  in  the  declaration.  In  this  case,  no  dam- 
ages whatever  were  assessed,  but  an  allowance  of  five  per 
cent,  by  way  of  indemnity,  is  given.  The  right  of  possession 
which  the  action  was  brought  to  try,  is  not  determined  at 
all.  A  right  of  possession  in  the  defendant  might  well  exist, 
notwithstanding  all  the  facts  stated. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 
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HASLER  vs.  SCHUMACHER 

APPEAL   FBOM   CIBCUIT   COUBT,    BBOWN   COUNTY. 
Heard  NoTembor  18, 1869.]  [Bedded  January  4, 1880. 

Pre-emption — Practice — Swamp  Lands. 

On  the  trial  of  an  appeal  firom  the  oommiafionen  to  grant  pre-emption  to  twamp 
lands,  the  claimant  offered  in  OTidenoe  the  affldarit  reqoired  by  law  to  be  filed, 
for  the  purpose  of  showing  that  he  had  oomplied  with  the  statnte,  hot  did  not 
read  its  eontents :  Held,  that  the  opposite  party  was  at  liberty  to  read  the  whole 
of  the  affldayit,  to  show  that  it  did  not  oorrespond  with  the  case  made  by  the 
proof  on  the  triaL  The  affldarit  oonstitnted  a  part  of  the  reoord  of  the  ease, 
and  the  parties  hare  a  right  to  use  it,  to  see  what  the  olaim  is. 

s 

This  was  an  appeal  by  John  Hassler  from  a  decision  of  the 
commissioners  of  the  swamp  and  overflowed  lands,  awarding 
a  pre-emption  right  to  certain  lands  to  Frans  Schumacher. 
The  facts  of  the  case  may  be  gathered  from  the  opinion  of 
the  court 

T.  O.  Howe,  for  the  appellant. 

E.  H.  Ellisy  for  the  respondent 

By  the  Courts  Paine,  J.  This  was  a  contest  between  the 
parties,  for  the  right  of  pre-empting  certain  swamp  lands,  un- 
der the  provisions  of  chap.  84,  Laws  of  1855.  The  commis- 
sioners decided  in  favor  of  the  respondent,  and  from  then:  de- 
cision the  appellant  appealed  to  the  circuit  court  of  Brown 
county,  where  the  lands  were  situated.  By  the  provisions  of 
the  law,  the  pre-emptor  was  obliged  to  file  a  declaratory  state- 
ment of  his  claim,  and  an  affidavit  of  two  witnesses,  showing 
the  facts  upon  which  the  right  to  pre-empt  was  claimed, 
with  the  register  of  deeds  of  the  county  where  the  land  was 
situated,  and  also  a  certified  copy  with  the  Secretary  of  State. 
And  on  an  appeal  from  the  decision  of  the  commissioners,  a 
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certified  copy  of  this  statement^  and  the  affidavits  by  which 
it  is  supported,  coDstitiite  the  return  to  the  circuit  court 

In  this  case  the  controversy  seems  to  have  been  in  regard 
to  the  making  of  the  improvements  required  by  the  act  On 
the  trial  the  respondent  offered  in  evidence  the  affidavit,  for 
the  purpose  of  showing  that  he  had  complied  with  the  stat- 
ute in  filing  it,  but  it  was  not  read.  And  when  the  counsel 
for  the  appellant  was  arguing  the  case  to  the  jury,  he  de- 
sired to  read  the  affidavit,  for  the  purpose  of  contending  that 
the  improvements  mentioned  in  it  were  of  a  different  kind 
from  those  which  the  respondent  had  attempted  to  prove  at 
the  trial.  This  was  objected  to,  and  the  court  prohibited 
him  from  doing  it ;  to  which  exception  was  taken. 

We  think  this  was  erroneous,  and  that  the  right  of  the 
counsel  to  make  such  use  of  the  affidavit,  can  be  supported 
on  two  grounds.  1.  It  had  been  offered  in  evidence  by  the 
other  party,  not  simply  ^  to  show  that  it  had  been  filed,''  as 
the  court  held,  but  also  to  show  that  it  was  an  affidavit  such 
as  was  required  by  law  to  be  filed,  that  it  contained  the  state- 
ments necessary  for  such  an  affidavit  to  contain^  and  that  it 
set  forth  such  improvements  made  by  the  respondent  as  was 
necessary  to  be  set  forth,  to  lay  a  foundation  for  his  pre-emp- 
tion claim.  True,  it  was  not  offered  as  any  evidence  of  the 
truth  of  the  statements  it  contained,  but  it  was  offered  to 
show  that  it  contained  the  necessary  statements.  For  if  it 
was  only  offered  to  show  that  the  paper  was  filed,  how  could 
the  jury  or  the  court  know  but  it  was  a  blank  paper?  If  it 
was  to  be  inspected  only  so  far  as  to  see  that  it  was  an  affi- 
davit, how  was  it  to  be  known  that  it  was  not  an  affi- 
davit of  an  entirely  different  character?  Clearly  it  was 
offered,  as  it  was  necessary  to  offer  it,  to  show  not  only  that 
it  was  filed,  but  that  its  contents  were  such  as  were  required 
in  such  an  affidavit  And  the  use  which  the  appelltofs 
coonsel  sought  to  make  of  it,  was  not  at  all  inconsistent  with 
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this  purpose,  for  which  the  paper  was  in  evidence.  He  did 
not  seek  to  use  it  as  evidence  of  the  truth  of  its  contents, 
but  simply  to  show  what  its  contents  were ;  and  then  to  con- 
tend that  the  respondent  had  supported  his  declaratory  state- 
ment by  a  claim  for  one  kirid  of  improvements,  and  had  on 
the  trial  sought  to  establish  another.  If  this  was  so,  it  might 
have  an  important  influence  in  determining  the  justice  and 
truth  of  the  claim.  We  do  not  say  that  it  would  have  shown 
any  such  state  of  things.  But  we  say,  that  if  the  counsel 
contended  that  it  would,  it  having  been  offered  in  evidence 
to  show  that  it  was  an  affidavit  in  support  of.  the  respondent's 
claim,  and  properly  filed  as  such,  he  had  a  right  to  comment 
upon  it,  and  contrast  the  character  of  its  claim  with  that  of 
the  proof  offered  on  the  trial. 

We  think  it  may  also  be  supported  on  the  ground  that  the 
statement  and  affidavit  constitute  the  record  of  the  respond- 
ent's  claim.  They  stand  for  his  pleadings  in  the  suit  They 
constitute  the  notice,  and  the  only  notice  he  is  required  to 
give  of  the  facts  upon  which  he  is  to  rely.  The  affidavits  go 
with  the  statement,  and  both  together  advertise  other  claim- 
ants what  they  have  to  meet  I^  therefore,  in  these,  one  class 
of  improvements  is  relied  on,  and  on  the  trial  another,  has 
not  the  opposite  party  the  right  to  whatever  effect  such  a  de- 
parture from  the  claim  set  up  on  the  record  should  have  ? 
Has  he  not  a  right  to  refer  to  the  claim  set  up,  and  contrast  it 
with  that  offered  in  evidence,  to  show  such  departure  if  he 
can  ?  We  think  so.  It  would  be  as  if  a  party  in  an  affi- 
davit for  attachment  should  set  forth  one  debt,  and  on  the  trial 
offer  evidence  of  another;  or  in  an  affidavit  for  repUvin  claim 
one  kind  of  property,  and  on  the  trial  prove  another.  In  such 
cases,  we  think,  the  other  party  has  a  right  to  refer  to  any 
difference  between  the  claim  which  ,is  set  up  originally  on 
the  record  and  that  which  is  sought  to  be  established. 

We  may  say  that  we  have  no  doubt  of  the  respondent's 
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right  to  the  benefit  of  sec.  10^  chap.  84,  Laws  of  1855,  if  at 
the  time  of  its  passage  he  occupied  the  lands  as  therein  re- 
quired; and  that  this  right  would  not  be  defeated  by  show- 
ing that  at  the  time  of  his  original  entry,  the  lands  were  in 
market  under  the  laws  of  the  United  States,  so  that  he  was 
technically  a  trespasser  on  their  lands.  If  he  was  such  tres- 
passer, that  was  a  matter,  between  him  and  the  United 
States.  And  the  lands  having  been  granted  to  the  state,  and 
the  law  giving  the  right  of  pre-emption  expressly  to  all  who 
occupied  at  the  time  of  its  passage,  we  do  not  think  there 
was  any  intention  to  go  back  and  raise  questions  between 
the  occupants  and  the  United  States.  We  think  this  point 
is  substantially  decided  in  the  remarks  of  this  court  in  Vte- 
der  vs.  Ouppy,  3  Wia,  526-7. 

But  for  the  reason  first  stated,  the  judgment  is  reversed, 
with  costs,  and  the  cause  remanded  for  a  new  trial 


COTTERILL  et  aL  vs.  STEVENS. 

ERBOB  TO  CIBCUIT  COUBT,  WINNEBAGO  COUNTY. 
BMTd  September  26, 1859.]  [Dedded  Jmaarj  4, 1860. 

Frauds f  Statute  qf. 

Where  O.  was  indebted  to  S.,  and  0.  wm  indebted  to  O.,  and  it  wat  agreed  between 
0.  and  S.,  with  the  aiaent  of  0.,  that  0.  ihoold  pay  S.  the  amount  he  waa  owiif 
G.,  and  S.  fhoold  giro  G.  credit  for  the  lam  paid  by  0.;  Held  that  an  aotion 
could  be  maintained  on  this  promife  of  C,  and  it  waa  not  a  promiae  to  anfwer 
for  the  debt  of  another,  bat  was  a  promise  bj  0.  to  pay  his  own  debt  in  a  par- 
ticolarway. 

Where  G.  had  pine  logs  of  the  yalne  of  $1,000  lying  loose  in  lake  Poygan  and  Wolf 
river,  and  sold  them  to  0.  as  they  lay,  C.  to  hunt  them  np,  and  C.  agreed  to  pay 
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for  them  bj  paying  a  debt  due  f^ni  G-.  to  S.,  and  S.  took  C.  as  hifl  paymaitor, 
and  then  commenced  an  action  against  C;  Held  that  0.  could  not  set  np  as  a 
defence  that  the  logs  were  worth  more  than  $50,  and  the  contract  to  buy  was 
not  in  writing,  nor  was  there  a  deliyery  of  the  logs :  the  delivery  was  a  good 
one,  and  the  agreement  to  pay  S.,  was  a  payment  for  the  logs. 

This  was  an  action  commenced  by  Julius  A.  Stevens 
against  Lyman  H.  Cotterill,  Wilbert  N.  Peaslee,  and  James 
Johnson,  to  recover  the  sum  of  |I500.  The  complaint  set 
forth  that  one  Alfred  Gilson  was  indebted  to  the  plaintiff 
about  $1,000,  andj  at  the  same  time  the  defendants  became 
indebted  to  Gilson  in  the  sum  of  $500^  for  a  quantity  of  pine 
logs  sold  to  them  by  Gilson ;  and  that  it  was  agreed  by  the 
plaintiff  and  Gilson,  and  the  defendants,  that  the  latter  should 
pay  the  $500  dollars  to  the  plaintiff,  and  he  should  extinguish 
the  debt  of  Gilson  to  that  amount,  and  that  he  bad  given  the 
credit  to  Gilson.  The  answer  was  a  general  issue.  The  facts 
detailed  by  the  evidence,  may  be  gathered  from  the  opinion 
of  the  court  Judgment  was  given  for  the  plaintiff  q{  $500 
(lom  which  the  defendants  sued  out  a  writ  of  error. 

Bouck  and  Edmonds,  for  plaintiffs  in  error. 

Hodges  and  Hall,  and  S.  U.  Pinney,  for  the  defendant  in 
error. 


By  the  Court,  Cols,  J.  It  appears  to  us  that  the  judgment 
in  this  case  must  be  affirmed.  It  is  insisted  that  the  action 
cannot  be  maintained,  because  it  is  said  that  the  promise  of 
the  plaintiffis  in  error  was  a  collateral  undertaking  to  answer  for 
the  debt  of  Gilson,  and  not  being  in  writing,  is  void,  by  the 
statute  of  frauds.  But  there  certainly  is  considerable  testi* 
mony  in  the  case  going  to  support  the  allegations  of  the  com- 
plaint, in  respect  to  this  promise ;  and  we  have  no  doubt  but 
that  the  complaint  sets  forth  a  good  cause  of  action.  The 
complaint  alleges,  in  substance,  that  Gilson  was  indebted  to 
to  the  defendant  in  error  in  a  specified  amount ;  that  while 
this  indebtedness  existed  and  continued,  the  plaintifEs  in  error 
became  indebted  to  Gilson  for  lumber  and  logs  sold  them  by 
Gilson  'y  that  an  arrangemennt  was  entered  into  between  the 


Digitized  byCjOOQlC 


424  WISCONSIN  REPORTS.  [1860 


Ootterill  et  al.  tb.  Stevens. 


parties  to  this  suit  and  Gilson,  by  which  it  was  agreed  that 
Stevens  should  relieve  Gilson  from  the  debt  which  the  latter 
owed  him,  and  take  the  plaintifiis  iu  error  as  his  paymasters; 
that  the  plaintiffs  in  error  consented  to  this  arrangement,  and 
promised  to  pay  the  defendant  in  error  the  amount  of  GU- 
son's  debt  to  him,  as  a  part  consideration  of  the  lumber  and 
and  logs  which  they  had  purchased  of  Gilson ;  that  in  pursu- 
ance of  this  arrangement,  so  much  of  the  indebtedness  of  the 
plaintifiis  in  error  to  Gilson  as  should  amotint  to  Stevens' 
claim  against  Gilson,  was  thereby  extinguished,  and  also  the 
claim  of  Stevens  against   Gilson   was  likewise  discharged. 
As  before  observed,  there  was  evidence  offered  upon  the  trial 
in  support  of  the  case  stated  in  the  complaint^  and  the  jury 
must  have  found,  under  the  instruction  of  the  court,  that  the 
allegations  of  the  complaint,  in' this  behalf,  had  been  estab- 
lished.   For,  the  circuit  judge  charged  the  jury,  in  the  special 
instructions  given,  that  unless  they  should  find  that  the  de- 
fendants were  actually  indebted  to  Gilson  at  the  time  of  mak- 
ing such  promise  to  the  plaintiff,  they  must  find  for  the  de- 
fendants.   Also,  that  unless  the  plaintiff,  at  the  time  of  making 
such  promise,  agreed  to  accept  the  defendants  as  his  only  pay- 
masters, and  release  Gilson,  and  did  release  Gilson  from  all 
claim  upon  him,  the  plaintiff  could  not  recover.    In  the 
general  charge,  the  court  lays  down  substantially  the  same 
doctrine  by  instructing  the  jury  that  if  they  found  from  the 
w\iole  testimony  that  the  defendants  promised  Gilson  to  pay 
the  plaintiff,  Gilson  consenting  thereto,  that  then  the  under- 
taking was  not  within  the  statute,  unless  the  debt  of  the 
plaintiff  against  Gilson  remained  unsatisfied;    but  if  that 
debt  had  not  been  extinguished,  then  the  defendants'  under- 
taking was  collateral,  and  to  be  binding  must  be  in  writing. 
The  court  further  instructed  the  jury,  that  if  the  defendant^ 
in  consideration  of  the  transfer  of  the  logs  to  them,  promised 
to  pay  the  plaintiff,  an  action  would  lie,  although  the  promwe 
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was  not  in  writing.  Under  these  various  instructions,  the 
jury  must  have  found  that  the  plaintiff  in  error  promised  to 
pay  their  own  debt  to  Stevens,  instead  of  paying  it  directly  to 
Gilson,  and  that  the  latter  consented  to  this  arrangement  in 
order  to  dischai^e  his  own  debt  From  the  instructions,  we 
cannot  perceive  how  the  jury  could  have  arrived  at  any  other 
result  And  if  such  an  agreement  was  made,  it  was  not  a 
promise  to  answer  for  the  debt  of  a  third  person,  but  rather 
to  pay  their  own  debt  in  a  particular  way,  namely,  by  paying 
it  to  Stevens  instead  of  Oilson.  Such  a  promise,  it  has  been 
held,  did  not  fall  within  the  statute.  Emerick  vs.  Sanders^  1 
Wis.,  77 ;  Barker  vs.  Buckling  2  Dea,  45 ;  FarUy  vs.  Ckve^ 
Umd,  4  Cow.,  432 ;  Arnold  vs.  Lyman^  17  Mass.,  400 ;  Cahtt 
vs.  Harkinsj  3  Pick.,  91 ;  Crocker  vs.  Higgins^  7  Conn.,  341. 
It  is  further  contended,  on  the  part  of  the  plaintiff  in  error, 
that  the  evidence  did  not  show  that  the  defendants  below 
were  indebted  to  Gilson,  in  any  sum  whatever,  at  the  time  of 
the  promise,  for  the  reason  that  the  sale  of  the  logs  by  Gilson 
to  them  was  void  by  the  statute,  as  the  price  of  the  property 
exceeded  fifty  dollars,  and  there  was  no  written  memoran- 
dum of  the  sala  And  the  circuit  court  was  requested  to 
charge  the  jury  that  if  thely  should  find  the  value  of  the  logs, 
at  the  price  agreed  upon,  sold  by  Gilson  to  the  defendants,  to 
be  over  fifty  dollars,  and  that  none  of  them  were  delivered  to 
the  defendants  until  after  they  made  the  promise  to  the  plain- 
tiff to  pay  Gilson's  debt,  that  then  the  plaintiff  could  not  re- 
cover. The  court  refused  to  give  this  instruction,  and,  as  we 
think,  properly,  under  the  evidence.  The  instruction  goes 
upon  the  theory  that  the  sale  of  the  logs  was  void,  there  be- 
ing no  memorandum  thereof  in  writing,  and  no  delivery  of 
the  property.  But  we  think  there  was  here  something  equiv- 
alent to  the  payment  of  the  part  of  the  consideration  money,  if 
the  understanding  of  the  parties  was  that  the  defendents,  by 
paying  to  Stevens  Gilson's  debt^  discharged  that  debt,  and  at  thd 
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same  time  extinguished, /tto  tanto,  the  debt  due  from  them  to 
Gilson.  It  further  appears  that,  by  the  terms  of  sale,  the  defend- 
ants were  to  take  the  logs  where  they  could  find  them,  and 
that  they  did  receive  a  portion  of  the  loga  The  defendants, 
having  acted  upon  the  validity  of  that  sale,  accepted  a  part 
of  the  property,  and  treated  the  contract  as  binding  in  law, 
and  they  ought  not  to  be  permitted,  after  Stevens  has  dis- 
chaiged  his  debt  against  Gilson  upon  the  strength  of  their 
agreement  to  pay  it,  to  raise  this  objection. 

We  do  not  discover  any  other  question  in  the  case  mate- 
rial or  necessary  to  be  noticed.  The  other  instructions  which 
were  refused,  we  do  not  think  were  correct,  as  asked  to  bd 
given. 

It  follows  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 


PHILLIPS^  HEIRS  vs.  SWART  et  aL 

APPEAL   FROM   CIRCUIT    COURT,  WINNEBAGO    COUNTT. 
Heard  September  27, 1859.]  [Deeided  Janntfy  4>  I860. 

JBilb  of  Exceptions. 

Where  Judgment  hta  been  rendered  in  the  oirouit  oonrt,  and  no  oue  or  bill  of  exoep- 
tioni  is  made,  so  as  to  enable  the  supreme  court  to  examine  the  merits  of  the 
case,  on  the  testimony,  the  Jadgment  will  be  affirmed.  And  there  would  seem 
to  be  no  differenoe  in  this  respeot  between  an  action  at  law  or  in  equity. 

This  was  an  action  commenced  by  James  M.  Phillips, 
against  Henry  Swart  and  David  P.  Smith.  The  substantial 
allegations  in  the  bill  are,  that  the  complainant  owned  the 
equitable  title  or  interest  to  certain  real  estate,  by  a  contract 
with  one  Daugherty,  by  the  terms  of  which  he  was  to  pay 
ji[3,000 ;  $2,500  of  which  he  had  paid.    He  sold  one-half  of 
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the  property  to  Henry  Swart,  for  the  sum  of  01^500 ;  at  which 
time  it  was  agreed  that  they  should  enter  into  partnership,  in 
the  lumber  business ;  and  sopn  after,  Phillips  and  Swart  en- 
tered into  an  agreement,  by  which  it  was  agreed  that  Swart 
was  to  pay  to  Daugherty  the  balance,  $500,  on  the  contract, 
and  take  the  conveyance  in  his  own  name,  as  security ;  and 
on  the  payment  of  said  sum  to  Swart,  he  was  to  deed  one- 
half  of  the  property  to  Phillips.  In  accordance  with  the  con- 
tract. Swart  paid  Daugherty,  and  took  a  conveyance  of  the 
other  half  of  the  mill  The  answer  denies  any  agreement  to 
enter  into  partnership,  and  also  denies  any  agreement  to  take 
the  title  to  the  other  half  of  the  mill  for  security  of  the  $500 
advanced 

After  issue  was  joined,  Phillips  died,  and  the  action  was 
prosecuted  by  his  heirs.  Considerable  testimony  was  taken, 
tending  to  establish  the  facts  charged  in  the  bill  of  complaint, 
and  the  complaint  was  dismissed  on  the  hearing.  There  was 
no  finding  by  the  court,  nor  bill  of  exceptions  taken.  From 
the  judgment  of  the  court,  the  complainant  appealed. 

G.  Boucky  for  the  respondent 

vf .  K  Brushf  for  the  appellant 

By  the  Cowi,  Dixon,  C.  J.  The  judgment  of  the  circuit 
court,  in  this  case,  must  be  affirmed.  There  is  no  case  made, 
or  bill  of  exceptions  settled,  as  required  by  law,  so  as  to  en- 
able us  to  look  into  the  evidence,  or  examine  the  merits,  ex- 
cept so  far  as  they  appear  from  the  pleadings.  The  pleadings 
show  no  error,  or  cause  for  reversal 

Judgment  affirmed. 
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HAY  &  CLARK  vs.  STEAMBOAT  WINNEBAGO. 

APPEAL  nOM  CIBCUIT   COUBT,  WINNEBAGO  OOUNTT. 
Heard  September  Vf,  1859.]  [Beelded  Januiy  i,  1860. 

Boats  and  Vessds — Lien. 

Tke  right  of  a  party  haTing  a  daim  agidnst  a  boat  or  t-eesel,  for  whieh  he  may  rae 
the  vesiel  itself,  nnder  the  boat  and  Teisel  act^  li  not  out  ofl^  if  befbre  he  foei^ 
but  within  the  time  in  whieh  by  the  aot  he  wai  entitled  to  tne,  tiie  boat  li  aold 
on  an  execution  imed  on  a  personal  judgment  against  the  owner. 

The  sale  of  a  boat  or  ressel  bj  the  owner,  on  an  ezecntion  against  tiie  owner, 
does  not  divest  snoh  boat  or  ressel  of  the  eapaoity  to  owe  or  be  bovnd  fat  a 
debt,  and  to  be  sued  for  tiie  payment  of  the  same. 

This  was  an  action  commenced  by  Samuel  M.  Hay  and 
Orson  J.  Clark,  against  the  Steamboat  Winnebago,  under  the 
act  relating  to  boats  and  vessels.  The  complaint  alleged,  in 
substance,  that  they  had  a  claim  against  the  boat,  for  the  sum 
of  0124,  for  work,  materials  furnished  in  building,  repairing, 
&C.,  the  steamboat  The  boat  was  seized  by  the  sheri£^  upon 
the  warrant  The  answer  to  the  complaint  was  put  in  by  A« 
G.  Lull,  who  claimed  as  owner,  and  in  substance  set  forth, 
diat  on  the  15th  day  of  September,  A.  D.  1857,  a  judgment 
was  rendered  in  the  circuit  court  of  Winnebago  county,  in 
favor  of  Joseph  U.  Tomer,  against  Charles  A  Garrett  and 
oth^:8,  and  that  on  the  29th  day  of  September,  of  the  same 
year,  execution  was  issued  thereon,  in  the  usual  form,  and 
and  placed  in  the  hands  of  the  shenff  of  Winnebago  county, 
who  levied  upon  the  steamboat  Winnebago,  the  same  at  the 
time  being  the  property  of  the  judgment  debtors ;  and  the 
sheriff  afterwards,  under  the  execution,  sold  the  same  to  Al- 
ben  G.  Lull,  who  received  a  bill  of  sale  thereof  from  the 
sheriff  and  at  the  time  of  the  commencement  of  this  action, 
plaintifi&i  had  no  right  to  the  boat,  and  no  lien  thereon,  as 
against  the  title  of  defendant 

The  issue  thus  made  was  tried  by  the  court,  who  found, 
that  ^  by  the  stipulation  of  the  attorneys  of  the  above  parties, 
all  the  material  allegations  of  the  complaint  and  answer  are 
admitted,  and  it  appearing  to  the  court  by  stipulation  that  the 
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complaint  of  the  plaintiflb  is  true,  and  that  said  steamboat 
Winnebago  was  seized  by  the  plaintiffs,  on  the  15th  day  of 
May,  1858,  and  that  previous  to  that  day,  to  wit,  on  the  6th 
day  of  November,  A.  D.  1857,  the  said  boat  was  sold  to  the 
defendant,  Albert  G.  Lull,  on  an  execution  against  the  owner 
of  said  boat  It  is  therefore  adjudged  by  the  court  that  the 
defendant  have  judgment,  with  costs. 

Judgment  was  entered  on  this  finding,  from  which  the 
plaintiff  appealed. 

Bouck  4*  Edmondsy  for  the  appellant 

Lmnt  tjr  Boynton^  for  the  respondent 


By  the  Court,  Paikb,  J.  The  single  question  presented  on 
this  appeal  is,  where  a  party  has  a  claim  against  a  boat,  for 
which  he  may  sue  the  boat  itself,  under  the  boat  and  vessel 
act,  whether  his  right  is  cut  off,  if  before  he  sues,  but  within 
the  year  in  which,  by  that  act,  he  was  entitled  to  sue,  the  boat 
is  sold  on  an  execution  issued  on  a  personal  judgment  against 
the  owner. 

The  question  is  supposed  by  the  respondent's  counsel  to 
turn  upon  the  point,  whether,  by  the  act,  the  party  had  a  lien 
on  the  boat ;  and  in  support  of  the  position  that  he  had  not, 
he  relies  on  the  case  of  Jones  tt  aL  vs.  SieamboiU  Commerce, 
14  Ohio,  408.  In  that  case,  under  a  statute  substantially  sim- 
ilar to  ours,  in  those  provisions  which  are  material  to  this 
question,  the  court  held  that  no  lien  existed  by  the  act,  until 
the  boat  was  actually  seized,  and  consequently  that  a  prior 
judicial  sale,  under  the  same  act,  would  divest  all  rights  of 
other  parties  to  pursue  the  boat  under  it  The  court,  in 
coming  to  this  conclusion,  do  so,  apparently,  with  consider- 
able doubt,  and  state  that  great  diversity  of  opinion  had  ex- 
isted among  the  bar  of  that  state  upon  the  point ;  and  after  a 
careful  examination,  we  have  arrived  at  the  opposite  result 

In  the  first  place,  their  act,  like  ours,  contains  no  provision 
by  which  other  persons,  having  similar  claims  against  the 
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boat^  can  be  made  parties,  or  derive  any  benefit  from  a  suit 
by  ona  If  it  did,  it  would  then  be  analagous  to  a  suit  in  ad- 
miralty, where  all  the  world  are  parties,  and  where  a  sale 
carries  to  the  purchaser  a  perfect  title,  divested  of  all  previous 
claims  or  liens.  Under  such  a  statute,  as  all  having  claims 
might  present  them  before  sale,  it  might  well  be  said  that  the 
intent  was  that  a  sale  should  give  a  complete  title.  But 
under  a  statute  giving  expressly  to  all  who  have  claims,  a 
right  to  pursue  the  boat,  and  making  no  provision  whatever 
that  on  a  suit  by  one,  any  others  could  derive  any  benefit 
from  it,  it  seems  to  us  the  very  opposite  intention  is  manifest 
The  distinction  between  such  statutes  and  proceedings  in  ad- 
miralty, or  statutes  under  which  all  interested  may  be  made 
parties,  seems  most  material  in  determining  this  question,  and 
has  frequently  been  pointed  out  by  the  authorities.  Oermain 
vs.  Steamtug  Indiana^  1 1  III,  SSSy  Ritter  vs.  Sieamboat  James- 
town^  23  Mo.,  348 ;  Steamboat  Sea-Bird  vs.  Beehler,  12  id., 
569. 

We  think  these  cases  satisfactorily  establish  that  it  does  Bot 
depend  entirely  on  the  question  of  lien  or  no  lien,  whether 
previous  rights  are  cut  off,  but  that  even  previous  liens  may 
be  divested  by  a  sale  in  admiralty,  or  under  a  statute  author- 
izing all  interested  to  become  parties.  But  does  our  statute 
give  a  lien  ?  It  contains  no  words  giving  it  expressly,  but 
like  the  Ohio  statute,  it  authorizes  the  boat  itself  to  be  sued, 
and  to  be  sold  to  pay  the  judgment  against  itsel£  The  court 
in  Ohio  relies  on  the  absence  of  any  express  declaration  of  a 
lien,  and  compares  the  language  of  this  act  with  that  of  oth- 
ers, saying  that  ^  goods  and  chattels  shall  be  liable  for  debts," 
&C.  And  because,  under  such  other  statutes,  there  is  no  lien 
on  the  goods  until  seized,  the  court  infers  that  the  same  con- 
struction should  prevail  under  this  act,  and  that  there  is  no 
lien  until  seizure.  But  we  think  this  argument  overlooks  a 
most  important  distinction  between  the  two  statutes.    Stat- 
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utes  subjecting  the  goods  of  debtors  to  liability  for  their  debts^ 
do  not  invest  them  with  a  capacity  tx)  be  sued.  If  they  are 
transferred^  either  by  the  debtor  himself,  or  by  a  judicial  sale, 
before  being  seized,  they  are  no  longer  his  goods,  and  do  not 
come  within  the  statute.  But  the  boat  or  vessel  is  clothed 
with  a  capacity  to  owe  and  to  be  sued.  If  transferred,  it  is  still 
the  same  boat  or  vessel,  and  there  is  nothing  in  the  transfer 
repugnant  to  the  continued  existence  of  its  capacity  as  a 
debtor.  And  we  think  the  case  in  Ohio  itself  concedes 
enough  to  destroy  the  ground  on  which  the  decision  was 
based.  It  admits  that  if  the  owner  of  the  boat  sells  it,  such 
sale  does  not  cut  off  previous  claims  under  the  statute.  Is 
not  this  entirely  inconsistent  with  the  position  that  it  stands 
on  the  same  footing  with  other  property,  and  that  there  is  no 
lien  ?  We  think  so.  If  the  owner  of  ordinary  property,  on 
which  there  is  no  lien,  sells  it,  the  purchaser,  even  though  he 
knew  that  other  persons  had  claims  against  the  owner,  in  the 
absence  of  fraud,  takes  a  perfect  title.  The  court  makes  a 
distinction  between  a  sale  by  the  owner,  and  a  judicial  sale, 
admitting  that  the  former  would  not  divest  the  right,  but 
claiming  that  the  latter  would.  We  think  such  a  distinction 
cannot  be  sustained.  In  the  absence  of  any  question  as  to  a 
fraudulent  transfer,  an  execution  creditor  can  seize  and  sell 
no  greater  interest  than  the  debtor  himself  could  voluntarily 
transfer.  The  court  concedes  that  the  debtor  cannot  transfer 
the  boat  so  as  to  divest  it  of  its  capacity  to  be  sued  for  any 
claim  under  the  act  And  the  same  position  has  been  sus- 
tained by  that  court  in  subsequent  cases.  Provost  et  oL  tfs. 
Wikox  et  aL,  17  Ohio,  359 ;  Steamboat  Monarch  vs.  Potter 
tjr  Co.y  7  Ohio  St  Rep.,  457.  This,  in  substance,  establishes 
the  lien,  as  against  any  sale  by  the  owner.  And  that  point 
being  arrived  at,  we  can  see  no  fbundation  for  any  distinction 
in  favor  of  purchasers  at  a  judicial  sale,  on  execution  upon  a 
personal  judgment  against  the  owner.    On  the  contrary,  we 
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have  always  understood  that  the  maxim,  caveat  emptor^  ap- 
plies peculiarly  to  such  sales  of  personal  property,  and  that 
they  cannot  convey  any  interest  which  the  debtor  himself 
could  not 

Upon  the  whole,  therefore,  we  are  of  the  opinion,  that  while 
our  statute  does  not  expressly  declare  that  the  claims  which 
it  provides  for  shall  be  liens,  it  substantially  makes  them  so, 
by  investing  the  boat  with  the  capacity  to  owe  and  be  sued 
And  they  are  not  cut  off  by  any  sale,  which  would  not  have 
the  effiBCt  to  cut  off  admitted  liens.  The  l^islature  must 
have  had  in  view  the  general  maritime  lien.  And  although 
they  did  not  follow  its  analogy  so  far  as  to  provide  that  all 
interested  could  be  made  parties  to  a  suit,  yet  they  do  place 
these  claims  upon  the  same  basis  on  which  those  liens  rest, 
and  provide  for  giving  effect  to  them  in  a  similar  manner,  by 
a  proceeding  against  the  vessel  The  nature  of  the  maritime 
lien  is  thus  stated  in  Dudley  vs.  Steamboat  Superior^  8  Am. 
Law  Reg.,  630:  ^The  former  have  their  origin  in  the  fiict  or 
the  presumption  oi  the  fact,  that  credit  is  given,  not  to  the 
owner  or  master,  but  to  the  vessel ;  and  by  the  admitted  doc- 
trine of  the  maritime  law,  it  attaches  from  the  time  the  credit 
is  given,  and  is  equivalent  to  an  express  hypothecation  of  the 
vessel  It  adheres  to  the  res^  as  a  subsisting  and  efficient  lien, 
wherever  it  goes,  and  into  whosesoever  hands  it  may  pass.'' 
These  liens  were  enforced  by  a  proceeding  against  the  vessel; 
and  when  our  legislature  provided  that  certain  debts  might 
be  contracted  on  the  credit  of  the  vessel,  that  the  vessel  might 
itself  be  sued  as  the  debtor,  and  sold  to  pay  the  debt,  it  seems 
to  us  to  provide  for  all  that  is  necessary  to  a  lien,  and  to  have 
made  it  superfluous  to  declare  that  a  lien  should  exist  This 
view  seems  supported  by  the  fact,  that  the  right  to  bring  the 
action  is  limited  to  one  year  after  the  claim  accrues,  whioh 
has  since  been  diminished  to  three  months,  with  respect  to 
boats  used  entirely  on  the  inland  waters  of  the  state.    Unless 
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the  intent  was  to  give  a  right  not  liable  to  be  cut  off,  if  any 
creditor  of  the  owner  should  happen  to  seize  the  boat  first, 
under  its  general  character  as  property,  why  confine  the  right 
to  one  year,  or  three  months  ?  We  cannot  account  for  this, 
except  on  an  intent  to  establish  a  priril^ed  claim. 

We  think,  therefore,  the  boat  was  liable  to  this  suit,  at  any 
time  within  the  year  after  the  claim  accrued.  And  following 
the  intimation  of  the  court  of  Ohio,  in  the  case  cited  firom 
the  17th,  we  may  say  that  a  sale  under  execution  against 
the  owner,  no  more  repeals  this  statute,  than  a  sale  by  the 
owner  himsel£ 

And  this  is  no  hardship  upon  the  purchaser.  The  law 
is  a  public  law.  He  is  bound  lo  know  it  The  thing  which 
he  buys  is  invested  by  law  with  a  capacity  to  owe  and  be 
sued,  and  he  buys  it  knowing  its  capacity. 

The  claims  intended  to  be  protected  by  this  act  are  of  a 
meritorious  character,  and  we  think  it  should  receive  a  lib- 
eral construction,  so  far  as  may  be  necessary  to  afford  that 
protection  which  was  evidently  designed. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial 
awaided. 


EMERSON  et  al.  wu  STEAMBOAT,  SHAWANO  CITY. 
APPEAL  noM  cnctJiT  cotmr,  wnmxBAoo  countv. 

Hetfd  September  27, 1869.]  [Deeided  Juamrj  4, 1860. 

JBMifo  ami  Famb^Lkn^LimtiaHon. 

Where  »  ptrty  had  ftpnbhed  matoritli  for  the  'oomtmotioii  of*  itiMiboftti  end  had 
glren  a  eredit  for  the  period  of  time  wUhia  which  he  ooald  oommenoe  an  aetioa 

agsiui  the  boat»  «ndtt  the  boat  aad  feanl  aety  he  eaasol  eoBOMBM  the  Mtfon  ^ 
•galaat  the  boat  after  th«  tzpiiBtloii  or  the  eredit 
Vol  X.  28 
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The  ttetateooAOwnlng  boftti  ud  t6im1%  givM  thote  obimi  which  maj  b«  pfoetcatod 
undar  it  a  praferanoe  in  the  nUare  of  » lien  over  other  debti  of  a  general  na- 
ture existing  against  the  owners,  and  snoh  claims  cannot  be  defeated  by  a  sale 
by  the  owners,  prorided  the  proceedings  are  had  within  the  time  limited  by  Uie 
act 

The  Units  prescribed  by  tlie  aet  eonotrning  boats  and  ressels,  within  which  actions 
should  be  commenced  against  the  boat  or  vessel  itself;  should  be  measured  frosi 
the  time  the  senrices  were  performed,  or  materiUs  actually  furnished,  and  act 
from  the  expiration  of  the  period  of  credit  which  the  parties  may  agree  upon. 

A  complaint  against  a  boat,  arering  that  she  was  used  "  in  naTigating  the  wateri  of 
the  state  of  Wisconsin,  does  not  show  that  the  vessel  was  used  excltmvtljf  in 
navigate  the  inland  waters  of  the  state,  so  as  to  make  it  necessary  to  bring  sn 
action  for  supplies  against  it  within  three  months. 

This  action  was  commenced  by  George  F.  Emerson  &  Ca, 
against  the  steamboat  "Shawano  City/*  for  the  price  of  a  force 
pump.  The  facts  of  the  case  can  be  readily  gathered  from 
the  opinion  of  the  court 

Bauck  Sr  Edmonds,  for  the  appellants. 


Bj/  the  Court,  Dixon/C.  J.  We  are  of  the  opinion  that  the 
appellants'  counsel  cannot  be  sustained  in  the  point  upon 
which  they  rely  for  reversing  the  judgment  appealed  from. 
The  force  pump,  for  the  price  of  which  the  action  is  brought, 
was  furnished  by  the  appellants  for  the  use  of  the  boat,  on 
the  13th  of  June,  1858,  on  a  credit  of  3  months.  The  time  of 
credit  having  expired,  and  the  price  not  having  been  paid  by 
the  owners  of  the  boat,  on  the  4th  of  Dec,  1858,  this  suit  was 
instituted,  and  the  boat  seized  under  the  statute  authorizing 
proceedings  against  boats  and  vessels  for  the  collection  of  de- 
mands. To  the  complaint  there  was  a  demurrer  for  want  of 
a  statement  of  sufficient  facts  to  sustain  the  action.  The 
ground  of  demurrer  relied  upon,  was  that  the  suit  was  not 
commenced  within  three  months  after  the  cause  of  action  ac- 
crued, as  required  by  chapter  99  of  the  General  Laws  of  1858, 
incorporated  into  chapter  150  of  the  Revised  Statutes  of  1858. 
That  act  amends  section  SI  of  chapter  150,  by  providing  that 
all  actions  against  boats  and  vessels  navigating  the  inland 
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waters  of  this  stato  exclusively,  shall  be  commenced  within 
three  months  after  the  cause  of  action  shall  harve  accrued, 
and  not  after  that  period.  The  demurrer  was  sustained.  We 
have  decided  at  this  term,  in  the  case  of  Hay  et  al  vs.  Sieam^ 
boaty  Winnebago,  supra,  488,  that  the  effect  of  the  statute  was 
to  give  those  claims,  which  may  be  prosecuted  under  it,  a 
preference  in  the  nature  of  a  lien,  over  other  debts  of  a  gen- 
eral nature  existing  against  the  owners,  and  that  such  claims 
cannot  be  defeated  by  a  sale  by  the  owners,  provided  the  pro- 
ceedings  are  had  within  the  time  limited  by  the  act.  This  be- 
ing the  intention  of  the  legislature,  there  can  be  little  doubt  of 
the  further  intention,  that  the  limits  prescribed  should  be  meas- 
ured from  the  time  the  services  were  performed,  or  the  ma- 
terials actually  furnished,  and  not  from  the  expiration  of  any 
possible  period  of  credit  which  the  parties  might  agree  upon. 
Sach  does  not  seem  to  be  the  policy  of  the  statute.  If  it  were, 
it  would  enable  the  owners  and  particular  creditors  to  place 
the  property  for  an  indefinite  length  of  time  beyond  the  reach 
or  control  of  general  creditors.  If  a  credit  of  three  months 
could  be  given,  and  the  action  be  sustained  within  three 
months  from  the  expiration  of  that  time,  why,  on  the  same 
principle,  might  not  a  credit  of  five  or  ten  years  be  given, 
and  still  the  lien  be  prosecuted  ?  Such  is  not  the  spirit  and 
intent  of  the  act  Although  l^  cause  of  action  may  not,  in 
general,  be  said  to  have  accrued  until  the  time  of  credit,  if 
any,  has  expired,  yet  in  giving  a  construction  to  the  particular 
words  of  a  statute,  we  are  to  look  to  the  whole  act,  and 
from  it  determine  the  sense  in  which  they  are  used,  so  as  to 
give  effect  to  the  legislative  intent  The  verb  ^^  to  accrue'^  is 
often  and  properly  used  to  convey  the  same  idea  as  the  verb 
^  to  arise."  Such  is  evidently  the  sense  in  which  it  is  here 
used.  A  cause  of  action  may  be  said  to  arise,  when  the  con- 
tract out  of  which  it  grows  is  entered  into  or  made.  On  this 
point  the  demurrer  was  properly  sustained. 
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There  is,  however,  an  error  apparent  of  record,  but  not 
noticed  by  counsel,  for  which,  we  think,  the  judgment  must 
be  reversed.  The  general  rule  established  by  sec  21,  is  that 
actions  like  the  present  may  be  prosecuted  within  one  year 
after  the  causes  thereof  accrued*  The  exception  made  by  the 
amendment  is  that  aciioiu  agamst  boiUs  and  veaseb  navi- 
gaiing  the  inland  waters  qftkU  state  exchteivefyy  shall  be 
brought  within  three  month&  There  is  no  all^ation  in  the 
complaint  that  the  boat  was  used  exclusively  in  navigating 
the  inland  waters  of  the  state.  The  averment  is,  that  she 
was  used  ^  in  navigating  the  waters  of  the  state  of  Wiscon- 
sin.'' All  the  waters  of  the  state  of  Wisconsin  are  not  inland 
Boats  and  vessels  used  upon  Lake  Michigan  and  the  Missis- 
sippi River,  navigate  the  waters  of  this  state,  and  may  be  so 
run  as  to  navigate  them  exclusively,  and  yet  not  touch  upon 
our  inland  waters  at  all.  For  this  reason  it  is  evident  that  the 
demurrer  is  not  well  taken.  The  record  ^ows  no  admission 
that  the  boat  was  used  upon  inland  waters  exclusively,  and 
the  court  could  not  presume  it 

The  judgment  is  reversed. 


SANBORN  vs.  HUNT. 
iRBoa  TO  ciacuiT  coiraT,  winnsbaoo  couirrr. 

Heard  Septimber  27, 18(9.]  [Decided  Jeanaiy  4, 1800. 

Beplevinr^Ooods  Sold  and  DeUmred. 

y^Un  B.  leld^a  itock  of  goodf  to  M.»  taUag  a  mortgige  m  eeouity  for  hJi  fi^  on 
the  goodfy  and  after  forfeiture  IL  re-delivered  the  goodi  to  S.  with  oth«  gooda 
origlBaUj  MoDging  to  1L|  from  whkh  lilt  8.waito  reeehv  osoigh  to  nflaet 
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ABj  diAcitii^  wbloh  on  teUiif  ah  iawtokotj  might  h%  fovnd  in  Um  ftotk  fold 
by  B.,  and  return  the  bAknoe  to  If.,*  hai,  before  eompleting  the  inventory,  the 
iheriff  levied  npon  the  whole  itook  by  virtoe  of  en  exeontion  luned  AgAintt  IC, 
AOd  took  them  from  the  poeeeeiion  of  &»  who  brovght  replerin  Agelnet  the  ihitw 
Iff  for  tAUng  the  foodi,  4e.2  Held,  thnt  ee  to  thAt  pArt  of  the  itoek  aold  to  M^ 
S.  took  en  Abeointe  title  without  enj  farther  Aot  on  the  pert  of  either  pertj  | 
bit  Aa  to  thAt  portion  origlnAlIy  belonging  to  M .,  And  from  which  8.  wai  to  meke 
«p  the  defleieney  Afker  tAking  the  inrente^,  the  title  would  not  pAM  nstO  the 
iBTentoiy  w»  eompleted. 
The  eeee  of  SnM  v$.  EaUm,  9  Wif.,  490,  ooneidered  And  Approved. 

The  facts  in  this  case  are  sufficiently  stated  in  the  opinion 
of  the  court 

^beU  fir  Boucky  for  the  plaintiff  in  error. 

Bjf  the  Court,  Cols,  J.  We  are  of  the  opinion  that  some 
of  the  instructions  given  by  the  dicuit  judge  to  the  jury  on 
the  trial  of  this  cause  were  erroneous*  The  circuit  judge 
charged  the  jury,  among  other  things,  that  if  they  should  find 
that  the  plaintiff  was  in  possession  of  the  goods  in  controver- 
sy under  the  bill  of  sale  or  contract  offered  in  evidence,  and 
if  any  thing  remained  to  be  done  under  the  same,  such  as 
taking  an  inventory,  measuring  goods,  &c.,  that  then  the  de- 
fendant was  entitled  to  recover.  And,  again,  he  instructed 
the  jury  that  the  property  did  not  become  vested  in  the  plain* 
tiff,  and  that  the  plaintiff  acquired  no  interest  therrin  until 
an  inventory  was  taken,  as  provided  by  the  agreement  be- 
tween the  parties,  and  that  consequently  the  plaintiff  had  no 
claim  or  interest  in  and  to  the  property. 

It  appeared  from  the  evidence  in  the  case  that  the  plaintiff 
in  error  sold  a  certain  stock  of  drugs,  medicines,  &C.,  to  one 
Hiram  Miltimore,  on  Ike  19th  of  August,  1857,  upon  credit, 
takii^  four  promissory  notes  for  the  consideration  money 
which  notes  were  secured  by  a  chattel  mortage  upon  the 
stock  of  goods  sold,  and  other  goods  belonging  to  Miltimore. 
Miltimore  not  being  able  to  meet  his  notes  as  they  becasie 
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due  proposed  to  the  agent  of  Sanborn,  that  the  goods  remain- 
ing unsold  of  the  Sanborn  stock  should  be  taken  back,  and 
that  a  sufficient  amount  of  the  goods  originally  belonging  to 
him  should  also  be  taken  by  Sanborn  to  supply  any  deficien- 
cy which  might  be  found  to  exist  in  such  stock  when  an  in- 
ventory should  be  taken ;  and  to  indemnify  Sanborn  for  any 
expenses,  &a,  which  he  might  have  incurred  in  consequence 
of  Miltimore's  inability  to  meet  his  engagements.  There- 
upon, on  the  17th  of  December,  1857,  an  agreement  in  writ- 
ing was  entered  into  between  the  parties  which  after  referring 
to  the  time  and  condition  of  the  sale  made  in  August ;  and 
that  Miltimore  had  become  unable  to  meet  his  notes,  con- 
tains, among  other  things,  the  following  clause:  ^And, 
whereas,  the  said  party  of  the  second  part  has  been  put  to 
great  loss  and  inconvenience  on  account  thereof,  (the  inabili- 
ty of  Miltimore  to  meet  his  notes);  now,  therefore,  in  consid- 
eration thereof,  and  of  the  covenants  and  agreements  herein- 
after contained  the  said  party  of  the  first  part  agrees  to  sell 
and  does  hereby  sell  to  the  said  party  of  the  second  part  all 
the  right,  title  and  interest  of  said  party  of  the  first  party  in 
and  to  the  above  described  property  heretofore  purchased  of 
the  said  party  of  the  second  part''  Some  subsequent  nego- 
tiations were  had  between  the  parties  in  reference  to  abro- 
gating this  ageeement  and  permitting  Miltimore  to  retain 
possession  of  the  goods,  upon  condition  that  he  paid  the  first 
note  given  in  August,  but  these  subsequent  agreements  were 
not  fulfilled,  and,  therefore,  they  need  not  be  further  noticed. 
Sanborn,  by  his  agent,  went  into  possession  of  the  store  and 
stock  of  goods  under  the  agreement  of  the  17th  of  December, 
and  was  in  actual  possession  of  the  entire  stock  formerly  be- 
longing to  Miltimore,  taking  an  inventory  when  the  same 
was  levied  upon  by  the  defendant  ia  error,  who  was  the 
sheriflf,  under  executions  issued  upon  judgments  against  Mil- 
timore. 
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From  these  remarks  the  materiality  of  the  instructions  be- 
fore cited  become  apparent.  The  circuit  judge  charged  the 
jury  that  though  the  plaintiff  was  in  possession  of  the  goods 
under  the  bill  of  sale;  yet,  if  any  thing  remained  to  be  done, 
such  as  taking  an  inventory,  &c.,  that  the  action  could  not  be 
maintained.  Now,  we  think  it  very  clear,  from  the  whole 
scope  and  meaning  of  the  contract  under  which  Sanborn 
went  into  possession  of  the  goods,  more  particularly  from  the 
language  of  the  clause  just  referred  to,  that  it  was  the  inten- 
tion of  Miltimore  to  transfer  the  title  to  all  the  goods  which 
he  had  purchased  of  Sanborn,  and  of  Sanborn  to  accept  such 
goods  without  any  further  act  in  the  premises.  The  sale  of 
these  goods  was  intended  to  be  an  absolute  transfer  and  the 
taking  of  the  inventory  was  only  for  the  purpose  of  ascertain- 
ing the  amount  of  the  deficiency.  Such  being  the  case,  the 
sale  of  those  goods  was  absolute  and  complete.  SewtU  vs. 
Eaton,  6  Wia,  490 ;  and  authorities  in  the  opinion.  In  rela- 
tion to  the  stock  of  goods  which  originally  belonged  to  Milti- 
more it  might  perhaps  be  correct  to  say  that  the  title  to  them 
would  not  pass  until  an  inventory  had  been  taken  and  the 
deficiency  in  the  Sanborn  stock  ascertained.  But  this  could 
not  be  true  of  the  latter  stock,  about  which  nothing  further 
had  to  be  done  to  complete  the  sala  Sinc^,  therefore,  the  cir- 
cuit judge  did  not  discriminate  in  his  instructions  as  to  the 
law  applicable  to  these  different  stocks  of  goods,  but  held  that 
the  plaintiff  in  enor  acquired  no  title  to  any  of  the  property, 
xrntH  an  inventory  had  been  taken,  we  think  a  new  trial  must 
be  granted  upon  that  ground. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  ordered. 
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KELLOGG  vs.  BALLARD. 

XBBOR  TO  CIHCUIT  COUBT,  OXnTAOAXIX  COITimr. 
fii«rdS«ptenbwS7,18M.]  [D«4dAd  Janiuuj  4»  1M«. 

New  Trial 

WlMfe  ft  par^  to  %  easw  of  Mtion  xiOod  on  Iht  orideaee  of  iho  oppodte  psHy,  Wt 
took  no  iltpi  to  Moue  lilf  ittondanooi  and  wben  tlit  OM40  wm  ooUod  tor  triil 
tho  Uttor  par^i  who  had  boon  in  ftttendanoo  on  iho  oonrti  soddonlj  diaappeared^ 
and  iho  trial  prooeedod  without  hie  oyidonoe^  tho  ooart  will  not^  for  that  eaaM^ 
aot  asldo  tho  rerdiot  and  gmnt  •  now  triaL 

This  waa  an  action  commenced  by  Miles  L.  Kellogg,  before 
a  justice  of  the  peace,  against  Anson  Ballard,  and  appealed 
to  the  circuit  court  The  defendant  was  examined  before  the 
justice  as  a  witness  in  the  cause,  and  was  in  attendance  at 
the  court  on  the  day  previous,  and  abo  a  &w  minutes  pren- 
ous  to  calling  on  the  cause  for  trial,  when  he  could  not  be 
found  to  be  notified  or  subpoBuaed.  After  trial  the  plaintiff 
moved  for  a  new  trial,  which  was  denied,  and  this  writ  of 
error  was  sued  out  on  the  judgment 

S.  P.  Eaton,  for  plaintifll 

F.  Packard  and  O.  JBonck,  for  the  defendant 


By  the  Court,  Cojle,  J.  We  do  not  think  there  was  any 
abuse  of  discretion  on  tbe  pmrt  of  the  circuit  court,  in  deny- 
ing the  motion  made  for  a  new  trial  in  this  case.  The 
grounds  relied  on  in  the  motion  were,  substantially:  18^ 
Thai  the  appellant,  or  his  counsel,  depended  upon  the  attend- 
ance of  the  respondent  upon  the  trial,  and  was  surprised  by 
his  sudden  disappearance  from  court;  and  2d,  That  the  deit 
gave  testimony  contrary  to  what  was  expected  he  would  give. 
It  is  true  courts  sometimes  grant  a  new  trial  where  a  party 
has  been  taken  by  surprise,  as  when  a  witness,  who  has  been 
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duly  subpoosnaed,  absents  himself  at  the  moment  of  trial,  so 
that  the  party  relying  upon  him  is  imezpoetedly  deprived  of  the 
benefit  of  his  testimony.  But  a  party  relying  npon  the  testi- 
mony of  a  witness,  should  use  due  diligence  in  order  to 
secure  the  attendance  of  such  witness.  He  has  no  right  to 
wait  until  an  hour  or  so  before  his  case  is  called  on  for  trial, 
and  then  place  fees  and  a  subposna  in  an  officer's  hands  with 
instructions  to  find  the  witness  and  serve  the  subpcDua,  and  in 
the  event  the  witness  is  not  found,  take  his  chances  at  a  trial, 
and  when  beaten,  say  he  was  surprised  by  the  absence  of  the 
witness,  and  make  that  a  ground  for  a  new  trial.  It  appeals 
that  this  was  the  extent  of  the  care  and  dilligence  used  by 
the  appellant,  in  order  to  secure  the  personal  attendance  of 
the  respondent,  and  we  do  not  deem  it  sufficient,  or  that  it 
makes  out  a  case  of  surprise  The  respondent  was  in  attend- 
ance upon  the  court  the  day  previous,  and  with  oidinary 
attention  and  diligence,  might  have  been  subpcenaed.  But 
this  the  appellant  neglected  to  da  Neither  did  he  mcrve  to 
put  off  the  trial  on  account  of  the  absence  of  the  respondent, 
b«t  proceeded  with  his  cause,  relying  upon  the  testimony  of 
die  clerk  to  make  out  his  case  before  Ae  jury.  The  clerk,  it 
seems,  knew  nothing  about  the  matter  he  expected  to  prove 
by  him.  But  surely  the  appellant  should  have  seen  to  it  that 
the  witnesses  were  present  to  make  out  his  case,  befinre  pro* 
eeeding  to  trial  We  think  the  inattention  of  the  appellant  to 
his  case,  and  die  want  of  preparation  for  the  trial,  were  inex- 
eusable  upon  his  own  showing,  and  that  he  ouglit  to  abide 
by  the  consequences  thereoC 

The  order  of  die  circuit  court  denying  a  new  trial,  is  affirm- 
ed, with  oosts. 
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HENDRICKS  tw.  VAN  CAMP. 

APPEAL  VROU  CIBCUIT   COURT^  OUTAOAMIS   COUNTT. 
Haard  September  17,  I860.]  [Dedded  JA1111M7  4»  1860. 

Jippeal-^Praetiee. 

An  appeel  will  be  difmisMd  ludef 8  there  ii  a  proper  return  of  the  reoord  of  the  eanse 
from  (he  oireait  eowrt 

The  facts  in  this  case  can  be  gathered  from  the  opinion 
of  the  court 

F.  Packard^  for  the  respondent 

R  P.  Eaton,  for  the  appellant 

By  the  Court,  Painx,  J.  This  was  an  appeal  from  an 
order  refusing  to  strike  from  the  files  a  judgment  roll  The 
return  consists  of  a  bill  of  exceptions  containing  the  affidavit 
used  on  the  hearing  and  reciting  the  facts  that  an  order  was 
made^  but  there  is  no  certified  copy  of  the  order,  as  required 
by  sec  5,  chap.  139,  R.  S.,  1858.  There  have  been  several 
affidavits  filed  outside  of  the  record,  among  which  is  one  by 
the  attorney  for  the  appellants  stating  the  reasons  why  he  did 
not  file  an  affidavit  of  merits  in  the  court  below,  and  another 
by  the  attorney  of  record  for  the  respondent  stating  that  the 
attorney  who  appeared  at  the  hearing  of  the  motion  was  not 
the  attorney  of  record,  but  was  only  employed  by  him  for  that 
special  occasion,  and  that  no  notice  of  settlement  of  bill  of 
exceptions  had  been  served  on  him,  and  that  his  client  at  the 
time  the  appeal  was  taken  was  insane,  and  that  proceedings 
were  pending  for  the  appointment  of  a  guardian.  This 
method  of  presenting  matters  on  appeal  is  a  little  unusual, 
though  perhaps,  under  the  circumstances*  the  latter  affidavit 
was  properly  presented 
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We  have  concluded  to  dismiss  the  appeal,  for  want  of  soch 

a  return  as  the  statute  requires. 
The  appeal  is  dismissed  with  costs. 


NORTON  w.  KEARNEY,  et  aL 

APPXAL  VBOM  CIBCUIT  COURT,  SACINX  COUNTT. 
HMrd  Ko?emW  tZ,  1859.]  [DMid«d  Jaaiury  11, 1860. 

Assignment — Contract — Estoppel — Fraud —  Trespass. 

All  ootttempoimiiMiis  agiMmenti  b«iwMii  the  tam*  pwrtiM  and  in  relation  to  tha 
aamo  ful^Jaet  mattar,  ara  to  be  taken  together,  and  oonstmed  aa  one  iiutnunent^ 
for  the  porpoee  of  determining  (he  oharaotw  of  the  traniaotion,  and  the  inten- 
tion of  the  makon. 

Where  A.,  being  tiire^  for  B.  npon  certain  promiaeory  notee,  reoeired  ttom  him  a 
bill  of  sale  of  certain  goods  porporting  to  be  abfolata^  but  at  the  lame  time  ez- 
eeated  and  deUrered  to  B.  a  written  agreement,  in  which  he  recited  the  sale,  and 
in  condderaUon  thereof  promiaed,  flrst,  to  paj  in  tail  the  demands  npon  which 
he  waa  anrety;  and,  aecondly,  if  the  proceeda  of  the  goods,  when  sold  by  him, 
should  exceed  the  amoont  of  snch  demands,  to  fldthfhllj  paj  the  oTerpfais  to  the 
other  bona  fids  creditors  of  B.,  j»ro  rata,  accordiog  to  the  aaonnts  of  their  re- 
spectire  d^ts,  both  inatmments  are  to  be  constmad  together,  and  in  law,  oonsti^ 
tnte  an  assignment  for  the  benefit  of  creditors. 

An  assignment  in  wliich  the  assignee  is  ''to  dispose  of  the  property  to  the  best  advan- 
tage in  his  discretion,"  is  Talid,  and  does  not  imply  an  anthority  to  sell  on 
credit.  The  discretion  thns  rested  most  be  understood  to  be  a  legal  discretion, 
to  be  exercised  within  the  limits  of  the  law  in  snch  cases.  There  being  ample 
room  for  the  exercise  of  a  discretion  strictiy  legal,  the  law  will  not  presume  that 
the  assignor  intended  the  exercise  of  one  which  is  illegaL 

The  cases  of  H^Ockinaom  «t.  Xord,  1  Wis.,  286,  and  ITcsp  «•.  aamdtrmmf  1  id.,  42,  con- 
sidered and  distinguished. 

The  law  always  presumes  in  fbTOff  of  innocence  and  against  tend.  li  will  ncTcr  Inte 
eril  intentioas  and  dishonest  purposes  from  language  or  conduct  which  is  sna- 
ceptible  of  upholding  those  which  are  good  and  honest. 

In  a  complaint  for  trespass  for  taking  and  carrying  away  goods  assigned  to  the 
plaintiff  for  the  benefit  of  creditors.  It  is  improper,  and  foreign  to  the  purpose  of 
the  action,  to  aTcrand  prura  that  a  mistake  has  occurred  in  drawing  the  assign- 
meni.  Such  a  mistake  could  only  be  corrected  in  a  direct  pfcceeijing  for  thai 
pvrpofs^  where  the  cndUoffi  ara  mada  ptttlsi. 
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r  to  ft  etm^alnl  d$  homit,  wliiok  JuOflM  vate  »  wiUoC  attaohmwit,  vidi. 

oat  aT«ring  an  indebtednets  on  whioh  tho  writ  iataod,  if  not  loffioiMit  to  author- 

iie  the  dofondant  to  attack  the  title  of  the  plaintiff  hj  ihowlng  that  the  tale  to 

the  plaintiff  wai  frandnlent  and  rold  as  agalnit  arediton. 
The  cafe  of  Joms§  «•.  Lake,  i  Wia.,  SIO,  contid«ed  and  approred. 
Jfk  an  action  of  trefpaea  againat  tenaral  defendanta,  it  if  erroneoOf  to  inftnct  the 

Jniy  that  an  appraiaal,  made  bj  one  of  the  defendantf,  of  the  goodf  taken,  wu 

oondofiTe  of  their  valoe  aa  to  all  the  defendantf. 
An  eftoppel  mi  pait  happena  whwe  n  par^  makea  n  ftatemeat  or  an  admiffion,  with 

the  intentton  of  iniinenoing  the  ooadod  of  anodier,  whoaolfl  npon  the  eonfldenee 

of  foch  ftatement  or  admiff on,  and  will  railbr  iojory  if  the  party  if  permitted 

to  deny  IL 

This  action  was  commenced  by  Nelson  B.  Norton,  against 
John  Kearney,  Charles  J.  Jones,  and  Washington  L  Butler. 
The  complaint  set  fOTth  that  one  Charles  N.  Norton  and 
Charles  Nairn  were  indebted  to  the  plaintiff  for  money  lent, 
&C.,  0487 ;  also  that  he  became  surety  for  them  on  serend 
promissory  notes,  amounting  to  |I708,85,  witfi  interest,  and  to 
secure  the  pajrment  of  the  same,  Norton  and  Nairn  sold  and 
assigned  a  stock  of  merchandise,  then  in  the  store  of  one 
Barnes,  at  Burlington,  Racine  county,  and  put  him  in  posses- 
sion of  the  same :  that  the  consideration  was  that  the  plain- 
tiff should  cancel  his  debt  from  Norton  and  Nairn,  which  he 
bad  done ;  and  an  agreement  that  was  then  entered  into  that 
he  should  pay  all  the  notes  on  which  he  was  surety,  and  save 
them  harmless ;  that  he  should  dispose  of  the  stock  to  the 
best  advantage,  in  his  discretion,  and  if  the  proceeds  should 
exceed  in  amount  the  indebtedness  to  him  and  the  notes,  then 
he  should  nay  the  overplus  to  the  other  bona  fide  creditors  ci 
Norton  and  Nairn,  pro  ratOy  according  to  their  demands 
This  agreement  was  reduced  to  writing  and  signed  by  the 
parties;  but  in  doing  so,  by  an  oversight  and  mistake  in 
drawing  it  up,  the  debt  due  to  him  was  omitted,  as  also  one 
note  of  $75  dollars;  that  he  had  paid  off  all  the  demanda 
That  a  few  days  after  he  had  taken  possession  of  the  stock  of 
goods,  the  defendants  entered  the  store  and  took  and  carried 
away  the  goods,  Jux,  and  he  demanded  judgment  for  their 
valua 

The  answer  of  the  defendants  is,  1st,  a  geneml  denial  Sd, 
Jitttification:  that  Kearney  was  deputy  marshal,  and  the 
others  acted  by  his  direction ;  and  that  he  had  three  writs  of 
attachment,  issued  out  of  the  United  States  District  Court  for 
the  district  of  Wisconsin,  againet  Norton  and  Nairn^  and 
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against  Norton  and  Perkins,  who  were  the  partners  previous 
to  Perkins  selling  ont  to  Nairn ;  and  that  all  that  was  dbne  by 
the  defendants,  was  done  by  virtue  of  and  in  pursuance  of 
said  writs  of  attachment 
On  the  trial  the  plaintiff  read  the  following  bill  of  sale: 
**For  value  received,  we,  the  undersigned,  do  hereby  sell 
and  folly  transfer  and  convey  to  Nelson  R.  Norton,  all  the 
goods,  wares  and  merchandise  now  in  the  store  of  C.  P. 
Barnes,  in  the  village  of  Burlington,  Racine  county,  Wiscon* 
sin,  kept  by  us.  Received  pajrment  in  full,  by  the  obligation 
of  said  Nelson  R  Norton,  bearing  this  dat^  made  by  him  to 
us.  Witness  our  hands  and  seals,  this,  the  d6th  of  Novem- 
ber, 1856.*' 

Chablbs  N.  NoBToir,  (seal) 
Chablbs  Naibh,  (seal) 

n  said  sale,  the  plaintiff  executed  a  written  agreement  in 
the  words  and  figures  following,  to  wit.: 

^  Whereas  the  firm  of  Norton  and  Nairn,  merchants,  of 
Burlington,  Wisconsin^  have  sold  and  conveyed  to  me  their 
entire  stock  of  goods,  wares  and  merchandise,  at  Burlington, 
aforesaid:  And  whereas  I  have  heretofore  become  surety  for 
them,  and  obligated  to  pay  the  following  debts,  viz : 

^  One  promissory  note  to  Ebenezer  Adams,  of  about  0225, 
including  interest  One  promissory  note  to  J.  R  Mills  &  Co., 
for  11358  about,  besides  interest;  and  one  note  to  John  Too- 
mer,  of  $55  and  interest 

''Now  therefore,  in  consideration- of  the  premises,  I  hereby 
promise  to  pay  said  demands  in  full,  and  save  said  Norton 
and  Nairn,  and  each  of  them,  harmless  and  indenmified  of, 
and  firom  all  costs  and  expense,  for  or  on  account  of  the  sama 

*^  And  I  further  promise  said  Norton  and  Nairn  that  I  will 
dispose  of  said  goods,  wares  and  merchandise  to  the  best  ad- 
vantage, in  my  cuscretion;  and,  if  the  proceeds  thereof,  when 
sold  by  me,  shall  exceed  in  amount  the  sums  above  specified, 
I  will  faithfully  pay  such  overplus  to  the  other  bona  fide  cred- 
itors of  said  Norton  and  Nairn,  pro  rata,  according  to  their 
respective  amounts  of  such  ciedits." 

Nblsob  R.  Nobtov.    (seal) 

Burlington^  November  26th.  1856. 

The  plaintiff  also  proved  by  Charles  N.  Norton,  that  the 
goods  had  been  delivered,  ana  that  there  was  a  mistake  in 
drawing  the  assignment,  as  charged  in  the  complaint    This 
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last  was  objected  to  and  admitted.  He  also  proved  that  the 
defendants  had  broken  open  the  store  and  taken  possession  of 
the  goods,  and  finally  sold  them.  The  goods  were  appraised 
by  defendant  Jones  and  one  Sheldon,  alter  they  were  attach*- 
ed,  and  all  the  defendants  acted  in  taking,  holding,  and  sell- 
ing the  goods.  The  plaintiff  proved  his  possession  of  the 
goods  from  the  time  of  the  sale  until  they  were  taken  by  the 
defendants.  He  also  proved  that  the  inventory  made  by  the 
appraisers,  at  New  York  prices,  amounted  to  $2,333. 

The  defendants  proved  the  levy  under  the  attachment,  as 
answered,  and  also  attempted  to  prove  some  statements  made 
by  the  plaintifit  The  court  charged  the  jury  that  *^  it  was 
claimed  by  the  plaintiff  that  a  portion  of  the  consideration 
for  which  the  property  was  transferred  to  plaintifl^  was,  by 
mistake,  omitted  from  the  written  agreement;  that  it  was 
competent  for  the  plaintiff  to  show  that  mistake  on  the  trial, 
by  parol  evidence ;  that  the  consideration  or  interest  of  the 
plaintiff,  mentioned  in  the  paper,  was  not  very  important  in 
this  action,  but  that  he  could  prove  the  agreement  as  it  really 
was,  and  that  he  was  entitled  to  recover  according  to  the 
facts  so  proved ;  that  the  note  of  $75  to  Northop,  and  the 
loan  of  8487,  were,  if  proved  to  their  satisfaction,  as  much  a 
part  of  the  consideration  for  that  agreement,  as  though  they 
had  been  specified  in  the  writing,  and  that  the  plaintiff  had 
the  same  right  to  recover  for  them,  if  satisfactorially  proved, 
as  he  would  have  had  if  they  had  been  included  in  the  writ- 
ten agreement. 

'<  The  sale  in  this  case  was  not  an  absolute  and  uncondi- 
tional sale,  and  by  it  the  plaintiff  did  not  become  the  absolute 
and  unconditional  owner  of  the  property.  Neither  was  it  a 
pledge  of  the  property  to  the  plaintiff  to  secure  his  claims, 
for  in  that  case,  the  surplus  would  belong  to  the  pledgors, 
Norton  &  Nairn;  but  in  this  case,  the  surplus  was  to  be 
divided  among  the  creditors  of  Norton  &  Nairn. 

^  It  bears  some  resemblance  to  a  chattel  mortgage,  and  cornea 
nearer  to  that  than  to  an  absolute  sale,  or  a  pledge,  but  I  do 
not  think  we  can  regard  it  as  a  chattel  mortgage.  What  is 
it  then  ?  I  am  of  the  opinion  that  it  must  be  considered  and 
held  to  be  an  assignment  for  the  benefit  of  all  the  creditors, 
with  a  preference  to  the  plaintiff,  and  I  therefore  instruct  you, 
that  if  you  are  satisfied  that  Norton  &  Nairn  owed  plaintiff  or 
that  the  plaintiff  was  liable  for  the  debts  specified,  then  the 
transfer  was  a  good  and  valid  transfer,  as  an  assignment  for 
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the  benefit  of  creditors,  and  the  property  was  not  afterwards 
subject  to  be  levied  on  or  attached  as  the  property  of  Norton 
&  Nairn^  but  if  you  find  that  they  were  not  indebted  to  the 
plaintiff,  then  the  transfer  was  void^  and  the  stock  was  liable 
to  attachment. 

^  If  this  had  been  an  absolute  purchase  by  the  plaintiff,  of 
jl2,000  worth  of  goods  to  secure  a  debt  of  twelve  hundred,  it 
would  have  been  fraudulent,  if  plaintiff  knew,  at  the  time 
of  the  purchase,  that  Norton  &  Nairn  were  in  falling  circum- . 
stances.  The  plaintiff,  if  entitled  to  recover  at  all,  is  entitled 
to  recover  the  full  value  of  the  goods ;  and,  inasmuch  as  one 
of  the  defendants  made  the  appraisal  of  the  goods  after  they 
were  attached,  I  instruct  you  that  the  defendants  in  this  suit 
are  estopped  to  question  the  correctness  of  that  appraisal,  and 
therefore  your  verdict,  if  for  the  plaintiff,  should  be  for  the 
amount  of  that  appraisal,  with  interest  from  the  time  of  the 
taking  of  the  goods  by  the  defendants. 

The  counsel  for  the  defendants  then  requested  the  court  to 
instruct  the  jury  that  if  the  transfer  of  the  stock  of  goods  by 
Norton  &  Nairn  to  the  plaintiff  was  made,  partly  for  the  pur- 
pose of  indemnifying  the  plaintiff,  partly  for  the  purpose  of 
putting  the  goods  beyond  the  reach  of  other  creditors,  it  was 
fraudulent  and  void  as  to  creditors.  Also,  that  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  knew  that  Norton 
&  Nairn  were  embarrassed  at  the  time  of  the  transfer,  then 
the  transfer  was  void,  except  to  the  extent  of  the  indebted- 
ness of  Norton  &  Nairn  to  the  plaintiff,  if  any,  and  the  lia- 
bility of  the  plaintiff  for  the  firm.  Tha^  if  they  found  that 
the  11487  was  furnished  by  the  plaintiff  to  his  son,  then  the 
firm  of  Norton  &  Nairn  were  not  responsible  to  plaintiff  for 
that  sum,  and  he  cannot  recover  in  this  action  for  that  claim. 
Which  instruction  the  court  refused  to  give,  as  requested;  but 
charged  that  such  was  the  law,  unless  the  jury  believed  that 
the  money  went  into  that  business,  and  the  firm  adopted  it 
as  the  firm  liability.  That  if  they  believed  that  the  ^487  was 
an  advancement  made  by  plaintiff  to  his  son,  without  any 
agreement  or  understanding  at  the  time,  that  it  would  be  re- 
paid, then  it  is  not  a  debt  due  to  the  plaintiff,  and  that  he  is 
not  entitled  to  recover  for  it  in  this  action.  That  the  transfer 
to  plaintiff  was  only  in  the  nature  of  a  pledge,  or  chattel 
mortgage,  to  secure  the  amount  actually  his  due  from  Norton 
&  Nairn,  and  that  the  interest  of  Norton  &  Nairn  in  said 
property  was  subject  to  attachment  and  execution.  Which 
instructions  the  court  refused  to  give. 
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The  issue  was  then  submitted  to  the  jury,  and  they  re- 
turned a  verdict  for  the  plaintiff  for  |ld^39  10 ;  upon  which 
judgment  was  entered,  and  the  defendants  appealed. 

J.  W.  Carj/j  for  the  appellant 

Lyon  4"  Jidamsy  for  the  respondent 


By  the  Courts  Dixon,,  d  J.  There  is  no  rule  better  estab- 
lished than  that  all  contemporaneous  agreements  between 
the  same  parties,  and  in  relation  to  the  same  subject  matter, 
are  to  be  taken  together  and  construed  as  one  instrument 
for  the  purpose  of  determining  the  character  of  the  trans- 
action, and  the  intention  of  the  makers.  It  is  unnecessa- 
ry to  cite  authorities  in  support  of  this  rule,  as  they  are 
fiimiliar  to  every  lawyer.  Accordingly  the  bill  of  sale  of 
Norton  &  Nairn  to  Nelson  R.  Norton,  and  his  agreement 
back  to  them,  made  on  the  26th  of  November,  1856,  are  to 
be  construed  together.  When  so  considered,  they  clearly 
amount  to  an  assignment  for  the  benefit  of  creditors  with  a 
preference  to  those  creditors,  to  whom  Nelson  R.  Norton 
stood  in  the  relation  of  surety  for  the  assignors.  No  particu- 
lar form  of  words  or  instrument  are  necessary  to  contribute  a 
valid  assignment  of  chattels  or  things  in  action.  Any  valid 
transfer  by  which  the  uses  and  trusts  for  which  the  property 
is  assigned,  and  to  which  it  is  to  be  appropriated  by  the  trans- 
feree, are  intelligibly  indicated  and  declared,  is  an  assignment 
Nothing  can  be  clearer  than  that  Newton,  the  assignee,  re- 
ceived the  goods  for  the  purpose  of  disposing  of  them,  and 
applying  the  proceeds^  firat^  to  the  notes  upon  which  he  was 
surety,  secondly^  to  the  payment  of  the  other  debts  of  Newton 
and  Nairn,  pro  rata.  The  only  feature  in  which  it  differed 
fiDom  ordinary  assignments  nuule  with  a  view  to  insolvency, 
except  in  matters  of  form,  is  that  the  assignee  covenanted  ab- 
solutely to  pay  the  preferred  debts  in  full  and  to  save  the 
assignors  harmless  firom  all  costs  and  expenses  on  account 
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thereo£  This  in  no  way  changed  the  character  of  the  instru- 
ment If  assignors  see  fit  to  indemnify  themselves  by  the 
insertion  of  such  covenants  with  the  assent  of  the  assignee, 
there  can  be  no  objection  to  their  doing  so.  The  fact  that 
Norton  &  Nairn  were  insolvent,  and  contemplated  a  total  sus- 
pension of  business,  tends  strongly  to  show  that  an  assign- 
ment was  intended.  Numerous  cases  are  to  be  found  in  the 
books  where  instruments  though  not  in  the  form  of  assign- 
ments have  been  held  to  be  valid  and  binding  as  such. 

In  Sharpkss  vs.  fFelch,  4  DalL,  279,  A  being  indebted  to 
several  persons  in  Philadelphia  remitted  a  bill  to  B  in  his 
favor,  saying  at  the  same  time,  that  in  a  few  days  he  would 
send  directions  about  its  disposition,  which  he  accordingly 
did,  and  appropriated  the  proceeds  of  the  bill  among  certain 
of  his  creditors;  subsequently  one  of  them  levied  a  foreign 
attachment  upon  A's  funds  in  the  hands  of  the  acceptor  of  the 
bill,  and  of  B.  It  T^as  held  that  B  became  a  trustee  for  the 
creditors,  from  the  time  of  receiving  A's  appropriation,  and 
that  the  creditors  thereupon  acquired  such  an  interest  in  the 
trust  fund  as  could  not  be  disturbed  or  affected  by  the  attach- 
ment In  Watson  vs.  Bagaley^  12  Pa.  St  R.,  164,  a  power  of 
attorney  to  collect  certain  moneys  and  pay  them  to  certain 
creditors,  in  a  prescribed  order  of  preference,  was  holden  to 
be  virtually  an  assignment  In  Beers  vs.  Lyan^  21  Conn.,  604, 
an  absolute  bill  of  sale  by  a  debtor  in  failing  circumstances 
was  held  to  be  an  assignment,  and  the  vendee  a  trustee  of  the 
property. 

As  an  assignment  for  the  benefit  of  creditors  it  does  not 
fall  within  the  principles  of  Hutchinson  vs.  Lordj  1  Wia,  286, 
and  Keep  vs.  Sanderson^  2  Wis.,  42.  In  those  cases  it  was 
determined  that  a  clause  in  the  assignment  authorizing  the 
assignee  to  sell  and  dispose  of  the  assigned  property  upon 
such  terms  and  conditions^  as  in  his  judgment  might  appear 
best,  and  most  for  the  interest  of  the  parties  concerned;  in* 
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eluded  a  power  to  sett  upon  crediiy  and  therefore  rendered 
the  transfer  fraudulent  and  void.  In  the  present  case  those 
words  do  not  occur,  nor  are  those  of  an  equivalent  meaning 
used.  The  language  used  is :  ^And  I  further  promise  said 
Norton  &  Nairn  that  I  will  dispose  of  said  goods,  wares  and 
merchandize  to  the  best  advantage,  in  my  iUscretion/*  &c. 
It  is  contended  that  the  words,  ^in  my  discretion,''  are  as 
broad  and  comprehensive  as  the  words  ^  upon  such  terms 
and  conditions,"  and  necessarily  imply  an  authority  to  sell 
upon  credit  We  are  of  opinion  that  the  discretion  here  vest- 
ed must  be  understood  as  a  legal  discretion,  that  is,  a  discre- 
tion to  be  exercised  within  the  limits  which  the  law  fixes  in 
such  casea  There  is  ample  room  for  the  exercise  of  this  dis- 
cretion without  transcending  any  rule  of  law.  It  must  be 
held  to  apply  to  the  mode  of  sale  as  to  whether  it  shall  be 
public  or  private,  by  the  quantity  or  single  article,  and  the 
various  other  details  of  such  transactions.  By  this  construc- 
tion the  instrument  is  sustained  and  its  language  satisfied 

We  have  examined  the  cases  of  Keliogg  w.  Siawsony  1 
Eera,  302,  and  Nye  vs.  Pan  Husonj  6  Mich.,  339,  cited  by 
counsel  for  the  defendant  in  error,  and  are  abundantly  satis- 
fied with  the  reasoning  of  the  courts,  as  applied  to  the  focts  of 
this  case.  In  the  former  case,  the  earlier  New  Yoric  decisions 
holding  assignments,  authorizing  the  trustees  to  take  posses- 
sion of  the  property,  and  sell  and  dispose  of  the  same,  upon 
such  terms  and  conditions  as  in  their  judgment  might  appear 
best,  and  most  for  the  interests  of  the  parties  concerned,  in- 
valid, as  authorizing  a  sale  upon  credit,  are  directly  overruled 
by  the  court  of  appeals ;  and  an  assignment  containing  such 
a  clause  is  held  valid.  The  reasons  given  are,  that  the  dis- 
cretionary power  conferred  by  the  expression,  ^t^ms  and 
conditions,"  is  to  be  exercised  within  legal  limits ;  that  the 
law  will  not  imply  an  unlawful  discretion,  not  given  by  ex- 
press words,  and  will  not  defeat  the  instrument  by  infeniog 
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that  the  assignor  contemplated  an  unlawful  act ;  but  that 
legal  intendments  are  always  in  favor  of  its  validity.  It  was 
further  observed,  that  there  was  ample  room,  within  l^al 
bounds,  for  the  exercise  of  the  discretion  conferred,  whilst 
thore  was  no  express  authority  given  to  sell  on  credit,  or  to 
do  any  other  thing  prohibited  by  law.  Various  authorities 
are  cited  in  support  of  the  construction  given.  Nye  tv.  Van 
Huaon  is  to  the  same  effect  Both  appear  to  have  been  de« 
termined,  in  accordance  with  the  fundamental  principle,  that 
the  law  always  presumes  in  favor  of  innocence,  and  against 
fraud;  that  it  will  never  infer  evil  intentions  and  dishonest 
purposes  from  language  or  conduct  which  is  susceptible  of 
upholding  those  which  are  jg;ood  and  honest;  its  maxim 
being :  ^  Odiosa  et  inhonesta  non  sunt  in  lege  prmaumendoj 
et  in  facto  qtiod  in  se  habet  et  bonttm^  et  mahan,  magis  dt 
bono,  qtusm  de  mahyprgesumendum  est  J* 

The  allegation  in  the  complaint,  that  a  mistake  occurred  in 
drawing  the  assignment,  by  which  the  debt  due  the  respon- 
dent was  not  named  in  the  list  of  preferred  claims,  seems 
altogether  foreign  to  the  purposes  of  this  action.  If  such  mis- 
take occurred,  the  rights  of  the  parties  are  no  way  changed  or 
affected  by  it  The  instrument  being  prima  facie  valid  as  an 
assignment,  i^  could  make  no  difference  with  the  plaintiff's 
right  of  recovery,  as  against  supposed  trespassers,  whether  the 
order  in  which  the  debts  were  to  be  paid  was  or  was  not  that 
intended  by  the  parties.  ThiU  was  a  matter  in  which  credi- 
tors alone  were  interested,  and  with  which  the  defendants, 
when  prosecuted  in  the  character  of  wrong  doers,  had  nothing 
to  da  It  could  only  be  inquired  into  in  a  durect  proceedihg 
to  correct  it,  where  all  persons  interested  could  be  made  par- 
ties. The  assignment,  in  effect,  provided  first,  for  the  payment 
of  the  debts  particularly  named,  and  then  for  a  distribution  of 
the  surplus  proceeds,  if  any,  pro^  rata  among  all  the  other 
creditors  of  the  assignors.    How  could  {nroof  that  the  assign- 
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ors  intended  to  include  one  of  the  latter  class  of  creditors 
among  the  former,  afiect  this  action  ?  It  is  evident  that  it 
could  neither  strengthen  nor  impair  the  validity  in  law  of  the 
instrument  It  presented  ground  for  equitable  relief,  but  such 
was  not  the  object  of  this  suit  The  proper  parties  were  not 
before  the  court  It  is  equally  obvious  that  it  was  neither  di- 
rectly or  indirectly  connected  with  the  question  of  fraud  in 
fact.  If  the  defendants  had  admitted  the  mistake,  it  would 
have  placed  them  in  no  worse  situation ;  nor  would  it  in  any 
possible  state  of  proof  have  relieved  the  plaintiff  in  the  least 
The  defendants  should  have  moved  to  strike  it  from  the  com- 
plaint, as  irrelevant ;  and  on  their  failing  to  do  so,  the  circuit 
court  should  have  excluded  the  testimony  offered  under  it,  as 
wholly  immaterial.  This  view  strips  the  case  of  many  ob- 
jections and  exceptions,  on  the  part  of  the  appellants,  some  of 
which  appear  otherwise  well  taken,  but  all  of  which  it  be- 
comes unnecessary  for  us  to  consider. 

We  shall,  therefore,  only  notice  such  as  do  not  grow  out  of 
the  admission  of  this  improper  testimony.  The  declarations 
of  the  assignors,  made  after  the  assignment,  as  to  their  cir- 
cumstances and  intentions,  were  properly  held  inadmissible. 
They  were  mere  hearsay.  Roberts  vs.  Justice^  1  C.  &  K.,  93 ; 
(47,  E.  C.  U,  93 ;)  Paige  vs.  Cogwin^  7  Hill,  361 ;  and  cases 
there  cited. 

The  position  assumed  in  this  court,  that  the  defendants 
were  not  entitled,  under  their  answer,  to  attack  or  impeach 
the  transfer  as  fraudulent,  as  against  creditors,  is  no  doubt 
correct  This  objection  does  not  appear  to  have  been  taken 
in  the  court  below.  If  it  had,  no  doubt  the  evidence  offered 
for  that  purpose  would  have  been  excluded,  unless  an  amend- 
ment of  the  pleadings  had  been  allowed,  upon  a  proper  appli- 
cation for  that  purposa  The  answer  alleges  no  indebtedness 
from  Norton  &  Nairn  to  the  attaching  creditors.  The  affida^ 
vitB  were  not  proof  of  it,  and  if  they  were,  they  were  inadmis- 
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sible  for  that  purpose^  without  a  proper  allegation  in  the  an- 
swer. It  was  held  by  this  court,  in  Jones  vs.  Lake^  2  Wis., 
210,  that  the  party  attacking  a  sale  as  fraudulent  and  void,  as 
against  creditors^  must  first  show  his  relation  of  creditor. 

That  part  of  the  charge  in  which  the  jury  were  instructed 
that  inasmuch  as  the  defendant,  Jones,  was  one  of  the  ap- 
praisers who  valued  the  goods,  at  the  time  they  were  seized 
in  attachment,  all  the  defendants  were  estopped  from  denying 
the  correctness  of  the  appraisal,  and  that  if  they  found  for  the 
plaintifOs,  their  verdict  should  be  for  the  appraised  value  and 
interest,  from  the  time  of  taking,  was  clearly  erroneous.    In 
no  view  was  the  act  of  appraising  the  goods  one  which  ought 
to  preclude  the  defendant,  Jones,  from  showing  their  true 
value ;  much  less  his  co-defendants,  who  were  in  no  way  con- 
nected with  it    An  estoppel  in  pais  happens  where  a  party 
makes  a  statement,  or  admission,  either  expressly,  or  by  im- 
plication, with  the  intention  of  influencing  the  conduct  of 
another,  and  that  other  acts  upon  the  confidence  of  such 
statement  or  admission,  and  will  suffer  injury  if  the  party  is 
permitted  to  deny  it    In  what  way  did  the  appraisal  made 
by  Jones  influence  the  conduct  of  the  plaintiff,  or  how  could 
he  have  been  injured  by  his  being  allowed  to  gainsay  it? 
The  plaintiff  was  an  utter  stranger  to  it,  and  could  in  no  way 
have  been  influenced  by  it    It  would  be  strange  indeed  if 
persons  called  upon  and  compelled  by  law  to  act  as  apprais- 
ers, under  such  circumstances,  should  afterwards,  in  an  action 
against  them  for  wrongfully  intermeddling  with  the  goods,  be 
held  liable  to  pay  twice  or  three  times  the  value  of  the  goods 
appraised,  as  a  penalty  for  an  honest,  but  erroneous  exercise 
of  judgment,  and  still  more  strange,  if  all  others  jointly  liable 
with  them  in  the  action  should  likewise  be  liable  for  the  same 
penalty. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  awarded. 
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BAXTER  vs.  THE  STATE  OF  WISCONSIN. 

ORIOINAL  ACTION  FOR  MONIT   CLAHCXD. 
H6Md  OoMtf  11, 1M9.]  [DMld«dJaiiiiai7U»18ia. 

Practice— Limitations. 

ProoMdings  in  foiU  •gainit  the  steto  are  to  be  eondacted  in  Moordaiioa  with  the 
proTlsiooe  of  tlie  oode,  ezoepk  lo  fiur  ta  the  law  allowing  theee  aetiona  te  be 
hroogfat  may  oth«wlie  tpedallyproridau 

The  atate  nay  plead  the  ttatnte  of  limitationi  to  an  action  againat  it,  and  la  eatUM 
to  thia  defenae  the  same  aa  anj  other  defendant. 

The  facts  in  this  case  will  be  readily  gathered  in  the  fol- 
lowing opinion^  and  in  the  same  case  reported  in  9  Wisi,  38. 


«71  ff.  Knowlton^  for  the  plaintiff 
O.  Bouckf  AtPy  Cfeneralj  for  the  state. 


Bj/  the  Court f  Painb,  J.  After  the  demurrer  to  the  com- 
plaint was  overruled^  the  Attorney  General  filed  an  answer, 
containing  a  general  denial  of  all  the  allegations  of  the  com- 
plaint, and  several  other  defenses,  among  which  was  the  stat- 
ute of  limitations  The  counsel  for  the  plaintiff  has  moved 
to  strike  out  the  general  denial,  and  filed  a  demurrer  to  the 
rest  of  the  answer. 

The  motion  to  strike  out  is  based  on  the  assumption  that 
a  general  denial  is  a  mode  of  pleading  authorized  only  by 
the  code,  and  that  the  code  does  not  apply  to  suits  against 
the  stata  We  think,  however,  that  it  does,  except  so  far  as 
it  may  be  modified  by  the  statute  authorizing  such  suitE 
That  statute  does  not  attempt  to  prescribe,  in  detail,  the  sys- 
tem of  pleading.  It  says  the  complaint  shall  set  forth  *  fully 
and  particularly,  the  nature  of  the  claim,''  and  then  leaves 
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the  attorney  general  to  ^  answer  or  demur/'  A  suit  under 
this  statute  before  the  code,  may  have  been  more  analogous 
to  a  suit  in  equity,  than  one  at  law.  But  while  it  was  in 
force  the  code  was  adopted,  which  abolishes  all  distinction 
in  the  forms  of  proceeding,  and  establishes  a  single  uniform 
method  in  actions  both  at  law  and  in  equity.  It  was  de- 
signed for  ^  courts  of  record"  in  the  state.  And  we  think  it 
in  accordance  with  the  evident  design  of  the  legislature  to 
bold,  that  proceedings  in  suits  against  the  state,  are  to  be 
in  accordance  with  its  provisions,  except  so  far  as  the  law 
itself  may  otherwise  specifically  provide.  The  motion  to 
strike  out,  is  therefore  overruled.  Though  how  far  it  is 
proper  or  competent,  under  the  code,  to  join  a  general  deni- 
al with  other  defenses  which  admit  a  portion  of  the  allega- 
tions of  the  complaint,  is  a  question  not  presented. 

We  think  the  demurrer  well  taken  to  all  the  answer  except 
that  which  sets  up  the  statute  of  limitations.  The  other 
matters  were  substantially  determined  by  the  decision  on  the 
demurrer  to  the  complaint  But  after  a  careful  examination, 
we  have  come  to  the  conclusion  that  the  statute  of  limita- 
tions is  a  good  answer  to  the  complaint  This  action  is  cer« 
tainly  within  the  letter  of  the  statute.  It  requires  all  actions 
on  contracts  to  be  commenced  within  six  years  after  the 
cause  of  action  accrued.  This  is  an  action  on  a  contract 
between  the  plaintiff  and  the  state,  and  is  barred  by  the 
statute,  unless  there  is  some  sufficient  reason  to  deprive  the 
state  of  the  benefit  of  this  plea.  Is  there  any  such  reason  ? 
No  satisfactory  one  was  suggested  on  the  argument,  and 
none  has  occuned  to  us.  Certainly  none  is  to  be  derived 
from  )he  maxim  nuUwn  tenqms  occurit  regi^  under  which 
the  king,  and  in  this  country  the  state,  have  been  held  not 
to  be  bound  by  the  statute  of  limitationa  This  exemption 
was  a  part  of  the  kings's  prerogative.  The  reasons  of  it  are 
very  fully  stated  in  Unittd  States  vs.  ffoar,  2  Mason,  did ; 
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and  also  appear  in  Bacon's  Abridgment,  Title^  Prerogative. 
The  rule  established  is  that  the  statute  cannot  be  set  up  as  a 
defense  to  an  action  by  the  king  or  the  government.  Bat 
this  being  a  matter  of  prerogative,  founded  upon  the  public 
good,  and  the  protection  and  preservation  of  the  public  inter- 
est, instead  of  furnishing  any  support  for  the  position  that 
as  a  defendant  the  state  cannot  have  the  benefit  of  the  stat- 
ute, would  fully  sustain  the  opposite  conclusion.  It  would 
be  strange  logic  to  say  that  because  the  state  is  privil^ed 
above  other  plaintiff,  and  cannot  be  barred  by  the  statute, 
therefore  it  shall  not  have  an  equal  right  with  other  defend- 
ants to  avail  itself  of  the  benefit  of  the  statute.  We  think  it 
very  clear  that  the  whole  reasoning  upon  which  this  rale 
rests,  sustains  the  conclusion  that  as  a  defendant,  the  state  is 
entitled  to  this  defense. 

The  same  also  may  be  said  of  the  general  rule,  that  where 
a  statute  is  general,  it  shall  not  be  construed  as  divesting  or 
affecting  any  right  of  the  king  or  the  government,  unless  ex- 
pressly extended  to  them.  This  is  also  matter  of  prerogative, 
and  the  object  of  it  is  to  give  the  rights  of  the  king,  or  the  state, 
a  superior  privilege  or  protection.  It  therefore  furnishes  no 
reason  for  saying  that  where  the  words  of  a  statute  are  gen- 
eral, that  the  state  cannot  avail  itself  of  a  right  granted 
equally  with  other  defendants.  And  the  contrary  conclusion 
is  expressly  recognized  in  those  authorities  which  establish 
the  rula  Thus  in  Bacon's  Ab.  Title  Prerogative,  E,  5,  where 
the  rule  is  stated,  that  the  king  is  not  bound  by  sucfh  general 
acts,  a  note  is  added,  ^  but  may  take  eulvantage  of  nn  act  o( 
parliament,  though  not  particularly  named.''  So  in  Coke, 
Part  XL,  686,  it  is  said,  ^ as  to  the  first  it  was  objected  that 
by  the  rule  of  the  law,  the  king  not  being  named  in  the  act, 
is  by  the  law  exempted  out  of  the  act,  for  the  law  gives 
the  king  this  prerogative,  that  for  the  dignity  of  his  roya* 
person,  he  is  not,  by  construction  of  the  law  included  with 
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in  these  common  words,  ^  person  or  persons,  bodies,  politic  or 
corporate,'^  and  be  the  statute  affirmative,  or  be  it  negative, 
which  is  stronger,  it  shall  not  bind  the  king  unless  he  is  spe- 
cially named,  but  he  shall  take  ben^t  qf  a  statute  though 
he  be  not  named/*  &c.  The  same  principle  also  prevails  in 
the  rule  by  which  the  king  or  the  state,  though  not  liable 
to  costs,  yet  receives  cost&  18  John,  827.  These  things 
show  that  the  whole  extent  of  the  rule,  excepting  the  state 
%rom  the  operation  of  general  statutes,  is  only  so  far  as  it  is 
for  its  benefit  to  be  excepted,  and  for  the  purpose  of  giving  it 
a  superior  right  to  ordinary  partiea  And  this  certainly  would 
go  to  show  that  where  the  statutes  give  a  right  to  defendants, 
the  state  is  not  to  be  deprived  of  it 

We  think,  also,  it  was  the  evident  intent  of  the  legislature, 
in  providing  that  the  state  might  be  sued,  to  submit  its  rights 
to  be  determined  by  the  same  law,  applicable  to  suits  between 
other  parties,  exposing  it  to  the  same  legal  liabilities,  and  en- 
titling it  to  the  same  defenses  as  other  parties,  except  as  other- 
wise provided.  The  statute  is  short;  it  provides  that  the 
state  may  be  sued,  but  makes  no  attempt  to  enact  any  spe- 
cial rules  or  laws  by  which  its  rights  and  liabilities  are  to  be 
determined.  On  the  contrary,  it  expressly  refers  them  to  the 
laws  in  general  It  says  the  court  shall  proceed  to  hear  and 
determine  the  suit,  ^ns  the  law,  and  very  right  of  the  case 
may  require,*'  What  law?  Evidently  the  law,  and  all  the 
law  applicable  to  a  legal  controversy.  And  the  statute  of 
limitations  being  a  part  of  that  law,  we  think  we  must  en- 
force its  provisions  in  favor  of  the  state,  as  well  as  of  any 
other  defendant  Certainly  all  the  reasons  for  its  application 
exist  with  more  than  ordinary  force  in  such  a  case.  The 
statute  is  based  on  a  presumption  of  payment,  and  certainly 
that  presumption  must  be  stronger  in  case  of  a  state  than  of 
a  private  individual  For  experience  will  show  that  the  state 
is  generally  more  apt  to  pay  claims  that  it  ought  not  to,  than 
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not  to  pay  those  it  ought  to.  Considerations  of  honor  or  magna  • 
nimity,  ean  have  no  bearing  in  determining  what  the  law  i& 
The  state  has  referred  its  rights  to  judicial  tribunals,  to  be 
decided  by  the  law.  If  by  it  the  claim  is  barred^  they  must 
so  declare,  though  it  might  be  just  and  honorable  for  the 
state  to  pay  it,  if  it  has  never  been  paid,  notwithstanding  the 
bar. 

The  statute,  of  course,  did  not  run  until  the  state  rendered 
itself  liable  to  a  suit  on  any  claim.  But  as  that  statute  had* 
been  in  force  more  than  six  years  before  the  commencement 
of  this  suit,  we  think  the  claim  is  barred. 

We  have  found  no  case  where  the  precise  question  has 
arisen,  and  there  are  probably  very  few,  if  any,  for  the  reason 
that  the  states  have  not  usually  subjected  themselves  to  suits 
in  their  own  courts.  The  only  case  we  have  found  where  a 
state  ever  pleaded  the  statute,  was  the  Siate  va.  Fincennea 
United  Society^  5  la.,  77.  The  suit  was  brought  there  under 
a  special  statute  authorizing  that  particular  suit,  and  provid- 
ing that  the  state  should  plead  such  matters  of  defense  ^  as 
would  present  the  case  on  its  merits  alone  f^  and  the  court 
held  that  the  statute  of  limitations  was  not  such  a  plea,  and 
on  this  ground  alon^,  held  that  the  state  could  not  plead  it 
There  is  no  intimation  that  it  could  not  have  pleaded  it,  if 
this  express  provision  to  the  contrary  had  not  existed. 

We  think  the  demurrer  to  the  defense  setting  up  the  statute 
of  limitations  must  be  overruled,  and  that  the  state  is  entitled 
to  judgment 

KoTi. — On  a  sabaeqiieiit  day  the  plaintiff  asked  and  obtained  leave  to  withdraw 
the  demimer,  and  file  a  replioatioa  to  the  plea  of  the  statate  of  limitation. 
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Bmtd  Noramber  9, 1850.]  [Decided  Jwiiery  17,  I860. 

Creditor's  Bill — SupplemerUal  Proceedings. 

Froeeedioigf  fi^plememkil  to  the  exeeotioo  ettabllihed  by  tbe  oode^  are  a  mbatf  tula 
fior  aa  aetion  by  oreditor's  biU»  and  ooaititiita  the  oa^  maniierof  obtaining  Ilia 
laliaf  fbnnerly  had  imder  a  ereditor'a  bilL 

This  was  an  action  commenced  by  Lawrence  O.  Graham 
and  Donald  Scott,  against  the  La  Crosse  and  Milwaukee  Rail 
Road  Company,  Selah  Chamberlain,  Moses  Eneeland,  Jack- 
son Hadley,  Edwin  H.  Goodrich,  Z.  G.  Simmons,  E.  Mariner. 
James  Luddington,  Coles  Bashford,  Samuel  Hale,  Daniel 
Wells,  jr.,  C.  Clement,  George  R  Dexter,  B.  G.  Gill,  R  O'Neil, 
W.  D.  Chapin,  William  Ohappell,  R  Cram,  Thomas  Falvey, 
and  R  Cramer,  respondents,  in  the  nature  of  a  creditor's  bill, 
setting  forth  two  jadgments  for  $11,170,  and  |IS9,804,57,  and 
costs  against  the  railroad  company.  The  others  were  made 
parties  because  they  were  supposed  to  have  some  interest  as 
lessors,  bondholders,  and  receivers  of  money,  &o.  The  com- 
plaint asked  for  a  receiver,  and  settlement  of  the  indebtedness 
of  the  company.  All  the  defendants  except  the  Railroad 
Company,  filed  demurrers  and  assigned  reasons : 
'  ^  1.  The  court  hath  no  jurisdiction  of  the  subject  of  the 
action. 

^  2.  There  is  a  defect  of  parties  plaintiff  The  La  Crosse 
and  Milwaukee  Rail  Road  Company  should  have  been  made 
plaintiff 

^  3.  There  is  a  defect  of  parties  defendant 

^  4^  Several  causes  of  action  have  been  improperly  united 
in  this  complaint. 

^  5.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action/' 

This  demurrer  was  sustained  by  the  circuit  bourt,  and  the 
plaintiffs  appealed. 
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M.  H.  Carpent€r^  for  the  appellant 

After  a  judgment  creditor  has  exhausted  his  remedy  at  law, 
he  may  invoke  the  power  of  a  court  of  equity  to  set  aside 
fraudulent  conveyances,  and  to  reach  all  trust  property,  all 
equitable  interests,  and  choses  in  action,  belonging  to  the 
debtor,  which  cannot  be  reached  by  execution  at  law.  This 
power  of  a  court  of  equity  is  not  dependant  upon  statutory 
provisions,  but  is  a  part  of  the  inherent  power  and  original 
jurisdiction  of  a  court  of  equity  to  grant  relief  wherever  a 
right  exists  at  law,  and  the  modes  of  proceeding  in  courts  of 
law  afford  incomplete  remedy.  This  was  decided,  as  to  trust 
property  and  equitable  interests,  in  Hendricks  vs.  Sobinsan, 
2  J.  Ch.,  283 ;  Brinktrhoqf  et  oLvs.  Braum  et  oL,  4  J.  Ch., 
671 ;  McDermutt  et  aL  vs.  Strong  et  aL,4  J.  Ch.,  689 ;  Spa- 
der vs.  Davis  et  aLy  5  J.  Ch.,  280 ;  s.  c,  20  John.,  555 ;  Egbert 
vs.  Pemberton  et  al^  7  J.  Ch.,  20a 

2.  The  code  has  only  changed  the  form  in  which  the 
right  is  to  be  sought,  but  has  not  pretended  to  take  away  any 
r^;lUs  which  before  existed.  Rogers  vs.  Hom^  2  Code  Rep., 
79 ;  Hammond  vs.  The  Hudson  R.  Iron  and  M.  Co.  et  aL,  20 
Barb.,  378. 

It  is  true  that  the  ^^proceedings  supplementary^'  are,  in 
some  cases,  a  sufficient  substitute  for  the  creditor's  action 
but  they  are  cumulative  upon  the  remedy  by  action,  and, 
moreover,  do  not  apply  to  corporations.  Hinds  vs.  Canandai^ 
gua  and  N.  F.  R.  R.  Co.^  10  How.  Pr.,  487 ;  Sherwood  vs.  B, 
and  N.  Y.  City  R.  R.  Co.y  12  How.  Pr.,  136;  Tappanvs. 
JBvtmSj  11  N.  H.,  311 ;  Bigelow  vs.  Cong.  Soc  Middletofi,  11 
Vt,  283-86  ;  Waterman  vs.  Cochran  et  aL^  12  Vt.,  699  ;  Qor- 
don  vs.  Lowell,  21  Maine,  251 ;  WiUiams  vs.  Hvhbard, 
Walker  Ch.,  28 ;  Wr^iht  vs.  Petrie,  I  S.  and  M.  Ch.,  282 ; 
Balletine  vs.  Beal,  3  Scam.,  203 ;  Bean  vs.  Smith,  2  Mason, 
252  J  McElwain  vs.  Willis,  9  Wend.,  559 ;  Willard's  Equity,  p. 
240. 

Legislatures  cannot  abolish  the  general  jurisdiction  of 
equity.  Const  of  Wis.,  art  VII,  sec.  2 ;  Rubens  vs.  Joel,  3 
Kern.,  488 ;  Voorhies  vs.  Child,  17  N.  Y.,  361. 

S.  This  creditor's  action  is  the  appropriate,  and  often  the 
only,  remedy  to  enforce  payment  by  a  corporation..  Bigelow 
vs.  Cong.  Soc  Middkton,  11  Vt,  283 ;  Wright  vs.  Petrie,  I 
S  and  M.  Ch.,  282 ;  Blanchard  vs.  Cawthem,  4  Simmons  R, 
566 ;  Covington  Drctwbridge  Co.  vs.  Shq^herd  et  aL,  21  How. 
U.  S.,  112. 
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The  better  opinion  is  that  the  franchise  of  a  corporation  is 
not  the  subject  of  sale  on  execution  at  law,  and  our  revised 
statutes,  chap.  78,  sees.  11-15,  do  not  apply  to  railroad  com- 
panies. Angel  and  Ames  on  Corporations,  sec.  641,  note  1; 
Trustees  Pres.  Society  vs.  Ji.  fy  R  R.  R.  Co.y^  Hill,  567. 

In  this  case  we  steer  clear  of  all  the  question  ever  made, 
for  the  funds  we  are  trying  to  reach  in  the  hands  of  Goodrich 
are  trust  funds  within  every  definition.  They  are  the  funds 
which  came  to  the  hands  of  Goodrich  while  a  director  of  the 
company ;  and  no  cases,  I  suppose,  need  be  cited  to  show  that 
a  director  is  a  trustee^  &c  1  Story  Eq.  sec.  465,  466,  466  a ; 
Chan.  Corp.  vs.  SuUon  et  aL,  2  Atk.,  400-4  •,  Hodges  vs.  N.  E. 
Screw  Co.,  1  R.  I.,  812-40. 

But  the  stronghold  of  the  defence,  as  I  understand  it^  is  in 
our  revised  statutes,  p.  875,  chap.  148,  sec.  18,  for  the  seques* 
tration  of  the  property  and  effects  of  insolvent  corporations. 

1.  We  say  this  statute  vests  in  the  circuit  court  a  discre- 
tionary  power  only,  in  the  nature  of  a  visitorial  power.  In 
a  certain  case,  if  the  creditor  ask  it,  the  court  may  sequestrate, 

2.  The  statutory  remedy  is  cumulative  only,  and  not  ex- 
clusive of  the  creditor's  suit  I  have  already  shown  that  the 
creditor's  suit  flows  from  the  general  jurisdiction  of  courts  of 
equity,  and  is  not  founded  upon  any  statute.  ^  If  a  statute  give 
a  remedy  in  the  affirmative,  (without  a  negative  expressed  or 
implied),  for  a  matter  which  was  actionable  by  the  common 
law,  the  party  may  sue  at  the  common  law,  as  well  as  upon 
the  statute ;  for  this  does  not  take  away  the  common  law.'' 
2  Inst,  200  -,  Com.  Dig.  Title, «  Action  on  Statutes,  C.;"  ^mey 

vs.  Harris,  5  John.,  174 ;  Farmers  fyc.  vs.  Coventry,  10  John., 
389  5  Coldsen  vs.  Eldred,  15  John.,  220 ;  Chittenden  vs.  Wil^ 
son,  5  Cow.,  165 ;  Rex  vs.  Leicester,  7  Bam.  and  Crea.,  6. 

In  Byron  vs.  May,  2  Chand.,  103,  we  find  an  authority 
nearer  home,  and  similar  to  this  case.  State  vs.  Norton,  S 
Zabriskee,  N.  J.  33,  40 ;  Mayor  BaL  vs.  Howard,  6  Har.  and 
J.,  383 ;  Booker  vs.  McRoberts,  1  CaL,  213 ;  Sh(trp  vs.  War'- 
ren,  6  Price,  231 ;  s.  c.,  2  Eng.  Ex.  Chr.  BL  408;  Peoule  vs. 

Oraycrqft,  2  CaL,  243. 

J.  W.  Carey ^  for  the  respondents. 


By  the  Court,  Pains,  J.    The  conclusion  to  which  we  have 
come  upon  one  question  presented  in  this  case,  will  make  it 
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unnecessary  for  us  to  determine  any  of  the  others.  That  is, 
that  the  action  known  under  the  old  system  of  practice  as  the 
creditor's  bill,  cannot  now  bo  resorted  to,  as  such,  but  that  the 
proceedings  supplemental  to  execution,  established  by  the 
code,  are  a  substitute  therefor,  and  constitute  the  only  man- 
ner of  obtaining  the  relief  formerly  had  under  a  creditor's 
bill 

In  reaching  this  conclusion,  two  questions  had  to  be  deter- 
mined ;  first,  did  the  legislature  intend  such  a  result?  and 
second,  if  so,  was  it  competent  for  them  so  to  provide  ?  Upon 
the  question  of  intent,  we  think  there  is  little  room  for  doubt 
Although  it  was  a  conceded  power  of  a  court  of  equity  to 
aid  a  judgment  creditor  to  reach  property  which  the  ordinary 
legal  process  could  not  reach,  yet  before  the  adoption  of  the 
New  York  statute  in  regard  to  a  creditor's  bill,  the  power  was 
somewhat  unsettled  as  to  its  extent,  and  the  precise  term  and 
conditions  upon  which  it  might  be  exercised.  This  appears 
firom  the  cases  cited  by  the  appellant's  counsel  Egberts  ns. 
Pemberton,  7  J.  C.  R,  207 ;  Hodden  tfs.  leader,  20  John,  554 ; 
And  in  McElwain  vs.  Willis,  9  Wend.,  559,  Justice  Nelson 
referred  to  the  statute  as  having  removed  the  doubt  that  might 
before  have  existed  as  to  the  extent  to  which  the  creditor  must 
pbrsue  his  remedy  at  law,  before  he  could  resort  to  equity. 
The  statute  seems  to  have  been  evidently  designed  to  remove 
whatever  of  uncertainty  might  previously  have  existed  under 
the  equity  decisions,  and  to  recognize  expressly  the  existence 
of  the  power,  and  to  prescribe  definitely  the  conditions  upon 
which  it  might  be  exercised.  This  statute  was  copied  into 
the  statutes  of  1849,  in  this  state,  and  under  the  old  law,  was 
usually  regarded  as  the  statute  authorizing  and  r^ulating  the 
proceedings  by  creditor's  biU.  Under  this  state  of  things  the 
code  was  adopted,  the  professed  object  of  which  was  to  abol- 
ish all  distinctions  in  the  forms  of  proceeding  between  legal 
and  equitable  actions,  and  to  establish  a  single,  uni&nn 
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system,  under  which  must  be  sought  all  the  relief  which 
it  was  competent  for  judicial  tribunals  to  provida  This 
system  revises  the  whole  matter  of  the  execution  of  judg- 
ments, and  establishes  the  {ooceedings  supplemental  to  exe- 
cution, under  which  all  the  relief  may  be  reached  that  was 
formerly  had  by  a  creditor's  bill  These  facts  seem  to 
me  to  go  far  towards  establishing  the  intent  of  the  legislature 
that  this  particular  relief  should,  like  all  other  kinds  of  relief, 
be  subsequently  obtained  only  in  the  manner  prescribed  by 
the  new  system.  And  this  conclusion  is  greatly  strengthened 
by  the  fact  that  the  action  for  a  discovery,  which  usually  con- 
stituted an  important  part  of  a  creditor's  bill,  was  expressly 
abolished. 

We  see,  accordingly,  that  in  New  York,  even  though  the 
old  statute  authorizing  the  creditor's  bill  was  not  expressly 
repealed,  there  are  several  decisions  which  held  it  to  have 
been  superceded  by  the  provisions  of  the  code,  in  respect  to 
supplemental  proceedings.  In  Quick  vs.  Keekr,  2  Sand.  Sup. 
Cl  Rep.,  231,  the  supplemental  proceedings  are  spoken  of  as 
a  substitute  for  the  creditor's  bill,  and  the  bill  was  sustained 
in  that  case  upon  the  express  ground  that  the  execution  had 
been  returned  before  the  code  took  effect,  and  that  the  plain- 
tiff was  not  entitled  to  the  new  remedy.  The  same  view  is 
taken  in  Dunham  vs.  Nicholsanj  in  the  same  volume,  636 ; 
and  in  Taylor  vs.  Persse  and  others,  15  How.  Pr.  Rep.,  417, 
the  judge  held  that  the  new  proceeding  was  ^  more  simple, 
direct,  and  effectual  in  its  mode  of  operation,"  than  the  old, 
and  that  the  latter  should  be  considered  as  repealed,  though 
not  expressly  repealed. 

It  is  true  that  in  some  cases  the  right  to  proceed  by  cred- 
itor's bill  has  been  sustained,  but  it  was  on  the  express  ground 
that  the  statute  authorizing  it  was  not  repealed  by  the  code, 
but  remained  in  force.  Such  was  the  decision  in  CaiUn  vs. 
^^ghijf,  IS  How.,  458 ;  biU  that  reason  would  clearly  im- 
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ply  that  if  the  statute  had  been  expressly  repealed,  the  intent 
would  have  been  clear  that  the  party  must  resort  to  the  new 
remedy.  In  this  state  that  has  been  done.  The  statutes  of 
1849  were  repealed  by  the  revision  of  1858,  and  at  the  time 
this  suit  was  brought,  the  only  law  in  force  providing  for  ob- 
taining the  relief  here  sought,  was  that  establishing  the  sup- 
plemental proceeding.  Without  determining,  therefore,  which 
of  these  two  classes  of  decisions  in  New  York  has  the  better 
reason,  where  the  old  statute  was  not  repealed,  they  both 
seem  to  show  that  in  this  state,  where  it  was  repealed,  the 
legislature  intended  to  make  the  new  remedy  exclusive. 
There  would  seem  to  be,  really,  no  room  for  doubt  on  the 
question  of  intent 

Was  it,  then,  competent  for  the  legislature  so  to  provide? 
This  was  denied  by  the  appellant's  counsel,  who  contended 
that  the  power  to  furnish  the  relief  sought  in  a  creditor's  bill 
was  an  established  part  of  equity  jurisdiction,  before  the 
adoption  of  the  New  York  statute  on  the  subject,  and  conse- 
quently existed  independent  of  the  statute,  and  being  a  part 
of  the  equity  jurisdiction  conferred  by  the  constitution  on  the 
courts  of  this  state,  could  not  be  abolished  by  the  coda  We 
think  both  of  these  propositions  may  be  conceded  without  8e^ 
tling  the  question.  For  it  may  be  admitted  that  the  power  to 
furnish  this  reUef  was  a  part  of  the  equitable  jurisdiction 
conferred  by  the  constitution  on  the  courts,  and  that  it  cannot 
be  abrogated  by  the  legislature,  but  the  question  would  still 
remain,  whether  the  legislature  may  not  regulate  the  manner 
in  which  it  shall  be  furnished,  at  their  pleasure,  so  long  as 
they  leave  the  power  unabridged  ?  And  we  think  they  may. 
It  stands,  in  this  respect,  upon  the  same  footing  with  many 
other  distinct  forms  of  proceeding  under  the  old  system, 
which  have  been  abolished,  leaving  the  same  relief,  however, 
attainable  under  the  new.  Thus  the  action  of  replevin  was 
an  established  action  at  law,  at  the  time  our  constitution 
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adopted,  and  the  power  to  furnish  the  relief  obtained  in  that 
action,  might,  perhaps,  be  said  to  have  been  conferred  upon 
the  courts  by  the  grant  of  jurisdiction  in  suits  at  law,  beyond 
the  power  of  the  l^slature  to  abrogate.  But  it  wilf  not  be 
contended  that  they  may  not  change  and  regulate  the  mode 
of  proceeding  to  obtain  that  relief,  at  pleasure.  And  they 
have  done  so  in  the  code.  It  is  now  to  be  sought  in  an 
action  for  the  claim  and  delivery  of  personal  property.  The 
same  may  be  said  of  the  bill  for  discovery.  The  relief  it 
furnished  was  a  part  of  the  equity  jurisdiction.  The  bill  has 
been  abolished,  but  the  jurisdiction  remains  and  furnishes 
the  relief  in  another  manner.  And  we  think  the  same  rea- 
soning applies  to  the  relief  by  the  creditor's  bill  The  legis- 
lature may  regulate  the  mode  of  obtaining  it,  without  abol- 
ishing the  power.  And  this  is  what  they  have  done  by  the 
code.  Whether  the  new  method  of  proceeding  is,  in  all 
respects,  as  convenient  and  desirable  as  the  old,  is  not  the 
question.  Upon  this  there  seems  to  be  a  difference  of  opin- 
ion in  the  New  York  decisions.  But  we  think  that  all  the 
relief  that  could  ever  be  reached  by  the  creditor's  bill,  may 
be  obtained  by  the  supplemental  proceedings  including  the 
action,  by  the  receiver  therein  provided  for.  And  this  being 
so,  it  was  within  the  power  of  the  legislature  to  r^[ulate  it  as 
they  have  done. 

We  were  referred  to  Willard's  Equity  Jurisprudence,  p.  240, 
where  the  author  considers  the  new  remedy  cumulative,  and 
that  ^it  does  not  take  away  the  right  of  the  creditor  to  resort 
to  a  court  of  equity  for  reliel"  He  also  thinks  the  new  rem- 
edy not  entirely  adequate  to  all  cases,  and  that  ^  an  action  in 
the  nature  of  a  creditor's  bill  is  still  as  important  and  neces- 
sary as  it  was  before  the  code,  and  the  principles  of  equity  on 
which  that  bill  was  based,  remain  now,  as  heretofore,  an 
essential  part  of  remedial  justice.''  The  learned  author  cites 
no  authority  upon  the  subject,  nor  does  he  state  upon  what 
Vol  X  30 
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grounds  he  still  maintains  the  right  to  resort  to  the  action  in 
the  nature  of  a  creditor's  bill,  independent  of  the  proceedings 
suppleqdental  to  execution.  It  may  have  been  upon  the 
ground  of  the  decision  in  Catlin  vs.  Doughif/j  that  the  old 
statute  was  still  in  force  in  that  state.  But  if  so,  as  already 
shown,  that  reason  does  not  exist  here. 

So  far  as  his  remarks  raise  a  question  about  depriving  par- 
ties of  the  right  to  resort  to  a  court  of  equity,  we  do  not  tm- 
derstand  that  there  is  any  such  question  in  the  case.  Instead 
of  depriving  the  party  of  that  power,  we  understand  that  it  is 
expressly  retained,  only  that  in  all  cases  where  third  persons 
claim  property  adversely  to  the  judgment  debtor,  the  action 
to  recover  it  must  be  brought  by  the  receiver.  It  seems  to  us 
that  this  secures  the  aid  of  the  court  of  equity  in  all  cases; 
where  the  prior  proceedings  were  inadequate,  and  furnishes 
all  the  relief  that  could  ever  be  obtained  by  the  creditor's  bill 

We  think,  therefore,  as  the  law  now  is  in  this  state,  that 
this  relief  can  be  obtained  only  by  a  resort  to  the  proceedings 
supplemental  to  execution,  including  the  action  by  the  receiver, 
where  such  become  necessary. 

Whether  such  proceedings  will  lie  against  a  corporation, 
we  shall  not  determine.  It  seems  to  have  been  held  in  New 
Yoric  that  they  would  not,  as  it  was  previously  held  that  a 
creditor's  bill  would  not  But,  as  the  question  we  have 
already  decided  must  finally  dispose  of  this  suit,  we  shall  not 
attempt  to  determine  any  others. 

For  the  reasons  given,  the  order  of  the  court  below  is 
a^bmed,  with  costs. 
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HARRIS  vs.  HARRIS. 

AFPBAL  FROM  CIBCUIT  COUBTy  WAITVAGCA  GOUMTT. 
HMTd  July  2S,  1869.]  [DMided  Jaaury  17, 1860. 

Pleadings — Judgment —  Verdict. 

A  dMlantioa  itt  amunpiity  whleh  aTentfd  that  thf  d«teidant  sold  foods,  dts.,  to  ths 
f  lalnti^  is  so  deHMtire  in  sabstanoe,  that  no  Jadgment  oan  be  entared  jxptm  it 

Whero  a  deelaration  contains  no  allegations  of  facts,  showing  a  canse  of  action,  it 
win  not  be  cored  by  Terdict;  the  presamptlon  being,  that  notliing  is  proved 
•zoept  what  is  alleged  or  necsesMlly  implied  from  the  aUegaliolis. 

This  was  an  action  by  John  Harris^  Jua,  against  John 
Harris,  Sen.,  the  facts  of  which  are  sufficiently  stated  in  the 
opinion  of  the  court 

Oeorge  B.  Smithy  for  the  appellant 

S.  Crctufordf  for  the  respondent 

Bj/  the  Cottrt,  Dixon,  C.  J.  This  is  an  aotioo  of  a^etjmp^ 
sit,  commenced  prior  to  the  adoption  of  the  code,  before  a 
justice  of  the  peace  of  Waupacca  county.  The  declaration 
contains  four  counts,  namely ,  for  goods  sold ;  work  and  labor; 
money  had  and  received ;  and  money  paid,  laid  out,  and  ex- 
pended It  diffins^  however,  firora  the  ordinary  counts  in 
assumpsit,  in  that  the  relation  of  the  parties  to  the  subject 
matter  of  each  count  is  entirdy  retein^.  The  Indebtedness 
of  the  defendant  to  the  plaintiff  is  claimed  to  be  for  goods, 
&a,  sold  and  delivered  by  the  defendant  to  the  plaintiff;  for 
work  and  labor  performed  by  die  defendant  for  the  plaintiff; 
for  money  had  and  received  by  the  plaintiff  for  the  defend* 
ant ;  and  for  money  paid,  &c^  by  the  defendant  for  the  plain- 
tiff The  plea  was  the  general  issue,  with  soreral  special 
matters  of  defense.    The  objection  that  no  ground  of  aolkm  is 
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set  out  in  the  declaration,  was  taken  in  the  justice's  court,  bat 
*  does  not  appear  to  have  been  renewed  in  the  circuit 

The  declaration  is  so  manifestly  insufficient  as  not  to  admit 
of  comment  It  is  not  the  case  of  a  cause  of  action  defecdvely 
stated,  which  may  be  aided  by  verdict;  but  the  plaintiflf  showi 
no  cause  of  action  at  all,  unless  it  be  one  in  favor  of  the  de- 
fendant, and  against  himsel£  No  judgment  can  be  sustained 
upon  the  declaration  as  it  stands.  It  is  well  settled  that 
nothing  will  be  presumed  to  have  been  proved,  even  after 
verdict,  except  what  is  alleged,  or  necessarily  implied  from 
what  is  alleged ;  and  that  where  the  declaration  contains  no 
allegation  of  facts  showing  a  cause  of  action,  it  will  not  be 
cured  by  verdict  Harding  vs.  Crargitj  8  Vt,  501 ;  WUHamt 
vs.  Hingham  T\impike^  4  Pick.,  340 ;  Needham  vs.  Mc^nkg, 
13  Vt,  68 ;  Carlisle  vs.  Weston^  1  Met,  36  ;  Griffin  vs.  Prait, 
8  Conn.,  513  ;  Phelps  vs.  GiU,  1  Day,  315 ;  and  Chichester  vi, 
Vass,  1  Call.,  8a 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  plaintiff  may  amend  his  declaration  and  have  a  new  trial, 
upon  payment  of  the  costs. 


WELLS  et  aL  vs.  MORTON, 
xaaoa  to  circuit  couht,  kacins  couittt. 

Hawd  Ootober  7, 1859.]  [Dedded  Janury  H  l^i 

Clerks  qf  Court — JudgmerU — Practice. 

BMtkm  27f  ehi^.  152,  MiUioriMi  oltfki  of  tke  eoaii  to  tntar  up  JndgmaBti  >■  im»- 
tioDi  in  the  abienot  of  the  Judge,  and  withont  his  order  or  direction,  opoa  IliBf 
with  him  proof  of  the  ezif  tenoe  of  one  of  the  oaoNf  for  jadgment  thanta  9** 
eifled:    PAna,  J.,  diiftntinf • 
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Tho  OMM  of  ^o^MM  M^  Znrii,  2  Wis.,  83}  TcUtman  «•.  TttetdtU  0*  qL,Z  id.,  iU; 

and  E^mirngtan  eiaLv,  Oitrnmimft,  5  id.,  188,  oonsidored  and  approTod.  * 

Tho  judgment  entered  in  Tacation,  though  in  tko%  entered  hy  the  olerk,  is,  In  the 

oondderation  of  the  law,  what  it  poiporte  on  its  fkoe  to  be^  the  act  and  deter- 

mination  of  the  oonrt  iteeUl 

This  was  an  action  commenced  by  Julius  D.  Morton,  against 
Andrew  S.  Wells  and  Otis  R.  Johnson,  to  recover  the  amount 
due  upon  two  promissory  notes  made  by  them,  for  $300,  and 
for  ^237  73,  with  interest  The  complaint  was  in  the  usual 
form  under  the  code,  and  was  served,  with  the  summons,  on 
the  defendants,  August  9th,  1858.  On  the  thirtieth  of  August 
the  plaintiff's  attorney  filed  an  affidavit  with  the  clerk  of  the 
circuit  court,  of  no  answer  or  demurrer ;  and  the  clerk,  on  the 
same  day,  entered  the  judgment  for  the  amount  of  the  notes, 
1^590  84,  and  costs,  1^16  75.  From  that  judgment  the  defend- 
ants sued  out  this  writ  of  error. 

Paine  ^  Millettj  for  the  plaintiffs  in  error. 

Strong  and  Fuller,  and  C.  H.  FTakelej/,  for  defendant  in 
error. 


Bjf  the  Court 9  Dixon,  C.  J.  The  only  question  involved  in 
this  case  is,  whether  judgments  can  be  legally  entered  by  the 
clerks  of  the  circuit  and  county  courts,  in  vacation,  in  the 
cases  provided  in  section  27,  of  chapter  132,  of  the  Revised 
Statutes  of  1858.  This  section  is  identical  with  section 
158  of  the  Code  of  Procedure,  as  originally  enacted  in  this 
state,  with  the  exception  of  subdivision  four,  which  was  added 
by  the  revisors.  On  the  part  of  the  plaintiffs  in  error,  it  is 
contended  that  by  these  provisions  an  attempt  is  made  to 
transfer  to  the  clerks  a  portion  of  the  judicial  power,  which 
by  section  2,  of  article  7,  of  the  constitution,  is  vested  alone 
in  the  courts  therein  provided  for.  If  this  be  true,  there  can 
be  no  doubt  that  these  proviidons  are  unconstitutional,  and 
that  judgments  entered  in  pursuance  of  them  are  ill^al  and 
void. 

The  proposition  of  counsel,  that  ^^  the  rendition  of  a  judg- 
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ment  is  a  judicial  act,  which  can  be  done  by  the  court 
^only/'  is  undoubtedly  correct,  if  by  it  they  mean  to  assert 
that  such  is  the  theory  of  the  law  in  all  cases.  But  if  they 
mean  to  affirm  that  no  judgment  can  be  rendaied  without  the 
actual  presence  and  direction  of  the  court,  or  judge,  then  it 
is  not  correct  The  practice  of  allowing  clerks  and  protho- 
notaries,  in  vacation,  and  in  the  absence  of  the  court,  or 
judge,  and  without  his  order  or  direction,  to  enter  and  record 
judgments  by  default  and  confession,  is  of  very  ancient  date. 
It  had  its  origin  soon  after  the  substitution  of  written  for 
oral  pleadings,  and  still  prevails  in  England.  It  has  obtained 
in  many  of  the  American  states.  It  has  been  the  constant 
practice  of  this  state,  from  its  organization  to  the  present 
tima  It  also  prevailed  in  the  territory,  at  and  before  the 
adoption  of  our  state  constitution,  as  will  be  seen  by  a  refer- 
ence to  the  statutes  then  in  forca  Prior  to  the  passage  of 
the  code,  it  was  regulated  by  rules  of  court  (See  Rule  13, 
Old  Rules.)  It  has  frequently  been  recognized  by  this  court, 
and  never,  to  my  knowledge,  questioned,  before  the  present 
time.  Hobnea  V9.  Lewis  ei  aL,2  Wia,  83 ;  TiUlman  vi.  Tue$- 
deU  et  aLy  3  id.,  443 ;  Remington  ve.  Cfufrnntnge^  5  id.,  isa 

In  Tollman  vs.  TuesdeU,  Mr.  Justice  Smith,  who  deliirered 
the  opinion  of  the  court,  used  the  following  language,  in  rif- 
erence  to  section  17,  of  chapter  89,  of  the  Revised  Statutes 
of  1849 :  ^We  are  not  aware  that  any  authoritative  construc- 
tion has  been  given  to  this  provision ;  but  taken  literally,  it 
would  seem  to  authorize  the  court  or  judge,  at  any  time, 
whether  in  term  or  out,  in  case  of  default,  to  proceed  to  a 
final  disposition  of  the  case.  The  defendant  having  bten 
r^ularly  served  with  process,  and  time  given  him  to  plead 
answer  or  demur,  failing  to  do  either,  or  interpose  any 
objection  to  the  plaintiff's  claim,  is  deemed  to  have  admitted 
its  correctness.  The  court  or  judge  is  then  authorized  to 
dispose  of  die  case,  either  upon  bill,  or  to  require  proo^  or 
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to  pat  the  complainaDt  upon  an  examination.  This  pro- 
vision only  applies  to  cases  of  default  It  authorizes  the 
taking  of  proofs  by  the  judge  or  court  in  term,  or  out  of  term, 
and  a  decision  upon  questions  of  faet^  as  well  as  law.''  This 
language  no  more  dearly  implies  that  a  judgment  may  be 
entered  in  vacation,  when  there  is  no  court  in  fact  in  ses- 
sion, than  that  of  the  other  two  cases  above  cited.  It  seems 
to  be  taken  for  granted,  in  all  of  them,  that  such  judgments 
may  be  entered  We  are  aware  that  in  neither  was  the 
question  here  made,  raised  or  directly  adjudicated.  We  do 
not  refer  to  them  as  direct  authorities,  but  as  evidence  of 
the  universal  acquiescence  on  the  part  of  courts,  as  well  as 
the  bar.  It  is  well  known  to  every  lawyer,  that  instances  of 
the  entering  of  judgments  in  vacation,  upon  confession  or  by 
default,  have  been  very  frequent,  and  that  their  validity  has 
never  been  seriously  doubted  or  questioned.  Silence  is  some* 
times  said  to  be  equivalent  to  a  direct  consent  In  questions 
like  the  present,  where  the  practice  has  been  so  constant  and 
uniform,  and  where  it  has  been  so  universally  sanctioned  by 
the  courts,  the  l^iislature,  and  the  profession,  we  cannot  but 
regard  the  silence  with  which  it  has  been  suffered  to  prevail, 
and  the  want  of  all  objections  to  it,  as  equal  to  direct  adju- 
dications in  its  favor. 

The  objections  here  made  to  it  are  purely  technical  Upoa 
such  we  cannot  consent  te  disturb  it  A  proceeding  thus 
recognized  and  established,  should  only  be  overturned  for 
causes  which  reach  its  merits  and  justice*  The  reasons  for 
sustaining  it  are.  numerous  and  weighty.  The  same  motives 
of  necessity  which  operated  to  introduce  it  originally,  still 
exist,  and  in  a  greater  d^ee.  Our  courts  have  quite  enough 
to  do  in  the  management  and  conducting  of  real  contraver* 
sies  between  parties  litigant,  without  being  troubled  with  the 
oversight  and  direction  of  matters  about  which  there  is  no 
dispute,  and  upon  which  there  is  no  opportunity  far  the  ex- 
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ercise  of  a  judicial  discrecion.  The  same  rule  which  would 
operate  to  compel  the  judge  or  court  to  command  or  direct 
the  CD  try  of  judgment  in  such  cases,  if  carried  to  its  logical 
result,  would  likewise  compel  him  personally  to  direct  the 
whole  business  of  the  action ;  and  we  would  thus  be  brought 
back  to  the  most  ancient  practice,  when  all  of  the  important 
proceedings,  of  process,  appearance,  pleadings,  orders,  judg- 
ment, and  execution,  were  conducted  in  open  courts  and  in 
the  immediate  presence  of  the  judges  and  parties.  Every 
step  in  an  action,  from  first  process  to  execution,  was  an- 
ciently thus  taken,  and  is  still  supposed  to  be,  or  was  so  sup- 
posed, before  the  adoption  of  the  code.  This  avpposiiion 
preTails  in  the  case  of  a  judgment  entered  in  vacation,  as 
well  as  in  the  other  proceedings  in  the  action. 

Mr.  Stephen,  in  his  work  on  pleading,  on  page  110, 8a3r8 : 
^Judgments,  like  the  pleadings,  were  formerly  pronounced  in 
open  cottrij  and  are  still  always  supposed  to  be  sa  But  by  a 
relaxation  of  practice,  there  is  now,  in  general,  except  in  the 
case  of  an  issue  in  law,  no  actual  delivery  of  judgment,  either 
in  court  or  elsewhere.  The  plaintiff  or  defendant,  when  the 
cause  is  in  such  a  state,  that  by  the  course  of  practice  he  is 
entitled  to  a  judgment,  obtains  the  signature  or  allowance  of 
the  proper*officer  of  the  court,  expressing,  generally,  that  judg- 
ment is  given  in  his  fiaivor ;  and  this  is  called  signing  judg- 
ment, and  stands  in  the  place  of  its  actual  delivery  by  the 
judges  themselves.  And  though  supposed  to  be  pronounced 
by  the  court,  yet  judgments  are  frequently  signed  in  time  of 
vacation^  when  the  court  is  not  sitting."  And  again,  in 
speaking  of  the  entering  of  the  judgment  on  record,  he  says : 
^And  when  judgment  is  signed,  not  after  trial,  but  on  de- 
murrer, or  as  by  default,  confession,  &&,  there  having  been 
no  record  yet  made  up,  the  whole  proceedings,  to  the  judg- 
ment inclusive,  are  to  be  entered  for  the  first  time  on  a  parch- 
ment roll    This  proceeding  is  called  entering  the  judgment. 
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Though  supposed  to  be  the  act  of  the  court,  the  duty  of 
making  the  entry  in  proper  form  belongs,  in  fact,  to  the  attor- 
ney of  the  successful  party.''  Upon  this  subject,  see,  also, 
Tidd's  Practice,  Vol  1,  title  ^  of  Judgments  by  Confession,'' 
and  ^  of  Judgments  by  Default  f  and  Burrill's  Practice,  Vol 
1,  pages  49,  50,  51,  52,  and  369,  et  seq. 

Upon  this  theory,  or  supposition,  the  objection  that  these 
provisions  transfer  to  or  rest  in  the  clerk  judicial  powers,  is 
entirely  removed.  The  judgment,  though  in  fact  entered  by 
the  clerk,  is,  in  the  consid^ation  of  the  law,  what  it  purports 
on  its  face  to  be :  the  act  and  determination  of  the  court 
it9e)£  Such  having  been  the  well  known  and  understood 
practice  at  the  common  law,  when  the  constitution  was 
adopted,  it  cannot  for  a  moment  be  supposed  that  the 
framers  intended  by  the  provisions  there  inserted  to  abolish 
or  change  it  Nor  do  we  think  that  it  \b  affected  by  the 
coda  The  intention  of  the  legislature  to  retain  the  substance 
of  the  old  proceedings,  is  plain  enough.  To  be  sure,  the  fiction 
by  which  the  record  was  made  to  appear  as  if  the  judgment 
was  rendered  as  of  the  preceding  term,  is  gone,  and  the  pro- 
ceeding now  appears  what  it  really  is,  and  always,  in  fact, 
was,  a  judgment  rendered  in  vacation,  when  there  is  no  court 
actually  in  session.  Though  not  the  judgment  of  the  court, 
according  to  its  legal  sense  or  definition,  yet  to  hasten  the 
pn^ess  of  business,  and  facilitate  the  ends  of  justice,  it  is  to 
be  regarded  by  the  courts  as  such,  and  may  be  so  regarded, 
as  well  without  as  with  the  fiction  or  mpposition  formerly 
resorted  to. 

Judgment  affirmed. 


PAm  J.,  diannHng.  I  dissent  from  the  opinion  of  the 
court  that  a  judgment  entered  in  vacation  by  the  clerk  of  a 
circuit  court,without  the  sanction  or  intervention  of  any  judi- 
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cial  officer,  is  a  legal  judgment  I  shall  not  enter  into  any 
examination  of  the  validity  of  tfiose  laws  existing  prior  to  ths 
adoption  of  the  code,  under  which  judgments  on  confession 
weie  em^^ed  in  vacation.  For  I  think  thehr  valkUtf  may  be 
conceded,  without  justifying  the  conclusion  of  the  majority  of 
the  court  For  there  is  this  marked  distinction  between  those 
laws,  and  that  provision  of  the  code  under  which  this  judg- 
ment was  entered,  tfiat  the  former  required  the  judgment  it- 
self  to  be  signed  by  a  judge  or  commissioner  having  judicial 
poXver,  while  the  latter  allows  the  whole  to  be  performed  by 
the  clerk,  who  has  not,  and  cannot  have  judicial  pqwer.  I 
concede  that  even  under  the  former  laws,  it  would  be  diA- 
cult,  by  any  satisfactory  reasoning  to  show  that  a  judgment 
rendered  by  a  judge  in  vacation,  was  really  the  judgment  ot 
a  court  But  still  it  would  have  the  sanction  ct  that  offiotf, 
who,  in  term  constitutes  the  court,  and  who  may,  as  the  con- 
stitution clearly  implies,  exercise  a  portion  of  the  judicial 
power  in  vacation.  For  although  section  9,  Art  VIL,  vests 
die  judicial  power  ^  in  there  courts''  the  specified,  yet  sea  93 
of  the  same  article,  provides  that  persons  may  be  appointed 
in  each  county,  and  judicial  power  vested  in  them,  ^prorided 
that  such  power  shall  not  exceed  that  of  a  circuit  judge  at 
chambers.''  A  judgment  on  confession,  therdbre,  rendered 
under  the  old  law,  in  vacation,  would  be  the  act  of  that  offi- 
cer, who  may,  under  the  constitution,  exercise  judicial  power 
in  vacation.  And  it  being  conceded  that  he  may  exercise  a 
portion  of  that  power,  and  the  constitution  not  having  pre- 
scribed what  portion,  it  might  well  be  said,  that  it  was  com- 
petent for  the  legislature  to  regulate  that  matter  at  discretion. 
But  whether  there  are  any  limits  to  its  power  in  that  respect, 
I  do  not  consider  it  material  to  inquire. 

The  former  practice  and  long  acquiescence,  therefore,  so 
strongly  relied  on  in  the  opinion  of  the  court,  extmd  only  to 
Ae  support  of  such  judgments.    For  the  laws  of  the  Teni- 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  475 


Wtllf  M  al.  Tt.  Morton. 


tory  R.  8.^1830,  2M^Bec.  2,  and  928  sea  19,  expressly  re- 
quired judgments  to  be  signed  by  a  judge  or  court  com- 
missioner, and  provided  that  no  judgment  on  confession 
^ould  be  of  any  validity  till  so  signed.  And  such  having 
been  the  practice  prior  to  the  adoption  of  the  constitution, 
when  that  instrument,  as  before  shown,  recognizes  the  fact 
that  judicial  power  may  be  ex^ccised  in  vacaidon  by  a  judge 
or  commissioner,  it  may  well  be  deemed  to  have  contem«> 
plated,  at  least  such  portion  of  that  power  as  had  previously 
heea  so  exercised.  And  we  accordingly  find  Aat  the  laws  of 
the  state  were  the  same  in  this  respect  at  those  of  the  ter- 
ritory, requiring  judgments  in  vacation  to  be  signed  by  a  cir- 
cuit judge  or  court  commissioner,  and  providing  that  they 
should  be  of  no  validity  till  so  signed.  R.  S.,  1849,  chap. 
102,  §  §  2  and  14.  While,  therefore,  I  am  willing  to  concede 
that  it  is  competent  under  the  constitution  for  the  legislature 
to  authorize  the  entry  of  judgments  in  vacation,  by  those  offi- 
cers who,  under  that  instrument,  may  exercise  judicial  power^ 
I  think  the  existence  of  such  a  law,  and  the  general  acquies- 
cence in  their  validity  furnish  no  support  for  the  conclusion 
that  the  legislature  may  authorise  such  judgments  by  an  offi*> 
cer  who  has  no  judicial  power.  And  it  is  by  reason  of  tfiis 
distinction  diat  I  am  unable  to  admit  the  conclusion  of  the 
majority  of  the  court 

The  decisions  of  this  court  referred  to  go  no  fiirther  Aan  to 
sustain  the  judgments  of  judicial  officers.  And  instead  of 
sustaining  the  position  that  the  action  of  such  officers  may  be 
dispensed  with  entirely,  and  judgment  rendered  by  a  clerk,  I 
think  so  far  as  tfiey  have  any  bearing  at  all  oa  the  question^ 
they  are  decidedly  the  other  way.  Thus,  in  Holmes  vs.  Lew^ 
is^  2  Wis.,  83,  it  was  held  that  before  the  clerk  could  assess 
damages,  ^  there  miMt  be  a  judicial  determination  that  the 
charge  in  the  declaration  is  trua^  The  word  ^judicial''  k 
italicised  in  the  opinion,  implying,  very  distinctly  that  die 
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clerk  was  not  competent  to  such  a  determination.  And  this 
is  not  left  to  mere  implication,  for  the  court  proceeds  to 
hold  that  the  court  could  not,  by  rule  or  otherwise,  depute  its 
judicial  power  to  a  clerk,  to  be  exercised  by  ^  rendering 
final  judgments  in  vacation.''  And  the  language  of  the 
court  .clearly  notices  the  distinction  between  the  rendering 
of  a  judgment  by  the  clerk,  and  the  ^entering  up"  of  a  judg- 
ment on  confession,  which,  as  before  shown,  could  only  be 
done  by  the  sanction  of  a  judicial  officer.  The  entering  of 
a  judgment  authorized  by  a  judicial  officer  is  a  proper  act 
of  a  clerk.  The  tendering  of  a  judgment,  without  the  in- 
tervention of  any  judicial  officer  is,  in  my  opinion,  a  power 
with  which  he  cannot  be  clothed.  And  this,  I  think,  is  pre* 
cisely  the  distinction  between  the  former  and  present  prac- 
tice. 

In  Tollman  vs.  Trueadell,  the  question  was  as  to  the  pow- 
er of  the  court  of  chancery  to  render  a  final  judgment  at 
special  term.  The  power  was  very  properly  upheld,  and  in 
considering  it.  Justice  Smith  refers  to  another  section  of  the 
8tatute,which,  he  says,  ^taken  literally,  would  seem  to  author- 
ize the  court  or  judge,  at  any  time,  whether  in  term  or  out, 
in  case  of  de&ult,  to  proceed  to  a  final  disposition  of  the 
casei''  This  language  is  guarded,  and  by  no  means  com- 
mits the  judge  to  the  position  that  even  a  judge  might  un- 
der that  statute  have  rendered  a  final  judgment  in  vaca- 
tion. But  even  if  it  did,  the  position  may  be  conceded,  as  I 
have  already  attempted  to  show,  without  furnishing  any  sanc- 
tion to  a  law  authorizing  a  clerk  to  render  a  similar  judg- 
ment I  think,  also,  that  the  decision  of  this  court,  as  to  the 
necessity  of  a  judgment  on  confession  being  signed  under  the 
old  practice,  tends  to  support  my  conclusion.  Section  % 
chap.  102,  R.  S.,  1849,  which  required  judgments  to  be  sign- 
ed was  repealed  by  chap.  197,  Laws  of  1851,  and  judgments  on 
confession  were  afterwards  quite  genially  entered  up  with- 
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out  being  signed.  But  in  Remington  fy  Perry  vs.  CummingSy 
5  Wis.,  141|  this  court  held  that  such  judgments  were  void. 
It  is  true  the  decision  seems  to  be  placed  on  the  eflfect  of  the 
statutes,  but  I  am  constrained  to  think  the  court,  in  coming  to 
its  conclusion,  must  have  had  in  view  the  difficulty  of  sustain- 
ing a  judgment  entered  in  vacation  by  a  clerk,  without  the 
intenrention  of  any  judicial  officer. 

The  majority  of  the  court  admit  that  no  part  of  the  judi* 
cial  power  can  be  vested  in  a  clerk,  and  they  sustain  the 
judgment  in  this  case,  upon  the  ground  that  it  is  not  to 
be  regarded  as  the  judgment  of  the  clerk  but  of  the  court 
But  I  cannot  see  how  this  view  can  possibly  be  sustained. 
In  the  first  place  it  does  not  purport  to  be  rendered  by  the 
court,  and  if  it  did,  it  appears  to  have  been  rendered  at  a  time 
when  the  court  was  not  in  session,  and,  therefore,  not  in  ex- 
istence for  the  purpose  of  rendering  a  judgment. 

In  McDonald  vs.  Bunn,  3  Denio,  49,  the  court  says,  ^  A 
judgment  is  the  sentence  of  the  law  pronounced  by  the  court. 
But  the  court  can  only  be  held  in  term  time,  and  for  the  pur- 
pose of  rendering  judgments,  it  has  no  existence  in  vacation. 
Consequently  a  judgment  cannot  be  rendered  in  vacation; 
and  evidence,  although  in  form  tiiat  of  a  record,  which  states 
that  a  judgment  was  rendered  in  vacation,  shows  what 
could  not  possibly  have  occurred,  and  is,  therefore,  intrinsi- 
cally null  and  void."  This  it  states  to  be  the  law,  indepen- 
dent of  the  statute  of  1840,  in  New  York,  allowing  judg- 
ments to  be  entered  in  vacation. 

In  Hodges  vs.  Ward  et  oL,  1  Tex.,  244,  it  was  held  that  a 
judgment  rendered  by  a  judge  at  chambers  at  a  time  when 
the  court  could  not  by  law  be  held,  was  not  and  could  not 
be  the  judgment  of  the  court  In  Shepherd  et  aL  vs.  WU- 
sony  1  Morris,  lo.  Rep.,  448,  it  was  held  that  a  judgment  en- 
tered at  a  time  when  the  court  could  not  by  law  be  in  session 
was  a  nulity.    And  this  is  unquestionably  the  general  rule. 
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And  the  only  exception  to  it  that  can  exist  under  our  consti- 
tution is  that  which  allows  a  judgment  in  vacation  by  a  judi- 
cial office.  And  I  have  already  admitted  that  it  is  difficult 
to  sustain  even  this  exception  by  aay  satisfactory  reasoning- 
For  it  is  hard  to  see  how  it  can  be  shown  that  even  a  judge 
can  render  a  judgment  of  the  court,  at  a  time  when  the  court 
itself  could  not  sit  and  render  the  same  judgment  But,  con- 
ceding this  exception  to  be  established,  and  that  a  judgment 
rendered  by  these  judicial  officers  in  vacation  may  by  a  re- 
sort to  fiction  and  a  stretch  of  legal  intendment  be  considered 
as  the  judgment  of  the  court,  yet  the  exception  goes  no  fur- 
ther, and  in  my  opinion  rests  upon  too  questionable  a  foun- 
dation to  justify  the  extension  of  the  fiction  to  new  cases. 

It  seems  to  me  clear  that  the  statute  under  which  this 
judgment  was  entered,  required  of  the  clerk  an  exercise  of 
judicial  power.  That  he  not  only  entered,  but  rendered  the 
judgment  It  requires  proof  to  be  filed  with  him  of  the  serv- 
ice of  the  summons,  and  that  no  answer  has  been  received. 
He  is  therefore  obliged  to  decide  on  the  sufficiency  of  the 
service,  and  come  to  the  judicial  determination,  that  on  the 
pleadings  and  proo&  presented  to  him,  the  plaintiff  is  entitled 
to  judgment  This  is  an  exercise  of  judicial  power.  To  see 
it  more  clearly,  separate  his  action  as  a  mere  clerk  from  the 
other  powers,  and  confer  the  latter  on  some  different  officer. 
Suppose  the  statute  provided  that  the  same  proofe  should  be 
made  to  a  notary  public,  and  on  his  determination  that  there 
was  a  default  and  ordering  judgment  it  should  be  entered  by 
the  clerk ;  would  not  this  be  conferring  judicial  power  on  the 
notary  ?  It  seems  to  me  clearly  sa  And  who  could  say  that 
such  a  judgment  could  be  considered  as  the  judgment  of  the 
court  ?  Yet  the  power  vsmj  just  as  well  be  conferred  on  a 
notary^  as  on  the  deik. 

The  clerk  must  judge  whether  the  court  has  jurisdiction  of 
the  cause  also.    Suppose  an  action  in  some  of  the  county 
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courts  with  limited  jurisdiction  claiming  an  amount  beyond 
the  jurisdiction.  The  clerk  in  deciding  to  enter  a  judgment 
on  defoult  proved  before  him  must  pass  on  the  question  of 
jurisdiction.  In  short,  it  seems  to  me  too  plain  to  admit  of 
aigument,  that  in  order  to  obtain  a  final  judgment,  there 
must  be  an  exerdse  of  judicial  power  somewhere.  And 
equally  clear  that  in  this  instance  it  is  exercised  by  the  derk, 
because  it  is  not  exercised  by  any  other  officer,  he  being  the 
only  one  who  acts  at  all 

It  is  undoubtedly  true  that  the  rules  of  the  common  law 
which  required  moot  judicial  matters  to  be  transacted  in  term 
have  been  greatly  changed.  But  it  has  been  by  statute,  and 
at  a  comparatively  recent  period.  Chitty  Gen.  Pr.,  vol  3, 
chap.  3.  Such  has  also  been  the  case  in  New  York.  But 
though  I  have  not  examined  with  very  great  scrutiny,  I  appre- 
heud  there  were  no  constitutional  restrictions  to  interfere  with 
the  discretion  of  the  legislature  as  to  the  vesting  of  the  judi- 
cial pow^e.  Such  at  least  is  the  view  taken  of  the  practice 
in  New  York,  in  a  recent  decision  in  Michigan.  Chandler  oa 
Nask,  5  Mich.,  409.  The  provisions  of  the  constitution  of 
Michigan  in  respect  to  the  judicial  power  are  substantially 
like  ours.  And  it  was  held  in  that  case  that  the  legislature 
oould  not  confer  on  a  notary  public  power  to  dissolve  an  at- 
attachment  And  the  court  distinguish  their  constitution 
from  that  of  New  York  by  remarking,  that  the  latter  contain- 
ed no  such  limitation  as  to  the  judicial  power,  and  refer  to 
Sill  V9.  Corning,  15  N.  Y.  Rep.,  300,  where  the  majority  of 
the  court  sustain  a  law  establishing  a  court  in  a  village, 
although  sndk  coort  was  not  among  those  provided  for  in  the 
constitution  upon  the  express  gnmnd  diat  the  constitution  did 
not  reqmie  the  judicial  powei  to  be  vested  in  the  courts 
which  it  eMbUshed.  I  think  therefore  that  the  question  can- 
not be  tested  by  the  practice  in  New  Yoric  or  in  Eo^and ; 
which^  even  thece,  has  been  introduced  by  positive  statute ; 
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but  that  it  depends  entirely  on  the  question  whether  under 
our  constitution,  judicial  power  can  be  vested  in  a  clerk; 
and,  if  not,  whether  the  proceedings  by  him  in  entering  a 
judgment  under  this  act  requhre  an  exercise  of  such  power. 
And  being  of  the  opinion  that  he  cannot  be  clothed  with  such 
power,  and  that  he  is  required  to  exercise  it  in  entering  such 
a  judgment,  I  think  this  provision  of  the  statute  authorizing 
a  judgment  to  be  entered  by  the  clerk  in  vacation,  without 
the  action  of  any  judicial  officer^  is  invalid.  And  the  follow- 
ing cases  will,  I  think,  sustain  the  view  I  have  taken:  Bon- 
tor  vs.  Claj/j  1  Lit,  27;  Holmes  et  al  vs.  CarVy  1  Mo.,  419;  Ood- 
dard  vs.  Coffeic  et  oL  id.,  381;  Mathews  vs.  Moore,  2  Murp.,  181. 

It  is  said  that  the  objection  is  technical,  and  that  it  does 
not  require  the  exercise  of  legal  discrimination  to  enter  a 
judgment  on  default,  where  the  claim  is  confessed.  This 
may  be  true,  but  to  my  mind  it  is  a  satisfactory  answer  to 
say  that  if  the  legislature  may  vest  judicial  power  in  the 
clerk  as  to  those  matters  where  the  judicial  action  is  very 
simple  and  easy,  this  will  serve  as  a  precedent  to  clothe  him 
with  those  powers  which  are  more  difiScult  If  this  judg- 
ment can  be  sustained,  I  can  see  no  reason  why  the  legisla- 
ture may  not  extend  the  power  so  that  the  clerk  may  take  the 
proo&  and  render  the  judgment  in  all  those  cases  where 
specific  relief  is  demanded  as  well  as  on  a  money  claim.  In- 
deed I  see  no  stopping  place.  The  objection  is  not  so  much 
to  the  evils  of  the  practice  as  it  is  now  allowed,  as  to  the  fact 
that  it  opens  a  passage  through  the  provisions  of  the  consti- 
tution, through  which  evils  may  enter. 

I  think  within  the  case  of  Hodges  vs.  Ward,  1  Tex.,  246, 
and  Semington  vs.  Cummings,  5  Wi&,  138,  tfiere  was  no 
judgment,  and  that  the  writ  of  error  should  be  dismissed. 

Hon.— The  Reporter,  bj  miitake,  aforibed  to  me  the  opinion  in  BUnkU  «t.  (hit- 
^oold,  €m*e,  393,  whioh  wai  in  flMt  written  bj  Jnitioe  Coui.  I  notioe  it  here  beoeoi^ 
whUe  I  think  there  ii  no  oonfliot  between  my  oondnrionB  in  the  foregoing  opinioi^ 
•nd  the  points  decided  in  tha^  there  itill  ii  some  oonfliot  in  the  roMoning  of  thi 
two  opinioni.  PAIN^  /• 
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BEEBEE  w.  O'BBIEN  et  al. 

APPEAI*  FROM  CacnTIT  COUBTy  0B1BXN   COUKTT. 
Hwxd  October  20, 1859.]  [Decided  Febrnaiy  7, 1860. 

Mortgage — Practice — Statutes^  repeal  qf. 

duster  no,  Laws  of  18S9,  wkiefa  repealed  the  act  of  1856,  chapter  113,  did  act  abate 
BoUe  commenced  and  pending  «nder  It  at  the  time  of  the  repeal,  nor  aibot  them, 
except  as  to  the  time  when  the  defendants  were  to  be  considered  in  defknlt,  and 
the  time  in  which  lands  should  be  advertised  for  sale. 

Iliis  eaae  is  to  be  distfngnished  flrom  the  repeal  of  aaftatnte  ereattaf  aeaate  of  aotlon, 
or  remedy,  or  otmSuriag  jurisdiction  whare  it  did  not  before  exist 

The  act  of  1858  provided  onlj  for  the  mode  of  conducting  proceedings  in  foreclosure 
actions,  after  they  had  been  commenced  in  the  manner  there  directed;  other- 
wise, the  proceedings  weia  aU  oondacted  under  and  by  the  cede  ofprooednEa; 
#nd  the  repeal  of  the  act  <Ud  net  affect  the  proriaioai  of  the  code  in  relation  ta 
the  actions  pending  at  the  time  of  the  repeal 

This  was  an  action  commenced  hy  Edward  H.  Beebee, 
against  O'Brien,  Graham  and  Jones,  and  the  facts  are  suffix 
cieiuly  stated  in  the  opinion  of  the  court. 

/.  C  Hopkins,  for  the  appellant. 

4 

E.  A.  West,  for  the  respondents. 

By  the  Court,  Dixon,  C.  J.  This  is  an  action  for  the  fore- 
closure of  a  mortgage,  commenced  in  the  month  of  Novem- 
ber, 1858,  by  the  service  upon  all  the  defendants  of  the  ordi- 
nary process  of  summons,  requiring  an  answer  in  twenty  days. 
Two  of  the  defendants  appeared  and  answered  on  the  12th 
of  May,  1859.  The  others  made  no  appearanca  At  the 
ensuing  September  term  of  the  circuit  court  for  the  county  of 
Green,  in  which  the  action  was  pending,  it  having  been 
duly  noticed  for  trial,  as  to  the  defendants  who  had  appeared 
and  answered,  the  plaintiff  moved  for  trial  as  to  them,  and 
VoL  X.  31 
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for  a  judgment  by  default  as  to  the  remaining  defendants. 
To  both  these  proceedings  the  counsel  for  the  defendants, 
who  had  appeared  and  answered,  objected,  for  the  reason 
that  by  section  4,  of  chapter  220,  Laws  of  1859,  chapter  113, 
Laws  of  1858,  commonly  known  as  the  mortgage  stay  laWy 
was  repealed,  without  any  saving  clause  as  to  foreclosure 
suits  then  pending,  and  that  therefore  no  trial  could  be  had, 
or  judgment  taken  in  the  action.  This  objection  was  sus- 
tained by  the  court,  and  an  order  entered  refusing  to  allow 
the  plaintiff  to  proceed  to  trial  or  judgment ;  from  which  this 
appeal  was  taken. 

If  it  be  conceded  that  the  act  of  1858  furnished  the  only 
process  by  which  actions  for  foreclosure  could  be  commenced 
during  its  continuance  as  a  law,  it  by  no  means  follows,  that 
its  repeal,  without  any  saving  clause  as  to  pending  suits  and 
proceedings  commenced  under  it,  would  abate  such  suits  or 
proceedings,  or  prevent  the  plaintiff  from  proceeding  to  a 
final  judgment,  or  decree,  according  to  the  course  of  practice 
as  it  existed  after  such  repeaL  Under  this  concession,  the 
most  that  can  be  claimed  for  the  act  is,  that  it  was  a  mere 
regulation  of  the  practice  in  that  class  of  action&  It  created 
no  new  cause  of  action,  gave  no  new  remedy ;  nor  did  it  in- 
crease or  diminish  the  jurisdiction  of  the  courts.  Its  sole 
object  and  purpose  was  the  modification  of  an  existing  rem- 
edy. The  courts  in  which  such  actions  were  pending,  at 
the  time  of  its  repeal,  were  courts  of  general  and  original 
jurisdiction,  possessing  the  same  powers  and  authority  to 
hear,  try,  and  determine  them,  after  as  before  the  repeaL 
By  the  service  of  process  according  to  the  law  as  it  existed 
at  the  time  the  actions  wei^  instituted,  their  jurisdiction  of 
the  persons  of  the  defendants  was  complete  The  cause  of 
action  remained  the  same ;  and  with  the  exception  of  the 
length  of  time  for  which  the  mortgaged  premises  were  re- 
quired to  be  advertised  before  sale,  the  nature  and  form 
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ot  the  subsequent  proceedings  continued  precisely  as  be- 
fore. 

The  error  seems  to  have  arisen  from  supposing  this  case 
to  be  like  those  where  the  repeal  of  a  statute  creating  a  cause 
qf  action^  or  remedy j  or  coriferring  jurisdiction  where  it  did 
not  btfore  exists  has  been  holden  to  carry  with  it  actions 
pending  at  the  time  of  such  repeal  That  such  is  the  effect 
of  an  absolute  repeal  of  statutes  of  that  character,  is  so  abun- 
dantly established  by  the  authorities,  as  not  to  admit  of  a 
doubt  or  discussion.  The  most  familiar  instances  of  the  first 
class,  or  where  the  statutes  give  the  right  of  action,  are  to  be 
found  in  those  cases  where  the  unqualified  repeal  of  a  penal 
statute  upon  which  a  pending  action  was  founded,  has  been 
held  to  extinguish  the  suit  In  such  cases,  it  has  been  held 
that  where  the  statute  is  repealed  after  verdict  for  the  penalty, 
but  before  judgment,  or  pending  an  appeal  to  a  superior, 
from  the  judgment  of  an  inferior  court,  no  judgment  what- 
ever can  be  pronounced.  The  subject  matter  or  cause  of 
the  action  is  gone ;  it  is  as  if  it  had  never  existed.  There 
is  nothing  for  which  the  court  can  give  judgment  The  con- 
sequences of  the  repeal  of  such  a  statute  are  the  same  in 
civil  as  in  criminal  cases. 

Of  the  second  class  of  cases,  or  where  the  remedy  or  action 
itself  is  abolished,  Thayer  vs.  Learoy^  11  Maine,  284,  is  a 
good  illustration.  It  had  always  been  held  in  that  state,  that 
by  virtue  of  certain  English  statutes  there  adopted,  an  action 
of  debt  would  lie  against  a  jailor  for  an  escape  of  a  prisoner 
in  execution.  Pending  such  an  action  the  legislature  passed 
an  act  providing  that  no  action  should  thereafter  be  motn- 
tained  to  recover  damages  for  the  escape  of  any  debtor,  com- 
mitted on  execution,  except  by  a  special  action  on  the  case. 
The  court  decided  .that  the  suit  abated,  and  that  the  creditor 
must  resort  to  his  action  on  the  casa  The  remedy  by  action 
of  debt  was  abolished  by  the  negative  words  of  the  statute, 
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and  the  action  on  the  case  substituted.  In  that  case  the  stat- 
ute operated  upon  the  remedy  or  form  of  the  action,  but  in 
nowise  affected  the  cause  of  it 

Cases  of  the  third  kind  arise  where  the  repealing  act 
operates  upon  the  court,  and  deprives  it  of  the  power  to  pro* 
oeedy  as  it  had  the  right  to  do  under  the  repealed  act,  or 
where  jurisdiction  over  particular  subjects  is  transferred  by 
act  from  one  court  or  tribunal  to  another.  In  such  cases,  if 
there  be  no  provision  reserving  to  the  court  or  tribunal  be- 
fore which  the  action  or  proceeding  is  pending,  the  power  to 
proceed  and  determine  it,  it  is  at  an  end,  and  no  farther  steps 
can  be  taken.  Springfield  vs.  CommisriafurBj  &c.,  6  Pick, 
501,  is  a  case  of  this  kind.  An  act  of  1825  conferred  upon 
the  commissioners  of  highways  certain  powers,  by  another 
statute  passed  in  1827,  it  was  repealed,  and  the  powers  vested 
in  the  county  commissioners.  In  the  latter  act  there  was  no 
clause  saving  to  the  commissioners  of  highways  the  power 
to  proceed  and  act  upon  the  complaints  and  proceedings  in- 
stituted and  pending  before  them.  The  court  decided  that 
they  had  no  authority  to  proceed  in  the  case  before  them, 
though  it  was  pending  at  the  time  the  last  act  was  passed. 

After  a  patient  examination  of  all  the  authorities  upon  this 
subject,  within  our  reach,  and  which  it  is  deemed  unneces- 
sary to  ate  here,  it  is  believed  that  none  can  be  found  going 
beyond  the  principles  above  laid  down.  Some  falling  short  of 
them,  and  sustaining  broader  doctrines,  may  be  found.  In 
MiichelPs  Lessee  w.  Eyster,  7  Ohio,  257,  it  was  held  that  the 
repeal  of  a  statute  which  created  the  remedy  of  foreign  at- 
tachment, without  any  saving  clause  as  to  suits  then  pending, 
did  not  abate  or  extinguish  such  suits,  where  by  the  repeal- 
ing act  the  provisions  of  the  former  statute  were  re-enacted. 

It  is  very  evident  that  the  case  before  us  does  not  Ml 
within  these  principles ;  and  if  we  were  compelled  to  hold 
that  the  act  of  1858  created  or  presoibed  the  process  by 
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which  foreclosure  actions  were  to  be  commenced,  we  do  not 
see  how  we  could  then  decide  that  the  action  so  commenced^ 
abated,  or  was  extinguished  by  its  repeal.  It  would  then  re« 
late  only  to  the  form  of  the  process  by  which  the  court  wfis 
to  obtain  jurisdiction  of  the  persons  of  the  defendants ;  and 
after  such  process  had  been  issued  and  serred,  and  had  thus 
performed  its  entire  office,  it  is  difficult  to  perceive  how  the 
repeal  of  the  act  could  affect  it  or  the  jurisdiction  of  the  court, 
acquired  by  virtue  of  it  It  would  then  seem  to  come  strictly 
within  the  rule  by  which  it  is  held  that  every  thing  done  un- 
der a  statute  while  in  force,  remains  valid,  though  the  statute 
may  afterwards,  be  repealed  There  could  then  be  no  valid 
objection  to  the  plaintiff's  proceeding  to  trial  and  judgment, 
particularly  where,  as  in  this  case,  the  time  for  answering,  as 
prescribed  by  the  repealed  act  had  fully  expired. 

We  are  not,  however,  willing  to  concede  that  the  act  of 
1858,  provided  the  process  by  which  foreclosure  actions  were 
to  be  thereafter  commenced.  There  is  nothing  on  the  face  of 
the  act  which  warrants  such  a  conclusion.  On  the  contrary, 
its  language  strongly  sustains  the  opposite.  Title  5  of  the 
Ck)de  of  Procedure,  prescribed  the  form  of  the  summons,  and 
the  manner  in  which  all  civil  actions  were  to  be  commenced. 
The  act  of  1858  provided  only  for  the  mode  of  conducting 
proceedings  in  foreclosure  actions  after  they  had  been  com- 
menced in  the  manner  thtn  directed  by  law.  It  declared 
that  the  defendants  in  such  actions  should  have  six  months' 
time  cfier  the  service  qf  the  eummonsy  or  publication  of  notice^ 
as  then  required  by  law,  to  answer  the  complaint,  and  that 
no  defsiult  should  be  entered  until  after  the  expiration  of  such 
time.  The  legislature  could  not,  by  language,  have  more  un- 
mistakably evidenced  their  intention  not  to  interfere  with  the 
existing  mode  of  commencing  such  actions.  Such,  we  b^ 
lieve,  has  been  almost  the  universal  understanding  and  prac- 
tice of  the  profession.    The  decision  of  this  court  in  the  case 
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of  Lawrence  et  al  vs.  Brown  et  oLy  made  at  the  January  teim, 
1859,  which  was  referred  to  on  the  argument,  does  not,  as  we 
understand  it,  conflict  with  the  views  here  taken.  Unfor- 
tunately the  opinion  in  that  case  has  been  lost  The  point 
determined  was  that  a  summons  which  required  the  defen- 
dants to  answer  the  complaint  within  six  months,  after  serv- 
ice, ought  not  to  have  been  set  aside  for  that  reason.  The 
court  considered  that  in  accordance  with  the  spirit  of  our 
present  practice,  a  summons  which  correctly  apprised  the 
defendant  of  what  he  was  required  by  law  to  do,  in  order 
to  make  his  defense,  ought  not,  on  that  account,  to  be  quash- 
ed. It  was,  however,  at  the  same  time,  expressly  held  that 
a  summons  requiring  an  answer  within  twenty  daysj  was 
valid  and  proper,  provided  the  plaintiff  waited  the  period  of  six 
months  before  proceeding  to  judgment 

It  follows,  from  this  view  of  the  act,  that  the  only  provis- 
ions of  the  code  repealed  by  the  4th  section,  were  so  much  of 
the  second  and  third  sub-divisions  of  sec.  158,  as  authorized 
the  plaintiff,  in  such  action,  upon  proof  of  no  answer,  &a,  to 
apply  to  the  court  for  the  relief  demanded  in  the  complaint, 
at  any  time  after  the  expiration  of  twenty  days  after  service  of 
the  summons,  either  personally  or  by  publication.  These 
provisions,  so  far  as  they  related  to  foreclosure  actions,  were 
undoubtedly  repealed.  A  further  conclusion  supported  by 
this  construction,  is  that  the  repeal  of  the  act  of  1858,  by  the 
act  of  1859,  in  no  way  affected  pending  suits,  except  as  to  the 
time  when  the  defendants  were  to  be  considered  in  default, 
or  when  plaintiffs  were  permitted  to  apply  for  judgment 
All  the  other  provisions  of  the  former  act  were  supplied  by 
the  latter.  This  is  a  question,  however,  not  properly  to  be 
discussed  here,  as  we  are  clearly  of  opinion  that  the  plaintiff 
was  at  liberty  to  proceed  to  judgment  for  want  of  an  answer 
after  the  time  fixed  for  answering  by  the  repealed  act  had 
elapsed. 
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The  order  of  the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  according  to  this 
opinion. 


CORNELL  V8.  SKINNER  et  aL 

AFPSAL  PROM  CIBCUIT  COURT,  RACINE  COITNTT. 
HMTd  Ootober  20, 1859.]  [DMided  Fobnury  1, 1860. 

Mortgage — Practice — Statutes  Repeal  ^ 

Where  a  party  had  oommencad  a  foreolosnre  of  a  mortgage  under  a  statato  which 
required  the  defendant  to  answer  in  six  months,  and  before  that  time  ex- 
pired, and  after  the  defendants  had  entered  their  appearanee  in  the  cause,  the 
■tatnte  was  repealed,  thus  leaTing  no  statute  or  rule  of  court  prescribing  the 
time  in  which  the  answer  should  be  put  in ;  such  repeal  does  not  abate  the  suit, 
but  the  plaintiff  may  serre  a  notice  on  the  defendants  to  show  cause,  and  on 
their  neglect  to  answer,  or  show  cause,  judgment  will  be  entered  bj  the  court  as 
for  a  defkult 

This  was  an  action  commenced  by  Latham  Cornell  against 
Russell  Skinner,  Alice  E.  Skinner,  Otis  K  Stevens,  Mary  A. 
Stevens,  Edwin  Skinner,  Henry  Skinner,  Richard  Van  Alstine, 
Charles  D.  Wicker,  Joel  H.  Wicker,  Columbus  A.  Orvis,  Wil- 
liam H.  Dewey,  David  Rhodes,  Alex.  McClurg,  James  D.  Van- 
hovenburg,  Nicholas  Schneider,  Benjamin  Raymond,  Charles 
P.  Raymond,  John  G.  Conroe,  Hugh  Gorton,  Phillip  Lovell, 
John  Eimber,  Charles  Fountain,  John  C.  Tucker,  Thomas 
Smith,  jr.,  Charl^  L.  Curtis,  and  John  Heley,  to  foreclose  a 
mortgage,  as  stated  in  the  opinion  of  the  court  In  addition 
to  the  facts  therein  stated,  it  is  only  necessary  to  add  that  at 
the  commencement  of  the  suit,  the  defendants  had,  by  law, 
six  moths  in  which  to  answer  the  complaint  But  that  act 
was  repealed  by  chapter  220,  General  Laws  1859,  pubUshed 
April  2d,  1859,  in  express,  words,  thus  leaving  no  time  in 
which  the  defendants  were  to  answer. 

Wakeley  and  Tenney^  for  the  appellant 
Paine  and  Millett,  for  the  respondents. 
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By  the  Coiirtj  Dixon,  C.  J.  This  is  an  action  for  the  fore- 
closure of  a  tnortgage.  The  summons  and  complaint,  in  the 
usual  form,  were  served  on  the  15th  of  November,  1848. 
On  the  8th  of  December  following,  the  defendants,  by  their 
attorneys,  Spooner  and  Dale,  entered  their  appearance.  On 
the  28th  of  April,  1859,  the  plaintiff,  after  due  notice  to  the 
attorneys  of  the  defendants,  applied  to  the  court  for  judgment* 
This  application,  which  was  resisted  by  the  defendants'  attor- 
nejrs,  was  granted  by  the  court,  and  judgment  in  the  usual 
form«  rendered  for  the  plaintiff  On  the  S8th  of  the  follow- 
ing May,  the  circuit  court,  upon  the  motion  of  the  defend- 
ants, vacated  the  judgment  The  reasons  assigned  for  vacat- 
ing it  were  ^  that  the  time  to  answer  given  the  defendant  by 
statute,  had  not  expired  when  the  judgment  was  entered,  and 
that  the  action  was  abated  by  virtue  of  chapter  2i0,  of  the 
Oeneral  Laws  of  1859.''  From  the  order  vacating  the  judg- 
ment, the  plaintiff  took  this  appeal. 

It  will  be  seen  at  a  glance  that  the  only  substantial  point  of 
difference  between  this  case  and  that  of  Beebe  vs.  0^ Brian  ei 
al,  9Ujiraj  481,  already  decided,  is  that  in  this  case  the  appli- 
cation for  judgment  was  made  b^ore  the  expiration  of  the 
six  months  time  to  answer  given  by  the  repealed  act  of  1858, 
while  in  that  it  was  made  iffter.  The  forma  in  which  the 
questions  are  raised  differ.  There  the  appeal  was  from  an 
order  refusing  to  allow  judgment  to  be  entered.  Here  it  id 
from  an  order  vacating  a  judgment  already  rendered.  Tha 
grounds  of  both  ordei^  are  the  same,  with  the  exception 
above  stated.  The  points  discussed  in  that  case  need  not  be 
noticed  here  further  than  to  say  that  under  the  principles 
ihere  held,  the  suit  did  not  abata  The  controversy  is,  there- 
fore, reduced  to  the  single  question,  whether  a  judgment,  ren- 
dered against  defendants  who  have  been  regularly  served 
with  process  and  duly  notified  of  the  plaintiff's  intended 
application  therefor^  ought  to  be  set  aside  or  vacated  because 
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there  wm  do  provision  of  statnte,  or  rule  of  law  or  court, 
prescribing  the  time  within  which  they  were  to  answer,  or 
when  the  plaintiff  should  be  at  liberty  to  proceed  against 
them  as  by  default 

The  act  of  1858  having  repealed  so  much  of  sec.  168,  of 
flie  code  as  authorized  an  application  for  judgment  in  fore- 
closure actions,  after  the  expiration  of  twenty  days  from  the 
time  of  service,  in  case  no  answer  was  put  in,  and  substituted 
in  place  thereof  the  period  of  six  moths,  and  the  act  of  1859 
having  absolutely  repealed  that  of  1858,  without  any  substi* 
tuted  provisions  as  to  the  time  to  answer  in  pending  actions, 
left  the  suit  in  this  very  singular  and  anomolous  position. 
There  was  no  rule  of  law  or  practice  prescribing  when  Ae 
defendant  should  put  in  his  answer,  or  when  the  plaintiff  might 
proceed  to  judgment  for  waat  of  it  It  is  vain  to  consult  the 
books  for  authorities  on  such  a  question^  for  never,  since  the 
proceedings  of  courts  of  law  or  equity  have  been  handed 
down  to  us  by  means  of  written  or  printed  reports,  has  there 
to  our  knowledge  been  a  time  when  there  was  not,  by  some 
provision  of  statute  or  rule  of  court,  a  day  certain  given,  b^ 
fore  which  the  defendant  was  permitted  to  answer,  and  after 
which  the  plaintiff  might  not  proceed  for  want  of  it 

This  is  one  of  the  many  questions  which  have  been 
brought  before  this  court  growing  out  of  the  enactment,  re- 
peal,  and  subsequent  partial  re-enactment  of  our  so-called 
mortgage  stay  law,  and  resulte  from  an  unpardonably  hasty 
and  inconsiderate  course  of  l^islation.  The  evils  of  such 
legislation  have  been  often  felt  and  frequently  commented 
upon.  ^No  attention,''  says  Mr.  Sedgwick  in  his  treatise 
^  can  be  paid  to  our  statutory  laws  without  observing  the 
mischiefs  resulting  from  ill  considered  legislation,  violent  and 
sweeping  innovation,  or  the  hasty  repeal  of  previous  enacts 
ments.  The  inconveniences  consequent  upon  retroactive 
statutes  are  <^n  of  the  most  serious  character,  and  cannot  be 
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too  frequently  pointed  out,  nor  too  often  insisted  on."  Per- 
haps some  consolation  ought  to  be  drawn  from  the  fact  that 
these  are  evils  of  no  modern  date,  and  that  they  are  not  con- 
fined to  our  state  or  country.  •^The  mischiefs/'  says  Sir 
William  Blackstone,  in  his  lecture  on  the  study  of  the  law, 
^  that  have  arisen  to  the  public  form  inconsiderate  alterations 
in  our  laws,  are  too  obvious  to  be  called  in  question ;  and 
how  far  they  have  been  owing  to  the  defective  education  of 
our  senators,  is  a  point  well  worthy  of  attention.^'  ^  For,  to 
say  the  truth,  almost  all  the  perplexed  questions,  almost  all  the 
niceties,  intricacies  and  delays,  (which  have  sometimes  dis- 
graced the  English,  as  well  as  other  courts  of  justice,)  owe 
their  original  not  to  the  common  law  itself,  but  to  innova- 
tions that  have  been  made  in  it  by  acts  of  parliament — *  over 
laden,'  (as  Sir  Edward  Coke  expresses  it,) '  with  provisos  and 
additions,  and,  many  times,  on  a  sudden  penned  or  concocted 
by  men  of  none  or  very  little  judgment  in  the  law.' " 

Although  that  learned  commentator  was  an  ardent  devotee 
to  the  common  law,  yet  the  remarks  may  not  be  altogether 
unworthy  ifif  attention  in  our  own  times.  The  mischiefe  still 
exist  to  an  equal,  if  not  a  greater  extent,  both  in  this  country 
and  England.  The  Lord  Chief  Justice,  in  debate  in  the 
House  of  Lords  in  1850,  said  that  ^  the  real  evil  under  the 
present  sjrstem  was  that  nine-tenths  of  the  time  of  the  judges 
was  taken  up  in  endeavoring  to  reduce  to  intelligibility  the  ill 
digested  legislation  of  their  Lordships'  House."  It  is  cer- 
tainly better  that  some  evils  of  past  l^islation  should  be 
endured,  than  that  we  should,  by  sweeping  innovations  and 
hasty  repeals,  be  kept  constantly  in  doubt  as  to  what  the  law 
really  is. 

In  Seebee  t».  (ySrien,  Supra^  481,  we  decided  that  the 
plaintiff  without  notice  to  the  defendants,  who  had  not  ap- 
peared, might  proceed  to  judgment  at  the  expiration  of  six 
months  after  the  service  of  procesa    The  question  here  is. 
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whether  he  could  do  so  before  the  six  months  had  expired, 
upon  giving  notice  of  his  intention  so  to  do  to  the  defend- 
ants, all  of  whom  had  appeared  in  the  action.  It  was  con- 
tended on  the  argument,  that  as  there  was  no  rule  of  law 
fixing  the  time  within  which  the  defendants  must  answer  or 
be  in  default,  and  as  the  court  had  acquired  jurisdiction  of 
their  persons  by  the  service  of  the  summons,  the  plaintiff  was 
at^liberty,  without  notice  to  them,  at  any  time  when  the  court 
was  in  session  for  the  transaction  of  such  business,  to  apply 
for  and  obtain  his  judgment  In  other  words,  it  was  said  that 
the  defendants,  if  they  desired,  were  bound  to  answer  at 
once,  or  at  least  that  they  must  take  notice  of  the  sessions  of 
the  court  and  be  before  it,  either  personally  or  by  attorney,  and 
when  the  application  was  made,  make  known  their  intention 
to  answer,  and  contest  the  plaintiff's  claim  on  the  merits,  and 
obtain  leave  for  that  purpose.  We  do  not  think  this  doctrine 
can,  or  ought  to  be  sanctioned.  It  has  been  so  long  the 
practice  to  give  to  a  defendant  his  day  certain  in  which  to 
plead,  and  so  careful  has  the  law  always  been  to  guard 
against  surprise  in  such  matters,  that  we  think  it  would  be  a 
violation  of  well  settled  and  sound  principle.  A  plaintiff 
intending  to  take  judgment  before  the  expiration  of  the  time 
to  answer  fixed  by  the  repealed  act,  should  at  least  be  re- 
quired to  give  notice  of  such  intention. 

In  this  case,  however,  notice  was  given,  and  the  defendants 
appeared  and  resisted  the  application.  The  case  does  not  show 
upon  what  grounds  such  resistance  was  made,  but  the  infer- 
ence is  that  they  were  the  same  as  those  subsequently  urged 
upon  the  motion  to  vacate.  At  all  events,  it  does  not  appear 
that  they  offered  to  answer  or  contest  the  plaintiff's  demand  on 
the  merits.  If  they  had  done  so,  or  satisfied  the  court  that  they 
had  any  good  defence,  it  would  have  been  proper  to  have  re- 
fused the  application  and  allowed  them  to  answer.  Not  hav- 
ing done  this,  judgment  was  pronounced  against  thenu    Was 
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this  judgment  so  irregtilar  as  to  warrant  its  being  vacated  for 
ttie  reasons  stated  in  the  motion  ?    We  Aink  not    It  violaled 
no  rule  of  law  or  practice,  and  by  it  exact  justice  was  admin- 
istered between  the  parties. 
The  order  of  the  circuit  court  is  reTersed,  with  costs. 

Paine,  J.  dissented  from  the  decision  in  this  case,  but  wrote 
no  opinion. 


WIGGINS  vs.  SILVERTHORN. 

APPEAL  FROM  CIBCUIT   COUBT,  BOCK   COUNTT. 
Hwd  OetobflT  30,  1869.]  [Bedded  Fbbrauj  7,  18M. 

Frauds — Practice — Motions. 

W.  had  a  eontnot  for  the  sale  of  real  estate,  and  paid  eondderable  of  the  parehaie 
moaey,  when  the  Tendor  sold  the  land  to  8^  W.  then  obtained  a  de«ee  tat 
QMeifie  performaneey  aftmravda  a  jadgmeot  eieditor  of  the  Tender  Itfied  an 
ezeontion  open  the  eame  land,  and  fold  it,  beooming  a  pnrohaeer,  and  then 
assigned  to  6.;  bnt  the  execution,  sale  and  assignment  were  intended  to  defrand 
W.  out  of  his  pnrcbase  moneys  Held,  that  neh  a  sale  wo^d  be  set  aside  npon 
the  motion  of  W.  as  being  in  fka«d  of  hit  rights. 

This  was  a  motion  made  by  Alexander  C.  Wiggins,  the  re- 
spondent here,  in  the  circuit  court  for  an  order  setting  aside  and 
vacating  a  sale  of  real  estate  made  by  the  sheriff  of  Rock  conn- 
ty,  by  virtue  of  an  execution  issued  out  of  the  circuit  court  for 
Rock  county,  upon  a  judgment  recovered  by  R  P.  Doty  against 
Spencer  Snyder.  The  motion  was  based  upon  petition  and 
affidavits;  copies  of  which,  with  notice  of  the  motion,  was 
served  personally  upon  the  appellants. 

On  the  22d  day  of  November,  1853,  Snyder  was  the  own- 
er of  two  piyes  of  land,  in  the  county  of  Rock ;  one  being 
the  N.  i  of  s:  K  ^  of  sec.  28,  T.  3,  R.  11,  80  acres ;  the  other, 
&W.  j^  of  N.  EL  j^  of  N. W.  ^  of  sec  36^  T.  3,  R.  1  a    These  pieces 
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of  laud  do  not  adjoin  each  other,  and  do  not  constitme  one 
piece  or  tract  Janudry  i85th,  1853,  Do^  recovered  judgment 
before  a  justice  of  the  peace  against  Snyder  for  $62  89  damages 
and  costs ;  and  on  the  27ih  day  of  January,  1853,  caused  a 
transcript  to  be  filed  in  the  office  of  the  clerk  of  tbe  circuit 
court,  so  that  it  became  a  lien  upon  this  land  owned  by 
Snyder. 

November  22d,  1853,  Snyder  entered  into  a  contract  with 
Wi^ns  to  convey  to  him  the  N.  j^  of  S.  R  ^  of  sec  28. 
Wiggins  paid  two  hundred  dollars  of  the  purchase  money ; 
Snyder  continuing  to  occupy  the  premises,  under  the  terms 
of  the  agreement.  On  the  16th  day  of  March,  1854,  Snyder 
and  his  wife  conveyed  the  two  tracts  of  land  to  Lewis  T.  Sil- 
verthorn ;  they  conspiring  together  to  cheat  Wiggins  out  of 
the  $200,  and  to  prevent  him  from  obtaining  a  specific  per- 
formance of  the  contract,  Silverthom  being  cognizant  of  the 
agreement  with  Wiggins.  June  24tb,  1854,  Wiggins  filed  his 
bill  against  Snyder  and  Silverthom  and  Mrs.  Snyder,  to  com- 
pel  specific  performance,  and  obtained  a  decree  in  November, 
1859.  July,  1853,  Doty  sued  out  execution  on  his  judgement, 
before  the  justice,  and  on  it  made  ^27  05  out  of  Snyder's  per- 
sonal property.  This  execution  was  returned  September  15th, 
1S53.  May  5th,  1854,  Doty  caused  an  execution  to  be  issued 
out  of  the  circuit  court  on  his  judgment  to  collect  the  full 
amount ;  not  having  then  filed  any  evidence  of  an  execution 
having  been  issued  before  the  justice.  That  execution  was 
delivered  to  the  sheriff  of  the  county  of  Rock,  who,  by  virtue 
of  it,  levied  upon  both  these  tracts  of  land ;  and,  June  22d, 
1854,  sold  both  tracts  for  the  gross  sum  of  083  65,  being  the 
full  amount  of  the  judgment,  interest  and  costs,  and  expenses 
of  sale ;  and  R  P.  Doty  was  the  purchaser.  Doty  subse- 
quently assigned  the  certificate  of  sale  to  Finley  Silverthom. 
The  petition  states  that  Doty,  when  applied  to  by  the  attorney 
of  Wiggins  to  redeem,  stated  that  John  R.  Bennett,  who  was 
the  solicitor  for  Silverthom  and  Snyder  in  the  suit  of  Wiggins 
against  them,  had  redeemed  the  land  from  the  sale ;  that  John 
R.  Bennett  did  n^otiate  with  Doty  for  the  certificate,  but  in^ 
stead  of  redeeming,  took  an  assignment  to  Finley  Silverthom ; 
and  states  upon  belief  that  Finley  paid  no  consideration  for 
the  assignment,  and  that  he  took  and  holds  the  assignment 
for  tbe  benefit  of  Liewis  or  Snyder,  and  the  assignment  was 
taken  for  the  sole  purpose  of  defrauding  Wiggins  of  his  in- 
terest in  the  land  under  his  contract  with  Snyder. 
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At  the  time  of  making  the  contract  for  the  sale  of  the  eighty 
acres  between  Wiggins  and  Snyder,  there  was  a  mortgage 
upon  the  two  pieces  of  land,  executed  by  Snyder  and  wife, 
to  Smith  Halstead,  dated  July  21,  1851.  A  decree  of  foreclo. 
sure  and  sale  under  that  mortgage  was  obtained  on  the  5th 
December,  1854,  and  the  mortgaged  premises  were  advertised 
to  be  sold  on  30th  day  of  March,  1857.  Wiggins  offered  to 
pay  the  amount  of  the  decree  and  costs  to  the  complainant 
in  the  case,  and  demanded  an  assignment  of  the  decree. 
That  was  refused,  and  he  paid  the  amount  of  the  decree,  in- 
terest and  cost,  amounting  to  {^564  65^  to  the  solicitors  for  the 
complaint,  in  order  to  protect  bis  interest  in  the  eighty  acre 
tract  under  said  contract 

The  motion  was  made,  and  an  order  vacating  the  sale  en- 
tered on  the  25th  day  of  January,  1859.  From  this  order  the 
two  Silverthorns  appeal  to  this  court 

«7.  •<*.  SleepeTy  for  the  respondent 

By  the  Courty  Paine,  J.  The  appellants  in  this  case  have 
furnished  no  brief,  and  given  no  information  as  to  the  grounds 
relied  on  for  reversing  the  order.  Under  these  circumstances, 
we  have  neither  the  time  nor  the  inclination,  to  examine  a 
long  case  very  critically,  to  see  what  questions  might  be 
made  upon  it  But  upon  looking  through  it,  assisted  by  the 
brief  of  the  respondent's  counsel  as  to  the  questions  made, 
we  have  seen  no  reason  for  reversing  the  order. 

There  is  much  in  the  evidence  going  to  show  a  fraudulent 
collusion,  for  the  purpose  of  depriving  the  respondent  of  the 
benefit  of  his  contract  for  the  purchase  of  the  land,  and  that 
the  assignment  of  the  certificate  of  sale  to  Finley  Silverthom 
was  in  pursuance  of  this  design.  It  also  appears  that  Wig- 
gins attempted  to  redeem  firom  the  sale  on  Doty's  execntion, 
and  would  have  done  so,  but  was  informed  that  Silverthom 
had  redeemed,  by  which  he  understood  that  it  was  Lewis  F. 
Silverthom,  with  whom  he  was  already  in  litigation  with  re- 
spect to  it  This  was  such  a  mistake  of  fact  as  would  per- 
haps be  a  sufficient  ground  for  equitable  relie£    And  taken 
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ia  connection  with  the  strong  probability  that  the  assignment 
of  the  certificate  to  Finley  Silverthom  was  really  for  the 
benefit  of  Lewis  F.,  we  think  it  justifies  the  order  appealed 
from. 

The  order  is  aflSrmed  with  costs. 


HOWLAND  w.  NEEDHAM. 

APPEAL   FROM    CIRCmT   COURT,  RACINE  COUNTT. 

* 

Heard  NoTember  2Z,  1869.]  [Decided  JanuBij  7,  I860. 

Execution — Ejectment — Imprisonment  for  Debt. 

An  exeeation  een  iasae  against  the  body  of  the  defendant  upon  a  Judgment  for  dam- 
agea  for  withholding  real  propertj,  and  the  renta  and  profits,  where  ponnant 
ieotion  73  of  the  oode,  a  olaim  for  f nch  damages  was  united  in  the  complaint  in 
the  action  for  the  reoorery  thereof. 

The  action  of  ejectment  is  an  action  tx  delicto,  and  the  16th  section  of  Article  L  of 
the  constitution,  proTiding  that  *'no  person  shall  be  imprisoned  for  debt  arising 
out  0^  or  founded  upon  contract,"  does  not  apply  to  the  judgment  rendered  in 
such  action,  but  the  plaintilT  is  entitled  to  haye  a  ca.  «a.,  to  enforce  his  Judgment 
against  the  defendant. 

Though  the  legislature  may  change  the  form  of  the  action,  they  cannot  change  the 
etMttce.  They  may  make  but  one  form  of  actiou,  but  they  cannot  change  torta 
into  contracts,  nor  contracts  into  torts. 

This  was  an  action  commenced  bv  Richmond  W*  How- 
land  against  William  L.  Needham,  for  false  imprisonment 
The  complaint  was  in  the  usual  form^  and  avered  an  impris- 
onment for  four  days  in  the  common  jaiL  The  answer  of 
the  defendant  after  the  general  denial,  stated  that  he  had 
caused  an  execution  to  issue  out  of  the  circuit  court  of  Ra- 
cine county,  on  a  judgment  in  his  favor  against  the  plaintiff 
and  one  Moses  Adams,  on  which  the  sheriff  anested  and  im- 
prisoned the  plaintiff,  where  he  remained  for  two  minutes. 
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The  execution  was  issued  upon  a  judgment  recovered  against 
the  plaintiff  and  Adams  for  $S9S,  in  an  action  of  ejectment ; 
and  the  plaintiff  had  been  taken  in  custody  for  the  want  of 
goods^  &C.,  and  he  had  committed  him  as  he  had  a  right  to  da 
On  the  trial  before  the  court  and  jury,  the  plaintiff  recovered 
judgment  for  $400.  The  evidence  showed  the  imprisonment 
upon  the  execution,  as  stated  in  the  plea,  for  half  an  hour; 
when  the  plaintiff  was  discharged  upon  a  habeas  corpus. 
The  circuit  judge  charged  the  jury  that  ^  the  judgments  and 
executions  which  had  been  given  in  evidence,  did  not  au- 
thorize the  imprisonment  of  the  plaintiff,  and  that  they  con- 
stituted no  justification  to  the  defendant,  and  were  no  defense 
in  this  action  and  that  an  execution  against  the  body,  was 
not  authorized  by  said  judgment 

^That  if  the  jury  believed,  from  the  evidence,  that  the  plain- 
tiff did  not  cause  the  defendant  to  be  imprisoned  wickedly, 
wilfully,  and  maliciously  on  said  judgment  and  execution,  or 
with  a  wilful  and  malicious  intent  to  injure  him,  you  are  at 
liberty  not  only  to  give  the  plaintiff  the  damages  he  actually 
sustained  in  consequence  of  the  imprisonment,  but  you  may 
give  hitn  such  exemplary  damages  as  you  may  think  just  and 
proper  considering  all  the  circumstances  and  the  wealth  of 
the  defendant 

^I^on  the  contrary,  you  believe  that  the  imprisonment  was 
caused  by  the  defendant  honestly  believing  that  the  judg- 
ment and  execution  legally  and  properly  authorized  the  im- 
f)risonment  in  the  course  of  collecting  his  judgment,  and  be- 
ieved  that  the  course  he  pursued  was  the  proper  and  only 
course  to  collect  his  judgment,  and  that  he  was  actuated 
purely  by  a  desire  to  collect  his  judgment,  and  not  actuated 
by  a  desire  or  intention  unnecessarily  to  injure  the  plaintiff, 
then  plaintiff  is  not  entitled  to  recover  smart  money  or  vin- 
dictive damages,  but  he  is  entitled  to  recover  the  damages 
which  he  sustained  in  consequence  of  the  imprisonment, 
and  necessarily  growing  out  of  the  imprisonment ;  and 
such  damages  are  to  be  found  by  you  from  all  the  facts  in 
the  case,  which  have  been  given  in  evidence  upon  the 
trial  The  cost  and  expense  of  getting  discharged  from 
imprisonment,  services  of  counsel  and  attorney,  and  all  other 
expenses  incurred  by  him  in  getting  discharged  from  jail,  are 
proper  subjects  for  you  to  consider.  The  injury  to  the  plain- 
tiff's feelings,  injury  to  his  renutation,  his  actual  suffering  in 
body  and  mind  are  actual  damages^  and  are  all  proper  for 
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yon  to  consider  and  take  into  account  in  estimating  the  act- 
ual damage  which  he  suffered,  and  a  suitable  compensation 
for  such  injury,  pain,  suffering,  and  loss  of  reputation  should 
be  allowed  by  you  as  actual  damage,  in  addition'  to  what  you 
may  think  proper  to  allow  for  the  loss  of  time,  expense,  and 
cost  to  which  he  was  subjected  by  said  imprisonment 

From  that  judgment  the  defendant  Needham  appealed  to 
this  court 

John  W.  Cary^  for  the  appellant,  relied  on  the  State  Ck)n- 
stitution.  Art  L,  §  16;  Code,  §  198;  3  Black  Com.,  117;  1 
Chitty  PI.,  97,  98,  125,  187;  R.  S.,  1849,  5QQ,  §  30,  31;  Gra- 
ham's Pr.,  836-7;  Pomeroy  vs.  Crocker ,  2  Wis.,  112. 

Paine  ^  Millett,  for  the  respondent 

Sy  the  Cauriy  Dixon,  C.  J.  The  record  in  this  case  pre- 
sents one  question  which  is  decisive  of  the  action.  It  is 
whether  an  execution  can  issue  against  the  body  of  a  de- 
fendant upon  a  judgment  for  damages  for  the  withholding  of 
real  property,  and  the  rents  and  profits,  where,  pursuant  to 
section  83,  of  the  Code  of  Procedure,  a  claim  for  such  dam- 
age w&s  united  in  the  complaint  in  an  action  for  the  recovery 
of  such  property.  To  determine  it  we  have  only  to  ascertain 
whether  the  damages  recovered  arose  out  of,  or  were  founded 
upon  a  contract  expressed  or  implied. 

The  sixteenth  section  of  the  first  Article  of  the  Constitution, 
provides  that  no  person  shall  be  imprisoned  for  debt  arising 
out  0^  or  founded  on  such  contract  In  other  cases  the  judg- 
ment debtor  may  be  imprisoned  under  such  regulations  as 
are  prescribed  by  statute.  That  yectment  was  an  action  ex 
delicto,  is  clearly  indicated  by  its  name  of  ^  action  of  trespass 
in  ejectment,'^  3  Black.  Com.,  199.  It  is  also  clear  that  the 
wrongful  receipt  by  the  tenant  in  possession  of  the  mesne 
profits,  or  the  withholding  of  the  possession  from  the  lawful 
owner  has  always  been  regarded  as  a  forty  for  which,  by  the 
common  law,  an  action  of  trespass  might  be  maintained.  In 
Vol  X.  32 
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treating  of  the  action  of  ejectment,  Bladcstone,  vol  3,  p.  305, 
says:  ^  The  damages  recov^!^  in  these  actions,  though  form- 
erly their  only  intent,  are  now  usually,  since  the  title  has 
been  considered  the  principal  qaestion,  very  small  and  in- 
adequate ;  amounting,  commonly,  to  one  shilling,  or  some 
other  trivial  sum.  In  order,  therefore,  to  complete  the  remedy, 
when  the  possession  has  been  long  detained  from  him,  that 
had  the  right  to  if,  on  action  qf  trespass  also  lieSj  after  a  re- 
covery in  ejectment  to  recover  the  mesne  profits  which  the 
tenant  in  possession  has  wrongfully  received.''  The  unlaw- 
ful detention  of  the  possession  is  considered  in  the  law  as  a 
torongf  and  as  such  redressed.  We  do  not  see  how  it  can  be 
otherwise  regarded.  The  record  of  the  action  of  ejectment, 
in  which  the  judgment  for  damages  in  this  case  was  ren- 
dered, appears  wholly  unconnected  with  any  contract  The 
fact  that  the  remedy  by  action  of  trespass  has  never  obtain- 
ed in  this  state,  in  no  way  affects  or  changes  the  nature  of 
the  injury  complained  of.  The  suggestion  on  die  roll  pro- 
vided by  the  statutes  of  1849,  was  substantially  the  same 
thing.  So  in  the  claim  for  damages  which  the  plaintiff  id 
now  permitted  to  unite  with  his  claim  of  title,  and  for  pos- 
session. Bodi  are  substitutes  for  the  action  of  trespasa 
The  legislature  may  change  the  form  of  the  action,  but  its 
essence  is  beyond  their  reach.  They  can  declare  that  there 
diall  be  but  one  form  qf  action^  but  they  cannot  thereby 
convert  torts  into  contracts,  or  contracts  into  torts.  ,  The 
principles  upon  which  they  are  distinguished,  are  above  leg- 
islative influence.  The  exemption  from  imprisonment  ex- 
tmding  no  farther  than  to  cases  of  debt  arising  out  of  con- 
tract express  or  implied,  the  plaintiff  was  liable  to  the  arrest 
complained  o£ 
Judgment  r^ersed. 
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WARREN  vs.  GORDON  et  al 

APPEAL  FKOM  COUHTT   COUBT,  MILWAUKEE   COUNTT. 
Heud  Jul/  1, 1859.]  [Deeidod  Febnuoy  7, 1860. 

Judgment — Praciiee — Summons. 

In  an  action  upon  a  penal  bond,  the  rammoni  and  jndgment  ihonld  be  for  the 
amoant  of  the  penalty;  bat  the  exeeation  can  only  israe  for  the  amount  aotnally 
dnob 

In  an  aetiom  upon  nioh  bond^  the  rammona  waa  for  rtU^,  and  the  eoapkint^  *  eo^ 
of  which  was  aenred  therewithi  demanded  the  appropriate  Jadgment  for  the  pcQ- 
alty,  and  jadgment  by  deftnlt  waa  entered  for  the  damages  assessed,  which  were 
less  than  the  penalty :  Hetd,  that  sach  jadgment  would  not  be  reversed  on 
appeal,  tiie  irregolaritias  eoaplidned  of  alEMting  no  aobstantial  ri^b^  wife 
oared  by  statote. 

This  was  an  action  brought  by  Dewey  K  Warren,  Sheriff 
of  Waukesha,  against  Lefebre  D.  Gordon,  Orvis  French,  and 
D.  Edgar  French,  upon  an  indemnity  bond,  given  by  the 
defendants'  to  the  plaintiff,  to  ivecure  him  in  making  a  leyy  in 
an  attachment  case,  of  Gordon  against  one  Peter  Smith.  The 
penalty  in  the  bond  was  |I800.  The  goods  taken  were  ap- 
praised at  0433,  and  taken  from  the  possession  of  one  Franz 
Hoenig,  who  subsequently  recorered  a  judgment  against  the 
plaintiff,  in  replevin,  which  the  plaintiff  had  been  obligad  to 
pay.  The  complaint,  which  was  served,  claimed  for  the 
judgment  and  costs,  attorney's  fees,  witness'  fees,  and  for 
labor  in  defending  the  replevin  suit,. amounting  to  $800. 
The  judgment  was  for  $650  54,  and  costs,  037  65.  The 
other  facts  appear  by  the  opinion  of  the  court 

Downer  4*  Ladue^  for  the  respondent 

J.  H.  Faint  4*  Son^  for  the  appellants. 


By  the  Courts  Dixov,  G.  J.    This  is  an  action  upon  an 
indemnity  bond,  executed  by  the  appellants  to  the  respond*' 
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ent,  as  sheriff  of  Waukesha  county.  It  was  instituted  in 
the  county  court  of  Milwaukee  county,  on  the  21st  day  of 
January,  1859.  The  complaint  is  in  the  usual  form,  avering 
breaches,  and  demanding  judgment  for  0800,  the  penalty  of 
the  bond,  besides  costs  of  action.  The  summons  is  for  re- 
Ji^.  The  defendants  having  failed  to  answer,  the  plaintiff, 
at  the  ensuing  February  term,  took  judgment  by  default,  for 
11650  54,  being  the  amount  of  damages  assessed  for  the 
breaches  assigned  in  the  complaint,  and  the  costs  of  the 
action.  From  this  judgment  the  defendants  appealed  to  this 
court,  and  ask  that  it  be  reversed,  because  the  complaint 
states  a  cause  of  action  arising  on  contract  for  the  recovery 
of  money  only,  and  demands  the  appropriate  judgment;  and 
the  summons  should  therefore  have  been  in  the  form  pre- 
scribed by  the  first  part  of  section  3,  chapter  124,  of  the  Re- 
vised Statutes,  and  have  notified  the  defendants,  that  the 
plaintiff  would  take  judgment  for  the  penal  sum  named  in 
the  bond. 

There  can  be  no  doubt  that  the  summons  was  irregular. 
The  action  was  upon  a  contract  for  the  recovery  of  money 
only.  The  judgment  is  also  irregular,  in  not  having  been 
taken  for  the  penalty.  Section  nineteen,  of  chapter  140,  of 
the  Revised  Statutes,  provides  that  in  all  actions  brought  for 
the  breach  of  the  conditions  of  a  bond,  judgment  shall  be  en- 
tered in  the  common  form,  for  the  penal  sum,  but  no  execu- 
tion shall  issue  thereon,  except  as  provided  in  the  following 
sections.  The  subsequent  sections  provide  for  the  assessment 
of  the  amount  actually  due,  and  the  issuing  of  execution  there- 
for. However,  as  neither  of  these  irregularities  affect  the  sub- 
stantial rights  of  the  appellants,  the  judgment  of  the  county 
court  must  be  affirmed.    Sec.  40,  chap.  125,  R.  S. 

Judgment  affirmed. 

Painb,  J.,  tried  this  cause  below>  and  did  not  participate  in 
Ae  hearing  on  appeal. 
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HAFERN  vs.  DAVI& 

BRSOR  TO  CIRCUIT  COTTRT^  DOBOX  COVNTT. 
Hawd  NoTember  11, 1869.]  [DMlded  Itobnuoy  7*  18«a. 

Guardian — Next  Friend — Summons — Publication. 

A  Jadgment  entered  after  Terdiot  will  not  be  reTened  for  an  error  oommitted  in  the 
appointment  of  a  next  friend  to  proseonte  the  action. 

Where  a  party  leekfl  to  bring  a  defendant  into  oonrt  npon  publication  of  snmmonf 
under  the  code,  he  moat  itrictly  comply  with  the  requiremente  of  the  ftatate^ 
and  nnlcM  this  be  done,  the  Jadgment  will  "be  rejersed  for  want  of  jnriidiotion 
of  the  person  of  the  defendant. 

Statements  on  information  and  belief  merely,  that  the  defendant's  residence  cannot 
be  ascertained,  or  that  his  whereabouts  cannot  be  discorered,  are  not  sufficient 
eridenoe  of  non-residence  in  the  state  to  anthoriie  an  order  of  pabUcation  of  the 
summons.    Such  statements  are  bat  hearsaj,  and  do  not  amount  to  legal  proofs 

This  was  an  action  commenced  by  Sally  Ann  Davis,  17 
years  of  age,  by  her  father  Harry  Davis,  against  Martin  Haf- 
ern,  for  damages  for  breach  of  promise  of  marriage.  The 
petition  of  the  plaintiff  is  signed  by  herself  and  sworn  to, 
and  the  father  consented  to  serve,  and  the  order  appointing  him 
is  signed  by  the  circuit  judge.  The  summons,  being  in  the 
usual  form,  was  returned  by  the  sheriff  that  by  diligent 
search  he  could  not  find  the  defendant  in  the  county.  The 
attorney  for  the  plaintiff  then  made  an  application  for  an 
order  of  publication  of  the  summons,  to  a  court  commis- 
sioner of  the  county,  which  was  grmted  to  him.  The  affi- 
davit on  which  that  order  was  based,  was  as  follows:  ^Hor- 
race  D.  Patch,  of  Beaver  Dam,  in  said  county,  being  duly 
sworn,  says  he  is  the  attorney  for  the  above  named  plainti^ 
that  a  cause  of  action  exists  against  defendant,  that  said 
action  is  brought  against  said  defendant  for  breach  of  prom- 
ise of  marriage,  that  a  summons  has  been  issued  in  said 
action ;  that  upon  information  and  belief  said  defendant  has 
absconded  and  left  the  state  of  Wisconsin;  deponent  has 
made  diligent  inquiry  oi  the  neighbors  of  said  defendant, 
where  he  resided  before  leaving  this  state,  and  is  unable  after 
such  inquiry  to  ascertain  the  residence  of  the  defendant,  or 
where  he  may  be  found :  deponent  has  been  informed  that 
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said  defendant  has  been  in  Kansas  since  he  left  this  state,  but 
cannot  ascertain  where  he  now  is,  but  believes  he  keeps  him« 
self  out  of  this  state  to  prevent  being  served  or  arrested  on 
process. 

The  defendant  did  net  appear,  and  "the  case  was  tried  by 
the  court  without  a  jury,  who  found  for  the  plaintiff^  and 
enteied  judgment  for  0500  and  costs.  From  that  judgment 
the  defendant  sued  out  this  writ  of  error,  and  assigned  for 
error:  1st,  there  was  no  next  friend  appointed  for  the  infant 
plaintiff  as  required  by  statute.  2d,  The  court  acquired  no 
jurisdiction  over  the  person  of  the  defendant  The  affidavit 
for,  and  order  of  publication  of  summons,  are  insufficient  to 
bring  the  defendant  within  any  of  the  cases. provided  for  by 
the  code. 

Smith  and  Ordway,  for  the  plaintiff  in  error. 

H.  2).  Patch,  and  Smith,  Keyes  and  Oay,  for  defendant  in 
error. 


By  the  Court,  Dixon,  C.  J.  The  judgment  in  this  ease 
cannot  be  reversed  for  any  irregularity  in  the  appointment  of 
the  next  friend  of  tiie  defendant  in  error.  By  our  statute  of 
jeofisdls,as  it  existed  prior  to  the  repeal  of  the  statutes  of  1849, 
such  defect  was  cured  by  verdict  or  judgment  in  favor  of  the 
infant  Sub.  7,  sec  7,  chap.  100,  Revised  Statutes  of  1849. 
Our  present  statute  is  much  more  broad  and  liberal  All  ob- 
jections not  going  to  the  merits  of  the  action  or  defence,  seem 
to  be  swept  out  of  existence.  Section  40,  of  chapter  125, 
provides'.  ^  the  court  shall,  in  every  stage  of  an  action,  disre- 
gard any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affbct  the  substantial  rights  of  the  adverse  party ) 
and  no  judgment  shall  be  reversed  or  affected  by  reason  of 
any  such  error  or  defect^'  This  is  evidently  an  error  or  de* 
fbct  which  does  not  affect  the  substantial  rights  of  the  plaintiff 
in  error. 

The  affidavit  on  which  the  order  for  publishing  the  sum- 
mons was  made  is  cleariy  defective,  and  by  it  no  jurisdiction 
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was  oonfened  either  on  the  commisskMier  or  court  It  is  a 
well  settled  rule  that  in  all  such  special  proceedings^by  which 
the  rights  of  absent  or  non-resident  defendants  are  to  be  affect- 
ed or  bound,  the  requirements  of  the  statute  must  be  strictly 
complied  with.  This  affidavit  does  not  state  a  case  falling 
within  either  subdivision  of  section  40  of  the  code.  It  is  so 
totally  defective  that  it  is  difficult  to  say  under  which  subdi- 
vision the  pleader  intended  to  proceed.  It  comes,  perhaps, 
nearer  to  making  a  case  under  subdivision  two  than  any 
other,  and  such  may  have  been  the  intention.  If  so,  it  is 
defective  in  not  stating  that  the  defendant,  (plaintiff  in  error) 
was  a  resident  of  this  state,  or  that  he  departed  therefrom 
with  intent  to  defraud  his  creditors  or  avoid  the  service  of  a 
summona  It  might,  it  is  true,  be  inferred  from  the  state- 
ments that  he  ^  has  absconded  and  left  the  state  of  Wiscon- 
sin,''  and  ^  deponent  has  made  diligent  inquiry  of  the  neigh- 
bors of  said  defendant,  where  he  resided  before  leaving  the 
state,''  that  he  was  or  had  at  some  time  been  a  resident,  if  it 
was  not  afterwards  stated  that  the  deponent  was  ^unable, 
after  such  inquiry,  to  ascertain  his  residence.''  If  it  be  per- 
missible to  state  such  facts  inferentialy,  the  inference  to  be 
drawn  from  the  two  first  statements,  is  neutralized  by  the  last 
If  he  ever  resided  in  this  state,  the  particulars  of  such  residence, 
as  to  time  and  place,  are  not  shown^  nor  does  it  appear  when,  or 
with  what  intention,  he  departed.  The  statute  plainly  refers 
to  the  defendant's  place  of  residence  at  the  time  the  proceed- 
ings are  taken.  The  allegation  that  the  deponent  ^  cannot 
ascertain  where  he  is,  but  believes  he  keeps  himself  out  of 
this  state  to  prevent  being  served  or  arrested  on  process,"  is 
no  evidence  to  show  with  what  intent  he  departed.  He 
might  have  left  from  very  proper  motives,  and  yet  this  charge 
be  true.  It  is  the  intent  with  which  he  departed,  and  not 
that  with  which  he  keeps  out  of  the  state,  that  constitutes  the 
basis  of  the  proceeding  under  this  subdivision. 
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If  intended  as  a  proceeding  under  the  third  subdivision, 
then  the  affidavit  is  not  good.  It  does  not  state  that  the  de- 
fendant was  a  non-resident,  nor  that  he  had  property  within 
this  state. 

The  affidavit  is  in  other  respects  irr^;ular.  Most  of  the 
statements  are  made  upon  if^omuUion  and  belief.  Such 
statements  are  but  hearsay,  and  not  evidence  of  facts.  They 
are  excluded  by  the  familiar  rule  of  law  which  requires  the 
best  evidence  of  which  the  nature  of  the  case  will  permit 
We  do  not  wish  to  be  understood  as  deciding  that  in  no  case 
can  such  statements  be  received.  Under  certain  circumstan- 
ces, and  in  connection  with  other  facts  clearly  proved,  they,  p^- 
haps,  may  ba  But  where  the  facts  are  such  as  can  be  estab- 
lished by  direct  and  positive  testimony,  they  should  be. 
Such  was  the  fact  of  residence  in  this  state ;  yet  all  that  is 
said  upon  this  subject  is  upon  information  and  belief  merely. 
It  is  a  general  rule  that  witnesses  must  speak  of  facts  and  cir- 
cumstances within  their  own  knowledge.  If  information  is 
received,  it  should  be  as  to  such  matters  as  cannot  otherwise 
be  shown.  The  names  of  the  informants  should  be  stated, 
so  that  the  officer  may  judge  of  their  credibility  and  means  of 
knowledge,  and  a  satisfactory  reason  shown  for  not  calling 
them,  as  that  they  are  members  of  the  defendant's  family,  or 
adversely  interested.  6  Hill,  187.  None  of  these  things 
were  done  in  this  case. 

There  having  been  no  l^al  evidence  before  the  commis- 
sioner tending  to  prove  many  of  the  material  facts  to  be 
established,  no  such  prima  facie  case  was  made  out  as  to 
give  him  jurisdiction,  and  make  his  decision  conclusive. 

The  judgment  of  the  circuit  court  must,  therefore,  be  re- 
versed. 
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DUNBAR  t«.  HOLLINSHEAD. 

APPXAL  nOM   CIRCUIT  COURT^  DODOB  COUITTT. 
HMxd  Jaly  10, 1859.]  [DMidod  Vebnuoy  1, 18e». 

Bill  qf  Exceptions — New  Trial — Error — Appeal — Orders. 

Ko  bin  of  ezoepttona  if  ntOMtary  to  enablo  tbii  court  to  rerSow  proooodings  npoa 
an  appeal  from  an  otdar. 

Xzoeptlons  are  only  neoeapaiy  whan  the  appeal  if  from  a  final  judgment^  and  a  re- 
view of  an  intermediate  order  if  foosbt 

A  writ  of  error  at  common  law  only  lay  for  matten  apparent  on  the  record.  Hence, 
exoeptionf  were  introdnced,  and  their  office  if  to  place  on  the  record  alleged  er- 
ron  which  coold  not  otherwiie  appear. 

Sectionf  10  and  20,  of  chap.  182,  B.  S.,  relating  to  exoeptionf,  apply  to  appeala  from 
final  jndgmenti,  and  not  to  caaci  where  a  party  deciret  to  exeroite  iiie  right  of 
appeal  for  the  pnrpoie  of  rerlewing  the  dedflon  npon  a  motion  not  in  the  nature 
of  a  final  Jndgment    And  aection  5,  chap.  ISO,  if  confif  tent  with  thif  role. 

A  motion  for  a  new  trial  cannot  be  made  npon  the  minatea  of  the  jndge  taken  on  the 
trial  at  a  prerionf  term  of  the  court,  under  tection  10,  chip.  133,  B.  S.,  anch 
motion  if  reatricted  to  the  term  at  which  the  trial  took  place. 

A  party  aeeking  a  new  trial  on  the  ground  of  newly  diacorered  CTidence,  mnat  pro- 
duce the  affidaritfl  of  the  witneaaea  themaelrea,  or  aatiafiMtorily  fhow  why  he 
cannot  do  ao. 

This  was  an  action  of  replevin,  commenced  by  Hezekiah 
Dunbar  against  James  W.  HoUinshead,  for  a  steer,  in  which 
verdict  and  judgment  were  given  for  die  plaintiff  At  the 
next  term  of  the  court  the  defendant  made  this  motion  for  a 
new  trial,  founded  on  the  affidavit  of  the  defendant,  and  on 
the  minutes  of  the  judge  taken  at  the  trial,  of  the  evidence 
of  five  witnesse&  The  motion  was  granted,  and  the  plaintiff 
appealed.  The  other  facts  may  be  gathered  from  the  opinion 
of  the  court 

Smith  4*  Ordway^  fcnr  the  appellants. 

Francis  Hamilion,  for  the  respondent 

By  the  Courtf  Dtxoir,  C.  J.  This  is  an  appeal  from  an  or- 
der of  the  circuit  court,  granting  a  new  trial    In  it  there  is 
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presented  a  preliminary  question  of  practice.  It  is  whether 
in  cases  where  an  appeal  to  Ibis  court  is  given  from  an  order 
of  the  circuit  court,  an  exception  to  such  order  is  necessary, 
for  the  purpose  of  enahUag  this  oourt  to  review  it  The 
practice  of  making  and  Settling  a  bill  of  exceptions  in  such 
cases,  has,  to  a  considerable  extent,  prevailed ;  but  the  ques- 
tion here  raised  has  not,  as  we  are  aware,  been  directly  pass- 
ed upon  by  this  court  The  decisions  of  this  court,  which 
most  nearly  relate  to  this  question^  are  to  be  found  in  those 
cases  where  it  has  been  held  that  on  appeal  from  k  final  judg- 
menty  no  intermediate  decision  of  the  circuit  court  upon  a 
motion  can  be  reviewed,  unless  such  decision  was  excepted 
to  and  incorporated  in  the  bill  of  ^exceptions.  This  has  been 
determined  since  the  adoption  of  the  code  in  the  cases  of 
WUUam^  vs.  Pravo^t^  7  Wis.,  165,  and  Skqfre  vs.  Langton^ 
id.,  914.  It  was  so  determined  before  the  code  was  adopted, 
in  the  case  of  Cavanaugh  vs.  THitis,  5  Wis.,  143.  Such  has 
always  been  the  practice  in  this  state.  These  were  all  cases 
of  appeals  from  final  judgments.  Although  WilHams  vs. 
Provost  J  and  Cavanaugh  vs.  Titus,  were  brought  here  from 
the  decbions  of  the  circuit  courts  upon  a  motion  to  dismiss 
appeals  taken  from  judgments  of  justices  of  the  peace,  yet  in 
the  latter  case  it  was  expressly  said  that  such  decisions  tvere  in 
the  natuit)  of  final  judgments,  and  as  such  would  sustain 
and  could  be  reviewed  upon  a  writ  of  enor;  we,  therefore, 
propose  here  briefly  to  examine  the  question  upon  what  ap- 
pears to  be  its  merits. 

At  common  law  a  writ  of  error,  lay  for  an  error  apparent  in 
the  record,  or  for  an  error  in  fact,  where  either  party  died  be- 
fore judgment  It  did  not  lay  for  an  error  in  law  not  ap- 
pearing in  the  record,  and  hence  where  the  plaintiff  or  de- 
fendant alleged  any  thing  ore  tents,  which  was  overruled  by 
tfie  judge,  this  could  not  be  assigned  It  was  not  an  error 
appearing  upon  the  record,  nor  an  exwt  in  fact,  but  in  law, 
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and  the  party  aggrieved  by  it  vas  without  a  remedy.  Ba- 
con's Abr.  Title,  ^  Bill  of  Exceptionfl/'  vol  1,  788.  To  obvi* 
ate  this  evil  the  statute  of  Westminister,  IS  Ed.  L,  was  pass* 
ed,  authotizing  the  parties  to  allege  exceptions,  and  requiring 
the  justices  to  allow  and  put  their  seals  to  them  when  they 
became  a  part  of  the  roll  The  practice  of  allowing  excep* 
tions  had  its  origin  under  that  statute  of  which  all  subse* 
quent  statutes  have  been  substantially  copies.  Our  own  stat* 
ute,  of  1849,  section  12,  of  chap.  104,  revived,  and  now  in 
force  by  chap  61,  Laws  of  1858,  as  to  all  cases  tried  by  jury 
is  very  nearly  the  same  thing.  Exceptions  were  introduced 
to  place  upon  the  record  alleged  errors  which  could  not  other- 
wise appear,  and  such  has  ever  been  their  office.  In  no  other 
case  are  they  necessary.  MachU?$  Heir$  vs.  Thomoi,  7 
Wheat,  532;  Button  vs.  Oibiofiy  7  Halstead,  76. 

In  this  last  case  it  was  said  that  ^  a  bill  of  exceptions  taken 
on  the  argument  and  decision  of  a  demurrer  was  a  novelty 
in  practice,  and  wholly  unauthorized."  The  same  remark 
would  be  true  when  applied  to  a  demunrer  under  our  pres- 
ent sytem  of  proceedings  and  practice.  The  whole  matter 
appearing  already  of  record,  no  exception  would  be  necessary. 
It  would  add  nothing  to  the  record  which  would  not  appear 
without  it  It  seems  to  us  that  the  same  is  true  in  the  case 
of  an  appeal  from  an  order,  and  that  in  the  absence  of  a  slat* 
ute  requiring  it,  this  court  cannot  do  sa 

The  only  provisions  for  exceptions  other  than  those  above 
referred  to,  are  contained  in  section  16,  and  20  of  <diapter  139 
of  our  present  Revised  Statutes.  Both  these  sections  plainly 
relate  to  exceptions  taken  and  settled  for  the  purpose  of  an 
appeal  from  a  final  judgment,  in  oases  ^ere  there  has  been 
a  trial  of  questions  of  fact  by  the  court  or  a  )ury,  and  not  to 
cases  where  a  party  desires  to  exercise  the  right  of  appeal  for 
the  purpose  of  reviewing  the  decision  of  the  court  upon  a 
motion  whoe  such  decision  is  not  in  the  nature  of  a  final 
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judgment  It  is  also  very  evident,  from  the  return  which 
is  required  to  be  made  to  appeals  in  such  cases,  that  no  bill 
of  exceptions  is  contemplated.  It  is  provided,  in  section  5 
of  chap.*  139,  thalf'^on  an  appeal  allowed  from  an  order  by  this 
chapter  to  the  supreme  court,  the  clerk,  with  whom  the  no- 
tice of  appeal  is  filed,  and  the  order  entered,  shall  forthwith 
transmit  to  the  supreme  court  a  certified  copy  of  the  order, 
the  notice  of  appeal,  and  the  papers  upon  which  the  appeal 
'order'  was  granted.^'  This  is  the  only  return  prescribed 
by  law,  and  the  one  here  made  being  regular  in  this  respect 
we  cannot  refuse  to  act  upon  it 

The  order  granting  a  new  trial  must  be  reversed.  So  fax 
as  it  was  made  on  the  minutes  of  the  judge  taken  upon  the 
trial,  had  at  a  previous  term  of  the  court,  it  was  irregular  and 
unauthorized.  Section  174  of  the  code,  of  which  section  16 
of  chap.  132  is  a  copy,  provided  that  in  actions  thereafter 
tried,  such  motions  could  only  be  heard  at  the  same  term 
or  circuit  at  which  the  trial  took  place.  If  made  afterwards^ 
they  must  be  upon  a  case,  or  exceptions  made  and  settled. 

The  affidavit  of  newly  discovered  evidence,  is  cleariy  in- 
sufficient  The  party  seeking  a  new  trial  on  this  ground, 
must  give  the  court  the*  best  evidence  possible  of  the  truth 
of  the  allegationa  In  order  16  do  this,  he  must  produce  the 
affidavits  of  the  witnesses  themselves,  or  satisfactorily  show 
why  he  cannot  do  sa  In  this  case  no  reason  or  excuse, 
whatever,  for  their  non-production,  is  offered.  The  strict  ob- 
servance of  this  rule  is  indispensible,  in  order  to  guard  against 
unfounded  applicationa  The  i^pspondent  in  his  affidavit  says 
that  he  has  disclosed  to  his  counsel  the  facts  which  he  ex* 
pects  to  prove  by  the  newly  discovered  witnesses,  and  that 
they  will  testify  to  such  and  such  thinga  This  is,  at  best, 
but  mere  hearsay.  ^The  information,''  sajrs  Mr.  Graham, 
^must  come  directly  from  the  newly^discovered  witnesses,  so 
it  may  appear  just  what  they  know,  and  to  what  they  are 
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ready  to  testify.  This,  besides  being  in  accord  ance  with  the 
well  known  rule  of  law  that  requires  the  best  evidence,  also 
prevents  prevarication,  by  binding  the  witnesses  to  state  only 
what  they  are  prepared  to  swear  to  at  the  trial.  Affidavits 
are  required,  as  well  that  the  statements  may  be  made  with 
proper  deliberation,  as  that  they  may  come  supported  by  the 
solemn  sanctions  of  a  judicial  oath.''  This  rule  has  been 
established  in  the  following  cases :  Sheppard  vs.  Sheppctrdy  5 
Halstead,  250 ;  Mann  vs.  Clifton^  3  Blackf.,  304 ;  Bright  VS' 
WUson,  7  B.  Mon.,  122.;  CHles  vs.  The  State-y  6  Geo.,  276 ; 
Saggs  vs.  ^ndersony  12  id.,  461 ;  Howe  vs.  Sprout^  2  How. 
Miss.,  772.  Such  has  been  the  practice  of  this  state.  Shod 
vs.  Whitman,  3  Chand.,  54.  Neither  of  these  questions  arise 
out  of  matters  resting  in  the  discretion  of  the  court,  but  are 
fixed  rules  of  law,  which  must  invariably  be  complied 
with. 

The  order  of  the  circuit  court  must,  therefore,  be  re- 
versed. 


MANNY  vs.  SMITH  et  aL 

Heard  Joly  28,  1859.]  [Decided  Febraary  7,  1860. 

Jurisdiction — Justice  qf  the  Peace — Pre-emption. 

Where  in  an  action  of  trespats  npon  lands  pending  before  a  joitioe  of  the  peace  the 
defendant  pleaded  a  right  of  pre-emption  to  the  premises  in  qnettion,  under  the 
act  for  the  protection  of  the  swamp  and  orerflowed  lands,  and  to  grant  pre- 
emption to  the  same,  and  also  gaye  the  bond  required  by  law :  Held,  that  snoh 
a  plea  oasted  the  justice  of  jurisdiction  of  the  cause,  and  it  must  be  sent  to  the 
circuit  court  for  trial. 

Under  the  act  the  right  of  pre-emption  in  the  iwamp  and  ^YttHowed  landi  Tiiti 
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radi  a  tide  to  tbe  Un4«  ia  the  pre-eaif  tor,  m  will  maJntAlB  eJeetmeB^  or  vxj 
other  action  to  recoTer  poneation  of  the  Unde, 

This  action  was  commenced  by  William  F.  Manny  against 
Lafayette  Smith  and  Richard  Woolsey  before  a  justice  of 
the  peace ;  the  facts  of  which  are  sufficiently  stated  in  the 
opinion  of  the  court 

J.  Fardjfce  and  G.  Bouck,  for  the  appellants. 

TF.  M.  Sessions  and  S.  Crmjoford^  for  the  respondent 

By  the  Courts  Dixon^  (X  J.  This  is  an  action  of  trespass 
quare  clausum  /regit  commenced  before  a  justice  of  the 
peace  prior  to  the  passage  of  the  code.  The  defendants 
pleaded  not  guilty^  and  gave  notice  that  they  shoald  insist 
upon  and  give  in  evidence  that  the  defendant  Smith  had  a 
pre-emption  right  to  the  premises  in  que^ion,  under  and  by 
virtue  of  chapter  84  of  the  laws  of  1855,  entitled  *^An  act  kft 
the  protection  of  swamp  and  ov^owed  lands  in  this  state, 
and  to  grant  pre-emption  rights  thereon.^^  That  the  several 
supposed  trespasses  mentioned  in  the  declaration  were  acts 
lawfully  done  by  him  by  virtue  of  said  pre-emption,  and  that 
the  defendant  Woolsey  acted  as  his  servant,  &c.  With  this 
notice  the  defendant  tendered  the  bond  required  by  section 
53  of  chapter  88  of  the  Revised  Statutes  of  1849;  and  the 
justice  certified  the  cause  to  the  circuit  court  Upon  trial  in 
that  court  the  plaintiff  recovered  judgment,  and  the  defend- 
ants appealed  to  this  court  Upon  the  plaintiff's  motion,  this 
court  struck  out  the  bill  of  exceptions  for  irregularity.  The 
cause  was  then  argued  upon  the  record,  as  it  stood  without 
the  bill  of  exceptions,  when  it  was  insisted  by  the  defendants' 
counsel  that  the  defendants'  nojLice  did  not  contain  such  an 
averment  of  title  to  knds  in  the  defendant  Smith  as  ousted 
the  justice  of  jurisdiction  and  authorized  him  to  transfer  the 
cause  to  the  circuit  court,  and  that  the  circuit  court  acquired 
no  jmosdiotioii. 
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We  are  compelled  to  disagree  with  coanseL  The  statute 
provided  that  every  action  ^  where  the  title  to  lands  should 
in  anywise  come  in  question''  ahonld^  upon  the  defendants' 
complying  with  its  provisions,  be  transmitted  to  the  circuit 
court  The  10th  section  of  the  chapter  abo  provided  that  no 
justice  should  have  cognizance  of  any  action  where  the 
title  to  real  property  should  come  in  question.  The  right  of 
pre-emption  set  up  in  the  notice  was  a  species  of  inchoate 
title.  Under  it  Smith  had  a  vested  right  to  the  lands,  feeder 
vs.  Ovppy^  3  Wis.,  533,  and  was  entitled  to  the  absolute  and 
exclusive  possession.  Under  a  statute  precisely  like  our  own 
it  has  been  frequently  held  in  New  York,  that  the  question  of 
the  right  of  possession  in  the  public  or  a  private  individual 
of  the  locus  in  quo  as  a  public  or  private  road  or  easement 
was  a  question  of  title  which  a  justice  of  the  peace  could  not 
try.  Seafon  vs.  Ferris^  I  John.,  146 ;  Striker  vs,  Mott^  6 
Wend.,  465;  Saunders  vs.  Wilson^  15  id.,  338;  Whiting  vs. 
Dudley f  19  id,  373.  Smith  could  have  maintained  cyect- 
ment.  The  thirteenth  section  of  the  act  declared  that  the 
certificate  of  pre-emption  should  ^be  sufficient  evidence  of 
tUlcy  to  enable  the  person  making  the  same  to  maintain  any 
suit  or  suits,  action  or  actions,  against  any  penon  or  persons, 
in  any  court  of  competent  jurisdiction,  for  any  trespass  or  in* 
jury  done  to  such  lands,  or  any  part  thereof,  or  to  any  build- 
ings  or  improvements  thereon,  or  to  the  timber,  grass,  grain, 
or  other  products  growing  or  being  thereon,  or  any  proper 
action  or  proceeding  to  recover  poesession  thereof." 

The  cause  was  properly  certified  to  die  circuit  court,  and 
the  judgment  of  that  court  must  be  affirmed. 
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WOODWARD  vf  HOWARD. 

APPEAL  PROM   CIBCUIT   COURT,  BANS  OOUNTT. 
Heard  Augoai  16, 1859.]  [Decided  Febniaiy  7,  I860. 

Bill  of  Exceptions — New  Trial — Practice. 

Where  there  has  been  no  mo^n  for  a  new  trial,  in  the  eonrt  below,  and  tared  b  j  bill 
of  ezoeptionB,  the  appellate  eonrt  will  not  look  Into  the  eyidenoe  to  lee  whetiier 
it  will  snitain  the  finding  of  the  court  below. 

This  was  an  action  commenced  by  R  A  Woodward, 
against  Jacob  M.  Howard,  as  executor  of  the  estate  of  Mary 
P.  H.  Cutler,  for  the  support  and  maintenance  of  the  child  of 
the  deceased.  On  the  trial,  the  court  found  for  the  plaintiff 
059  50,  and  judgment  was  entered  accordingly,  from  which 
the  defendant  appealed. 

Carpenter  fy  Sprague^  for  the  appellant 

J.  C.  Hopkins,  for  the  respondent 

By  the  Court,  Dixon,  C.  J.  No  motion  for  a  new  trial 
having  been  made  in  this  case,  we  cannot  examine  the  testi- 
mony, but  are  concluded  by  the  facts  as. found  by  the  circuit 
judge.  As  the  facts  found  by  him  clearly  sustain  his  con- 
clusions of  law,  and  establish  the  alleged  cause  of  action 
against  the  defetidant,  the  judgment  below  must  be  afl&rmed. 

Judgment  affirmed. 
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MOHR  et  aL  vs.  GAULT. 

APPEAL  PROM  CIBCUrr  COURT^  DA17X   COUNTY. 
Htard  Horember  17, 18(9.]  [Deoided  Pebrouy  7, 1860. 

fFcUer  Courses — Nuisance. 

Where  the  outlet  of  %  lake  if  obetrooted  bj  natunl  uaamw,  so  at  to  raiae  the  waten 
in  the  lake^  and  oorer  the  lands  of  an  adjacent  owner,  he  ia  not  at  libertj  to 
drain  off  the  waters  by  some  other  channel,  oonreTlng  them  in  another  direction 
from  their  natoral  outlet ;  bat  his  efforts  mnst  be  directed  to  the  remoral  of  the 
obstruction  which  caused  the  back  water,  leaying  the  owners  flong  the  stream 
in  the  legal  ei^oyment  of  the  natoral  flow  of  the  waters. 

The  obstruction  of  a  running  stream  occasioned  by  the  washing  down  of  its  banks, 
does  not  in  law  constitute  a  nuisanoe,  unless  such  obstruction  is  attributable  to 
the  acts  or  agency  of  man. 

This  was  an  action  commenced  by  Oscar  Mohr^  Francis 
Fischer,  and  his  wife,  against  Francis  Gault,  to  obtain  a  per- 

Cal  injunction  to  restrain  him  from  directing  the  waters  of 
(k  Earth  creek  from  their  mill,  in  the  town  of  Cross 
Plains.  The  complaint  set  forth  that  the  creek  had  its  rise 
in  Mud  Lake,  in  the  town  of  Middleton,  which  was  fed  by 
springs  and  surface  water,  out  of  which  the  waters  flowed 
west,  and  down  the  Black  Earth  creek.  That  east  of  the 
lake  was  an  inconsiderable  and  narrow  ridge  of  land,  which 
formed  the  natural  division  between  the  waters  flowing  west- 
erly down  the  creek,  and  those  flowing  eastwardly  into  Lake 
Mendota ;  that  on  the  east  side  of  the  ridge  is  a  lai^e  extent 
of  country,  known  as  Big  Marsh,  the  waters  of  which  are  dis- 
charged through  a  stream  known  as  Pheasant  branch.  That 
Gault  was  engaged  in  digging  and  excavating  the  earth  of 
the  ridge,  between  the  Big  Marsh  and  Mud  Lake,  for  the 
purpose  of  draining  the  waters  of  Mud  Lake  into  Big  Marsh, 
and  thence  through  Pheasant  branch,  and  out  of  the  Black 
Earth  Creek,  '^he  complaint  averred  the  practicability  of 
this  undertaking,  and  the  damage  to  the  complainant,  and 
asked  for  judgment  and  injunction. 

The  answer  denied  that  Mud  Lake  had  its  outlet  through 
the  Black  Earth,  but  that  it  was  through  the  Big  Marsh  and 
Vol  X  83 
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Pheasant  branch,  until  some  twenty  years  ago,  when  the 
channel  was  filled  up,  and  so  raised  the  waters  in  the  lake, 
and  caused  them  to  cut  the  channel  at  the  west,  down  the 
Black  Earth ;  that  the  defendant  owned  a  tract  of  land  lying 
partly  in  the  east  end  of  the  lake,  over  which  the  waters  had 
been  raised,  and  that  he  was  engaged  in  draining  the  waters 
from  his  land,  so  that  it  would  become  fit  for  use. 

On  the  trial  before  the  court,  the  court  having  duly  con- 
sidered the  allegations  and  the  evidence,  found,  as  matters  of 
fact: 

1.  That  the  plaintiffs  owned  and  possessed  the  lands  and 
improvements,  as  set  forth  in  their  complaint 

2.  That  they  owned  an  available  mill  privilege,  and  were 
improving  the  same  upon  Black  Earth  creek,  as  stated  in 
said  complaint 

3.  That  the  defendant  owned  the  lands,  to  wit:  the  S.  W. 
i  of  N.  E.  ^,  sec.  9,  and  N.  E.  J  of  S.  W.  J,  sec  8,  Town  7, 
Range  8,  in  Dane  county.  Wis.,  and  situated  in  said  Mud 
Lake,  as  stated  in  said  answer. 

4.  That  said  lands  of  the  defendant,  if  divested  of  the 
waters  of  said  lake,  would  be  of  value  to  the  defendant,  and 
that  without  they  are  valueless. 

5.  That  Mud  Lake  is  a  body  of  water  formed  partially  by 
springs,  but  mainly  by  rains  and  surface  waters  trom  the  ad- 
jacent country,  and  that  it  has  been  subject  to  rise  and  fall, 
as  affected  by  such  rains  and  surface  waters. 

6.  That  there  are  at  least  two  springs  in  the  bottom  of  said 
lake,  of  the  depth  of  seven  feet;  that  the  depth  of  said  lake 
varies  from  two  to  seven  feet ;  that  throughout  said  lake  there 
is  open  water,  but  that  the  main  body  is  covered  with  v^- 
etation. 

7.  That  the  lands  of  the  defendant  are  covered  with  the 
waters  of  said  lake,  one  tract  of  the  depth  of  from  two  to 
three  feet,  and  the  other  of  a  few  inchea 

8.  That  no  springs  are  situated  upon  said  lands  of  the  de- 
fendant 

9.  That  the  outlet  of  said  lake,  forming  the  head  of  Black 
Earth  Creek,  is  about  six  feet  wide,  and  the  waters  passing 
out  of  the  same  about  one  foot  in  depth. 

10.  That  the  defendant  has  excavated  a  ditch  at  the  north 
east  end  of  said  lake,  of  suflBcient  depth  to  carry  off  the  surface 
water  of  said  lake  to  some  extent,  and  threatens  to  continue 
excavating  the  same  sufficient  to  draw  off  the  water  of  said 
lake  from  the  lands  of  the  defen^iant 
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11.  That  there  is  no  perceptible  fall  from  one  end  of  said 
lake  to  the  other. 

12.  That  the  waters  of  said  lake  have  in  the  last  twenty 
years  been  so  high  as  to  flow  over  the  bank  at  the  north  east 
end  of  the  lake,  into  the  Big  Marsh,  towards  4th  Lake,  in 
instances  of  very  high  water, 

13.  That  the  place  where  said  waters  run  into  the  Big 
Marsh,  has  since  been  raised  by  the  cultivation  of  the  land. 

14.  That  the  surface  of  the  water  of  said  Mud  Lake  is 
about  seven  feet  higher  than  the  ground  in  the  Big  Marsh. 

15.  That  if  the  said  ditch  is  excavated  sufficiently  deep, 
the  whole  of  said  Mud  Lake  may  be  drained  into  the  Big 
Marsh. 

16.  That  the  outlet  of  said  Mud  Lake  towards  Black  Earth 
creek  has  been  filled  up  one  foot  and  a  half,  by  reason  of  a 
highway  on  one  side,  and  cultivated  land  on  the  other,  andi 
the  washing  of  the  earth  therefrom. 

17.  That  the  lands  of  the  defendant  have  at  some  time,  or 
some  portion  of  them,  been  dry  enough  to  cut  hay  therefrom. 

18.  That  the  natural  flow  of  the  water  of  said  Mud  Lake, 
at  a  natural  stage  of  water,  is  into  Black  Earth  creek. 

19.  That  the  said  outlet  into  Black  Earth  creek  can  be 
easily  excavated,  so  as  to  drain  the  lands  of  the  defendant, 
without  injury  to  the  natural  amount  of  water. 

20.  That  the  lands  on  the  north  and  south  sides  of  said 
lake,  and  the  outlet  into  the  Black  Earth  creek,  are  high  and 
bluffy. 

21.  That  the  waters  of  said  lake  have,  been  raised  one  foot 
and  a  half,  by  the  artificial  filling  up  of  the  outlet  towards 
Black  Earth  creek,  and  that  they  have  been  raised  even  more 
than  that,  by  surface  waters  running  into  said  lake,  from  the 
adjacent  country. 

The  conclusions  of  law  upon  these  facts  are: 

1st.  That  the  defendant  has  the  right  in  any  way  to  drain 
his  said  lands,  by  letting  off  the  surface  waters  of  said  lake, 
to  the  depth  of  three  feet,  without  injury  to  the  natural  flow 
of  said  lake  towards  Black  Earth  creek. 

2d  That  the  waters  upon  the  lands  of  the  defendant  con- 
stitute a  private  nuisance,  which  the  defendant  has  a  right  to 
abate,  in  his  own  way,  without  committing  a  breach  of  the 
peace. 

3d  That  the  defendant  has  the  right  to  draw  off  the  waters 
of  said  lake,  to  drain  and  reclaim  his  said  lands,  and  that  he 
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can  do  so  without  injury  to  the  natural  couise  and  flow  of 
the  same  to  the  premises  of  the  plaintiff 

The  judgment  of  the  court  will  be^  therefore,  that  the  de- 
fendant be  restrained  from  lowering  said  lake,  by  his  exca- 
vation of  the  north  east  end  of  said  Mud  Lake,  more  than 
sufficient  to  drain  his  said  lands. 

On  this  finding  it  was  adjudged,  ordered,  and  decreed,  that 
the  said  defendant,  Francis  Gault,  and  his  agents,  be,  and 
they  are  hereby  perpetually  restrained  and  enjoined  from 
digging  and  excavating  the  earth  between  said  Mud  Lake 
and  Big  Marsh,  so  as  to  drain  and  lower  the  waters  of  said 
lake  more  than  three  feet,  the  depth  ascertained  in  said  find- 
ing and  decision  to  be  sufficient  to  drain  the  said  lands  of 
the  defendant,  and  from  draining  and  lowering  the  waters  of 
said  lake  in  any  other  way  or  manner,  more  than  three  feet, 
than  by  and  through  the  natural  outlet  of  said  lake  into  Black 
Earth  creek ;  and  it  is  further  adjudged  that  each  party  pay 
the  costs  respectively  incurred  by  them  in  this  suit 

From  which  judgment  this  appeal  is  taken,  by  the  plaintifBi 

Mboity  Oregory  ^  Pinneyy  for  the  appellants. 
S.  Crawford^  for  the  respondent 


By  the  Courts  Dixon,  C.  J.  It  seems  to  us  that  the  facts 
found  by  the  circuit  judge  do  not  sustain  his  conclusions  of 
law.  As  facts,  he  finds  that  Black  Earth  creek  is  the  natural 
outlet  for  the  waters  of  the  lake ;  that  at  its  source  it  is  about 
six  feet  wide,  and  the  waters  passing  out  of  it  about  one  foot 
in  depth ;  that  it  has  been  filled  up  about  one  foot  and  a  hal^ 
by  reason  of  a  highway  on  one  side,  and  cultivated  land  on 
the  other,  and  the  washings  of  the  earth  therefrom ;  and  that 
from  one  end  to  the  other,  there  is  no  perceptible  fall  in  the 
lake.  As  conclusions  of  law,  firom  these  facts  and  others, 
touching  the  defendants'  title  and  occupancy  of  lands  border- 
ing upon  and  overflowed  by  the  waters  of  the  lake,  which  we 
need  not  here  repeat,  he  finds  that  the  defendant  has  the 
right  in  any  way  to  drain  his  land,  by  letting  off'the  surface 
water  of  the  lake,  to  the  depth  of  three  feet,  without  injury  to 
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the  natural  flow  of  the  lake  towards  the  creek ;  and  that  the 
waters  upon  the  lands  of  the  defendant  constitute  a  private 
nuisance,  which  the  defendant  has  the  right  to  abate,  in  his 
own  way,  without  committing  a  breach  of  the  peace. 

It  is  difficult  to  perceive  how  the  first  conclusion  is  sup- 
ported by  the  facts.  If  there  is  but  one  foot  of  water  flowing 
over  the  bed  of  the  creek  at  the  point  where  the  waters  of  the 
lake  enter  it,  and  there  is  no  perceptible  fall,  or  difference  in 
the  height  of  the  surface  of  the  lake  from  one  end  to  the 
other,  as  was  found,  and  as  appears  to  have  been  mathemat-* 
ically  demonstrated,  how  can  the  defendant  be  permitted^  by 
a  ditch  turning  the  waters  in  an  opposite  direction,  into  Big 
Marsh,  to  drain  the  lake  to  the  depth  of  three  feet,  without 
entirely  destroying  the  flow  of  waters  into  the  creek  ?  Cer- 
tainly he  cannot  The  present  bed  of  the  creek  would  then 
be  about  two  feet  above  the  surface  of  the  lake.  If  it  was 
reduced  one  foot  and  a  hal^  to  its  original  condition,  it  would 
still  be  one  half  foot  above  the  surface  of  the  water  in  the 
lake,  after  it  was  so  drained. 

It  may  be  doubtful,  firom  the  facts  found,  whether,  accord- 
ing to  the  definitions  given  in  the  books,  the  obstructions  at 
the  head  of  the  creek,  occasioned  by  the  washing  of  the 
earth,  is  or  is  not  a  nuisance.  If  the  washing  in  of  the  earth 
was  purely  accidental,  and  not  directly  attributable  to  the 
acts  of  man,  it  would  not  be.  Blackstone  defines  a  nuisance 
to  be  ^'anything  that  worketh  hurt,  inconvenience,  or  damage,'' 
and  treats  of  it  throughout  as  something  brought  about  through 
human  agency.  Bishop,  Vol.  2,  §  848,  says,  ^that  all  acts 
put  forth  by  men,  which  tend  directly  to  create  evil  conse- 
quences to  the  community  at  lai^e,  may  be  deemed  nuisances, 
where  they  are  of  such  magnitude  as  to  require  the  interpo- 
sition of  courta"  It  is  not,  however,  necessary  for  us  to  de- 
termine here  whether  this  obstruction  is  or  is  not  a  nuisance, 
for  if  it  is,  the  defendant's  remedy  lay  in  abating  it,  if  he 
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could  do  SO  by  peaceable  means ;  and  if  not,  be  must  resort 
to  his  action  for  that  purpose.  If  it  is  not  a  nuisance,  as  de- 
fined in  the  law,  but  an  accidental  obstruction,  he  must  either 
endure  it,  or  proceed  to  remove  it ;  and  which,  we  will  not 
here  attempt  to  say.  According  to  the  doctrine  laid  down  in 
Prescott  vs.  WUUams^  5  Met,  429,  he  might  perhaps  remove 
it,  as  being  necessary  to  the  use  and  enjoyment  of  his  lands. 
In  neither  case  has  he  the  right  to  rid  himself  of  the  annoy- 
ance by  diverting  the  waters  of  the  lake  from  their  natural 
outlet  The  owners  along  the  creek  have  a  legal  right  to  the 
natural  and  usual  flow  of  the  waters  of  the  lake  through  it ; 
and  the  efforts  of  the  defendant  must  be  directed  to  the  re- 
moval of  the  obstruction  or  cause  of  the  backwater,  which  in 
law  constitutes  the  nuisance. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  in  accordance  with  this  opinion. 


THE  STATE  ex  rel  S.  D.  CARPENTER  w.  SAMCJEL  D. 
HASTINGS,  State  Treasurer. 

APPLIOATION  FOR  MANDAMUS. 
Heard  JTanuarj  VI,  I860.] «  [Bedded  Febnuyry  SI,  1890. 

Construction  qf  Statutes — Secretary  of  State — Bank  Comp- 
troller— Mandamus. 

Where  the  Uw  doUies  tn  officer  with  dlBoretionazy  powers,  he  mnit  exeroife  the  pow- 
er upon  his  own  responsibility;  but  the  doty  of  Interpnting  the  oonstitittioD 
and  lawi  derolTea  on  the  ooort  and  not  on  fhe  offieer. 

If  an  offioer  aei  withont  aathority,  it  is  the  doty  of  the  oonrt  to  declare  the  aotion 
illegal ;  and  it  is  not  bound  by  the  interpretation  which  the  offioer  may  hare 
giyen  to  the  Uw. 
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If  ih»  Seoretaiy  of  State  allow  a  daim,  whioh  may  in  law  be  a  proper  elainii  the 
ooart  will  not  examine  Into  it;  bat  If  he  allows  a  olalm  against  the  law,  hia  de- 
eison  ia  not  finaL 

The  Bank  OomptroUer  has  aa^ori^  to  order  sneh  printing  as  is  necessary  or  oon« 
yenient  for  the  nse  of  his  department^  but  not  saoh  as  is  not  so  aothoriied. 

Whether  certain  printing,  ordered  by  the  Bank  Comptroller,  was  anthorised  by  law. 
Quere,    The  question  may  be  both  of  faet  and  law  depending  on  each  case. 

The  law  does  not  seem  to  aathorize  the  Bank  Comptroller  to  make  use  of  bank  state- 
ments, or  impose  upon  him  any  duty  in  the  performanoe  of  which  they  might 
haye  been  used. 

A  motion  to  quash  an  altematiFe  writ  of  mandamus  will  be  granted  unless  the  re- 
lati<m  show  a  clear  right  to  the  writ 

Where  the  relation  for  a  mandamus  leayes  the  right  of  the  relator  in  doubt,  and  the 
writ  is  quashed  for  that  reason,  leaye  will  be  giyen  to  amend. 

On  the  22d  of  November,  1859,  S.  D.  Carpenter  filed  in  the 
supreme  court  a  relation  against  Samuel  D.  Hastings,  the 
treasurer  of  the  state,  avering  that  one  James  Ross  was  the 
contractor  to  do  the  public  printing;  that  on  the  19th  of  July. 
1859,  the  Bank  Comptroller  ordered  from  Ross,  for  the  use  of 
his  office,  125  quires  of  blanks  of  the  statement  of  the  condi- 
tion of  the  banks  of  the  state,  on  medium  paper,  printed  on 
both  sides ;  (the  order  is  set  forth  at  length) ;  that  Ross  print- 
ed and  furnished  the  blanks  under  his  contract  to  do  the  pub- 
lic printing.  On  the  15th  of  September,  1859,  Ross  presented 
his  account  for  printing  the  blanks,  to  the  Secretary  of  State, 
who  audited  and  allowed  the  account  at  the  sam  of  1^7,501, 
and  certified  the  same  to  the  defendant,  the  Treasurer,  for  his 
payment ;  that  the  account  so  audited  has  been  assigned  to 
Carpenter ;  that  on  the  14th  of  November,  1859,  he  had  no- 
tified the  treasurer  of  the  assignment,  and  demanded  pay- 
ment of  the  audited  claim  ;  which  he  refused  to  do. 

On  the  tenth  of  December,  1859,  the  then  attorney  general, 
Gabriel  Bouck,  moved  to  quash  the  alternative  writ  of  man- 
damus, which  had  been  issued,  and  assigned  the  following 
causes : 

"  1.  The  Bank  Comptroller  had  no  authority,  at  the  cost 
of  the  state,  to  order,  or  procure  the  printing  by  the  said  Ross, 
of  the  statements  of  the  condition  of  the  banks,  or  blanks,  in 
said  writ  named,  or  any  part  thereoi^  or  to  contract  in  any 
manner  for  the  printing  of  the  same^  or  any  part  thereof  so 
as  to  bind  the  state. 

^2.    That  the  said  Bank  ComptroU^  had  no  authority  to 
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order^  request,  or  cause  to  be  done,  at  the  cost  of  the  state, 
any  of  the  said  printing  named  and  referred  to  in  the  said 
writ  and  petition,  or  any  part  thereof,  or  to  contract  in  any 
way  for  the  printing  o{  the  same  so  as  to  bind  the  state. 

^  3.  That  the  said  printing  of  the  said  blanks,  or  state- 
ment of  the  condition  of  the  banks,  in  the  said  writ  men- 
tioned, having  been  ordered  by  the  Bank  Comptroller  without 
any  authority  of  law,  the  state  was  not  legally  bound  to  pay 
for  the  same,  and  therefore  the  Secretary  of  State  was  not 
authorized  by  law  to  audit  the  said  Ross'  account  therefor, 
and  to  make  said  order;  and  the  said  auditing  and  said  order 
are  illegal  and  void,  and  the  State  Treasurer  was  justified  in 
refusing  to  pay  the  same.'' 

0.  R  Smiih  and  S,  B.  Carpenter,  for  the  relator. 

1.  The  Secretary  of  State  is  auditor  ex  qfficio.  Const, 
Art  VII.,  §  2.  And  the  law  prescribes  his  duties.  He  is  to 
examine  and  settle  accounts  of  all  persons,  &a,  and  certify 
the  amount  or  balance  to  the  treasurer.  Rev.  Stat,  chap.  10, 
§  27. 

There  is  no  discretion  given  to  the  Treasurer  anywhere  in 
the  law  to  refuse  to  pay  warrants  drawn  by  the  Secretary  of 
State  as  auditor;  but  on  the  asking  he  is  required  by  law  to 
pay  all  sums  certified  by  the  Secretary  of  State,  Rev.  Stat 
chap.  10,  §  40,  in  the  order  in  whieh  they  are  presented ;  id 
The  Treasurer  is  not  the  auditor,  nor  has  he  any  of  the  pow- 
ers of  an  auditor,  either  by  the  constitution  or  the  law. 

1.  This  work' was  done  under  a  contract  created  by  law. 
Laws  of  1858,  chap.  114. 

The  State  Treasurer,  whose  duties  are  prescribed  by  law, 
is  positively  required  and  directed  to  pay  these  printing  ac- 
counts, when  the  Secretary  of  State  draws  his  order  for  that 
purpose.  The  law  is  positive  and  peremptory,  and  the 
contract  plain  and  explicit;  leaving  no  discretion  whatever 
with  the  Treasurer,  but  to  pay  on  the  order  of  the  Secretary 
of  State. 

The  Secretary  of  State  is  appointed  by  the  constitution, 
and  is,  by  the  printing  law  and  the  contract,  the  sole  olSicer 
to  adjust  and  settle  such  accounts,  and  the  Treasurer  is  not 
vested  with  any  discretion  or  authority  to  question  such  set- 
tlement 

The  Bank  Comptroller  is  the  chief  officer  of  the  department 
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and  be  is  invested  with  authority  and  power  tp  order  the 
printing  for  his  department,  and  the  treasurer  has  no  legal 
right  to  question  the  propriety  of  his  orders  for  printing,  and 
to  do  so  is  a  piece  of  official  meddling  on  his  part,  not  justi- 
fied by  the  case  or  the  circumstance,  even  if  he  were  invested 
with  such  extraordinary  power.  But  it  cannot  be  conceded 
or  admitted  for  a  moment  that  the  state  treasurer  has  a  legal, 
or  any  right  whatever  to  act  as  auditor  or  adjuster  of  accounts 
for  the  state.  His  duty  is  plainly  pointed  by  the  law.  And 
the  judgment  and  decision  of  this  court,  it  is  respectfully  sub- 
mitted, should  be  such,  and  in  such  style,  as  will  forever  here- 
after prevent  the  like  official  meddling  on  the  part  of  this  offi- 
cer, or  any  other  who  shall  succeed  him.  With  his  construc- 
tion of  the  law,  and  his  duties  respecting  accounts  audited, 
every  creditor  would  be  directly  at  the  mercy  of  the  treasurer. 
Such  was  not  the  intention,  and  such  is  not  the  law. 

By  the  banking  law  the  Bank  Comptroller  is  especially 
directed  to  have  certain  bank  statements  published  in  a  news- 
paper, but  he  is  not  restricted  to  that  printing.  He  may  order 
under  the  authority  above  cited,  whatever,  in  his  opinion,  he 
may  think  necessary  and  proper  for  his  department,  and  he  is 
to  decide  and  order,  and  the  printer  musi  obey  the  order  and 
do  the  printing. 


By  the  Court^  Paine,  J.  This  was  an  application  for  a 
mandamus  to  compel  the  treasurer  to  pay  an  account  for 
printing  which  had  been  audited  and  allowed  by  the  Secre- 
tary of  State.  The  Attorney  General,  on  behalf  of  the  Treas- 
urer, filed  a  motion  to  quash  the  alternative  writ,  upon  the 
ground  that  it  appears  from  the  relation  that  the  account  was 
not  a  legal  claim  against  the  state. 

The  facts  set  forth  are  that  the  Bank  Comptroller  ordered 
the  printing  of  twenty-five  quires  of  the  statement  of  the  con- 
dition of  the  banks  for  the  use  of  that  department;  that  they 
were  printed  accordingly,  and  the  account  for  them,  which  is 
the  one  in  question,  was  properly  audited  and  presented  for 
payment,  and  payment  refused. 

The  whole  matter  turns  upon  the  question  whether  the 
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Bank  Comptroller  had  lawful  authority  to  order  this  printing 
done.  In  section  12^  chap.  6,  revised  statutes  of  1858,95^  it 
is  provided  that  ^  the  printing  of  the  several  departments  shall 
be  subject  to  the  order  of  the  respective  officers  thereof/'  and 
further,  ^  no  order  shall  be  given  for  any  work  not  absolutely 
required  for  the  use  and  convenience  of  such  office,  and  in 
quantities  within  the  actual  requirements  of  the  department 
making  use  of  the  same.'' 

It  was  contended  by  the  counsel  for  the  relator,  that  the  law 
vests  in  the  officers  of  the  several  departments,  a  discretion  to 
decide  what  printing  shall  be  ordered  for  their  departments 
respectively,  and  that  it  was  an  unwarrantable  interference 
with  that  discretion,  for  this  court  to  inquire  into  the  propriety 
of  its  exercise,  or  to  attempt  in  any  manner  to  control  it  The 
argument  may  be  good  when  applied  to  the  action  of  those 
officers  within  the  limits  of  the  authority  confided  to  them  by 
law,  and  certainly  it  is  not  necessary  for  us  to  disclaim  any 
'  desire  or  intention  to  interfere  with  their  action  within  those 
limit&  Where  the  law  clothes  them  with  a  discretionary 
power,  they  must  exercise  it  upon  their  own  responsibility ; 
but  it  will  not  be  denied,  that  upon  this  court,  and  not  upon  any 
other  officer  or  department  of  the  state,  is  devolved  the  duty  of 
interpreting  its  constitution  and  laws.  And  we  have  no 
doubt,  that  whenever  the  question  is  properly  brought  before 
us  in  a  judicial  proceeding,  and  it  is  made  to  appear  that  any 
officer  has  acted  without  authority,  it  is  our  duty  to  declare 
such  action  illegal  And  in  determining  it,  we  are  not  bound 
by  the  interpretation  which  such  officer,  or  any  other  officer, 
may  have  put  oh  the  law  declaring  his  powers.  If  we  were, 
then  he  would  constitute  the  highest  judicial  tribunal  with 
respect  to  such  laws,  and  this  coilrt  would  be  divested  of  that 
character. 

If  the  Secretary  of  State  audits  an^  allows  a  claim  which 
in  law  may  be  a  proper  claim  against  the  state,  then,  whether 
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he  allows  too  much  or  too  little^bis  action  cannot  be  reviewed 
here ;  but  if  he  allows  a  claim  which  is  against  law,  although 
be  may  have  held  it  to  be  legal,  we  do  not  think  his  decision 
as  its  legality  is  fitial ;  for,  although  he  must  decide  it  in  the 
first  instance  for  himself,  yet  he  is  not  vested  with  the  power 
to  decide  authoritatively  upon  questions  of  law;  but  that 
power,  however  imperfectly  it  may  be  zeroised,  is  devolved 
upon  the  judicial  department  Cammonufealih  vs.  Fowkr,  10 
Mas&,  S05.  There  can  be  no  donbt,  that  under  the  provis- 
ions before  referred  to,  the  Bank  Comptroller  had  anthority  to 
order  whatever  printing  was  necessary  or  convenient  for  the 
use  of  that  department  But  it  must  be  necessary  or  conve- 
nient in  the  discharge  of  some  duty  required  by  law.  The 
law  has  prescribed  definitely  what  bis  duties  are,  and  whatev- 
er printing  may  be  necessary  or  convenient  in  performing 
them,  he  is  authorized  to  orden  But  he  is  not  cfotheid  with 
any  power  of  legislation  with  respect  to  the  interests  o{  that 
department  He  cannot  assume  any  new  duties  not  author- 
ized, and  thereby  vest  himself  with  the  power  t6  order  whut- 
ever  printing  might  be  cenvenieAt  or  necessary  in  theit  dis- 
charge. 

The  question  in  this  case,  therefore,  is,  whether  the  states 
ments  of  the  condition  of  the  banks,  l^hich  were  ordered 
printed,  w«re  necessary  or  proper  in  the  discharge  of  any  duty 
required  by  law  of  the  Comptroller.  We  have  had  some  dif* 
ficnky  in  determining  whether  this  is  a  question  of  law,  or  of 
fact,  or  of  both*  What  the  duties  of  the  department  are,  is 
matter  of  la\(r.  Those  dtities  being  ascertained,  whether  cer^ 
tain  printing  was  necessary  or  convenient  in  their  disohaq^e^ 
might  involve  an  inquiry  into  facts.  Though  it  is  somewhat 
difficult  to  see  how  it  could  be  presented  as  an  issue  of  fact  to 
a  jury,  without  involving  a  decision  by  them  as  so  what  the 
duties  of  the  department  were,  which  is  matter  of  law. 

In  Barker  vs.  Mechanics^  Ins.  Co.,  3  Wend.,  94,  the  action 
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was  on  a  note  given  by  an  insurance  company,  and  it  was 
objected  on  demurrer,  that  the  company  bad  no  authority  to 
give  notes.  But  the  court  said  it  might  give  notes  for  office 
rents,  payment  of  officers,  agents,  &c,  and  therefore  they 
could  not  on  demurrer,  hold  it  void.  They  seemed  to  con- 
sider it  necessary  to  be  able  to  point  out  some  purpose  for 
which  the  company  might  lawfully  give  a  note,  in  order  to 
answer  the  demurrer.  And  we  have  had  considerable  doubt 
whether,  in  accordance  with  the  same  principle,  we  should 
not  be  able,  in  answer  to  this  motion,  to  say,  as  a  matter  of 
law,  that  there  is  some  duty  required  of  the  Bank  Comptroller, 
in  discharging  which  these  statements  might  be  used.  If  it 
were  to  be  so  considered  and  held  entirely  a  question  of  law, 
we  should  be  unable  to  point  out  any  such  duty.  For,  after 
carefully  examining  the  several  statutes  having  reference  to 
the  subject  \ve  can  find  no  law  requiring  or  authorizing  the 
Comptroller  to  make  any  use  of  such  statements,  or  imposing 
upon  him  any  duty  in  the  performance  of  which  they  might 
be  used.    And  none  such  was  suggested  upon  the  argument. 

Without,  however  determining  the  precise  character  of  the 
question,  we  think  the  motion  to  quash  must  be  sustained 
upon  the  ground  that  it  devolves  upon  the  relator  to  show  a 
clear  right  to  the  writ  before  it  is  awarded.  And  having  set 
forth  the  character  of  the  work  ordered,  even  though  we 
might  not  be  able  to  say  that  it  could  not  be  used  in  perform- 
ing any  duty  of  that  department,  yet  we  are  certainly  unable 
to  see,  or  say  that  it  could  be  so  used.  And  if  it  could  not, 
then  it  was  ordered  without  authority,  and  there  is  no  law 
appropriating  money  for  its  payment. 

The  relator  has  therefore  at  least  left  his  right  in  doubt,  and 
the  motion  must  be  sustained,  with  leave  to  amend  if  it  is 
desired. 
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STATE   ex  rel   CRAWFORD   vs.  HASTINGS,  TREAS- 

URER  &c^ 

and 

STATE  ex  rel.  PROUDFIT  vs.  HASTINGS,  TREAS- 
URER,  &c 

ALTBRNATIVX  WBITS   OF   MAKDAMUS. 
HMTd  togeUMT  August  13, 1859.]  [DMid«d  V^ntrj  S8,  1860. 

JiudUor  qf  State — State  Oan^trolkr — State  JVeasurer — 
Constitutional  Law — OJiceSy  Terms  qf. 


The  act  of  May  17, 1868,  providing  tot  the  appointment,  and  preseribing  the  powen 
and  dotiet  of  a  oomptroller,  and  making  it  hif  datj  to  examine  and  pasa  upon 
aU  oldms  'and  aoeonnta  audited  hj  the  Secretary  of  State,  and  to  ooontanign 
the  fame  before  ^ey  ihaU  be  paid  by  the  State  Treaforer,  ia  in  Tiolation  of  the 
oonatitational  proriiion,  which  dedares  that  the  Secretary  of  Stete  shall  be 
''  tx-ojfieio  anditor."  The  legislature  cannot  depriye  an  officer  of  power  giren 
him  by  the  eonstitation,  nor  traasftr  it  to  another.    Oolb,  J.,  dissenting. 

The  depu^  of  the  Secretary  of  State  oannot  perform  the  duties  of  auditor  of  state 
In  place  of  the  Secretary.  It  is  a  personal  trust,  and  cannot  be  delegated. 
Oou,  J.,  dissenting. 

A  eertiflcate  of  the  examination  and  allowaace  of  an  account  made  and  signed  by 
the  depaty  secretary  of  states  may  be  refected  by  the  treasmrer  on  presentatioii 
for  payment,  and  a  mandamus  will  not  be  granted  to  compel  Ite  payment  Oo&i^ 
J.,  dissenting. 

The  act  of  18H  pravidlng  that  the  terms  of  office  of  Judicial  officers  shall  commence 
on  the  first  Monday  of  each  year,  next  after  their  [election,  does  not  apply  to 
the  justices  of  the  supreme  court  Their  terms  of  office  commence  on  the  first 
day  of  June  succeeding  their  election.    Oolb,  J.,  dissenting. 

Though  the  Secretary  of  Stete,  In  his  capacity  of  auditor,  is  anthoilaed  to  do  aU 
necessary  aete  connectsd  with  auditing  aeoounte  and  claims  agdnst  the  stats^ 
and  to  certify  them  to  the  treasurer  ton  payment,  and  although  he  Is  for  that 
purpose  the  general  agent  of  the  stats^  It  does  no^  therefore^  follow  that  tha 
treasurer  is  obliged  to  pay  all  olafans  audited  by  the  secretuy,  whsn  it  Is  plain 
that  he  had  no  aathoiity  to  allow  the  claim. 
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Pablio  agents,  who  act  in  violation  of  their  anthoritj,  that  if,  of  pablio  law,  do  not 
bind  the  public  by  such  illegal  acti ;  and  all  men  are  bonod  to  take  notiee  of 
the  authority  of  saoh  agenti; 

U. 

Theaet  of  1858,  relating  to  the  asaeeament  of  taxes,  and  proTiding  that  the  Seeretuy 
of  State  should  prepare  and  print  the  forwu  neeessaiy  to  earrj  the  act  into 
effeet,  and  forward  the  siune  to  the  olerks  of  the  boards  of  superyisors  of  the 
ooundes,  who  should  oause  to  be  printed  for  the  use  of  the  assessors  of  their  re- 
spectiTe  counties,  the  necessary  number  of  such  blanks,  did  not  authorise  the 
Secretary  of  State  to  procure  to  be  printed,  1S6,000  oopies  of  such  blanks,  at 
the  expense  of  the  state;  and  the  State  Treasurer  was  Justified  ,in  refusing  to 
pay  for  such  printing,  eyen  though  the  secretary  had  audited  the  same. 

The  relation  filed  in  the  case  by  Samuel  Crawford,  set 
forth  that  he  had  been  elected  to  the  office  of  Associate  Jus- 
tice of  the  Supreme  Court,  and  entered  upon  the  duties  of 
the  office  on  the  first  of  June,  1853.  That  the  act  of  January 
3d,  1854,  fixed  the  commencement  of  the  term  of  the  judges 
of  that  court  to  the  first  Monday  of  January  after  the  elec- 
tion ;  and  thus  extended  the  term  of  his  office  to  the  first 
Monday  of  January,  1856 ;  that  his  successor  was  elected  in 
April,  1855,  and  by  the  law  entitled  to  enter  upon  the  duties 
of  his  office  in  January  thereafter.  The  relator  received  bis 
salary  up  to  the  first  day  of  July,  1855,  and  not  thereafter^ 
though  he  had  resided  all  that  time  in  the  state,  and  had  not 
resigned.  On  the  20ih  of  May,  1859,  he  had  applied  to  the 
Secretary  of  State,  who  was  by  the  constitution  of  the  state 
declared  to  be  the  auditor  of  the  state,  to  audit  and  allow  the 
claim  of  the  relator  for  the  sum  of  $1000,  the  amount  due 
him  for  his  salary  from  July  1855  to  January  1856,  who  au- 
dited the  same  on  the  27th  of  the  same  month.  That  on  the 
6th  June,  1859,  he  presented  the  warrant  for  payment  to 
Samuel  D.  Hastings,  the  Treasurer  of  the  State,  who  refused 
to  pay  the  §ame.  Therefore,  he  prayed  for  an  alternative 
writ  of  mandamus. 

The  writ  was  issued  on  the  22d  of  July,  1859,  and  on  the 
8th  of  Aug.,  1859,  the  respondent  answered,  denjring  that  the 
relator  was  a  justice  of  the  supreme  court  from  the  first  of 
July,  1855,  to  the  first  of  January,  1859.  He  further  answer- 
ed, that  in  case  this  court  should  be  of  the  opinion  that  by 
the  law  the  relator  was  entitled  to  hold  the  office  from  the 
first  day  of  July^  1855,  to  the  1st  of  January,  1856,  then  the 
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respondent  averred  that  the  relator,  not  wishing  to  hold,  use, 
or  enjoy  the  said  office,  or  to  do,  exercise,  or  perform  the  du- 
ties ;  or  to  claim,  have,  or  enjoy  the  rights,  privileges,  emol- 
uments, or  salary  of  the  office,  during  that  period ;  that  he 
did  of  his  own  free  will  and  choice,  during  all  that  time,  leave 
and  abandon  the  office,  which  during  the  time  so  unclaimed, 
unoccupied,  and  unused,  was  held  used,  exercised,  and  en- 
joyed, and  the  duties  thereof  performed,  and  the  salary  there- 
to attached,  was  drawn  and  received  from  the  State  Treasury 
by  Orsamus  Cole,  who  was  before  that  time  duly  elected  and 
qualified  as  a  justice  of  said  court,  in  place  of  the  relator, 
with  his  knowledge  and  assent.  The  answer  further  averred^ 
that  all  the  money  by  law  appropriated  to  pay  the  salary  of 
the  justices  of  the  supreme  court  from  July,  1855,  to  January, 
1856,  had  been  drawn  from  the  state  treasury,  and  was  paid 
by  the  treasurer  to  the  persons  who,  during  the  time,  in  fact 
were  the  judges  constituting  said  supreme  court,  and  exer- 
cising the  duties  and  performing  the  functions  of  said  court, 
to-wit.,  Chief  Justice  Whiton,  Justice  Smith,  and  Justice  Cole. 
That  there  was  not  now,  in  the  treasury  of  the  state  of  Wis- 
consin,  any  money  applicable  to  the  payment  of  the  claim  of 
the  relator.  And  the  answer  further  averred,  that  the  account 
and  claim  of  the  relator  so  presented  for  payment  by  the  re- 
spondent at  the  state  treasury,  was  not,  as  required  by  law. 
countersigned  by  H.  A*  Tenney,  Comptroller  of  the  State  of 
Wisconsin.  Wherefore  he  had  refused  to  pay  the  amount 
claimed  by  the  relator,  and  submits  that  he  ought  not  to  be 
compelled  to  pay  the  same,  or  any  part  thereof,  out  of  any 
funds  in  his  hands  as  State  Treasurer. 

To  this  i^nswer  the  relator  filed  a  general  demurrer.  . 

An  D.  Smith  and  Oeo.  R  Smith,  for  the  relator. 

1.  The  term  of  office  did  not  expire  until  January,  1856, 
and  for  the  full  term  he  has  a  right  to  the  salary.  He  never 
resigned,  and  never  was  lawfully  ousted.  Vide.  The  Con- 
stitution, Art.  VII,  §  15;  R.  S.,  1849,  p.  762,  §  19;  id.,  1852, 
p.  603,  §  6 ;  id.,  1854,  p.  53,  §  1;  Johnson  vs.  fVilson,  2  New 
Hamp.,  202  ;  Breese  vs.  Fox,  1  Dana,  447. 

2.  The  Secretary  of  State  is,  by  the  constitution,  the  audi- 
tor of  all  accounts  against  the  state.  Constitution,  Art  VI,  § 
2.  And  therefore,  it  appearing  that  the  warrant  to  the  relator 
for  the  amount  (laimed,  had  been  duly  examined,  audited  and 
directed  to  be  paid  to  said  relator  by  said  respondent,  it  be- 
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came  his  duty  to  pay  the  same^  and  having  refused  the  pay- 
ment, the  peremptory  writ  herein  should  issue. 

3.  The  warrant  of  the  Secretary  of  State  was  in  due  form, 
and  the  payment  of  the  sum  of  money  therein  allowed,  being 
a  ministerial  act,  should  have  been  obeyed  by  him  as  a  mere 
ministerial  officer. 

4.  The  power  to  audit  and  allow  claims  against  the  state, 
whether  for  salaries  of  public  officers  or  for  other  services, 
having  been  by  the  constitution,  vested  in  the  Secretary  of 
State,  no  mere  act  of  the  legislature  could  divest  him  of  that 
power;  and  the  Secretary  having  exercised  it,  the  power  in  the 
given  case  was  exhausted,  and  it  could  not  become  necessary 
a  second  time  to  submit  the  same  to  the  action  of  the  officer 
styled  ^  State  Comptroller,''  to  ascertain  the  correctness  and 
legality  of  the  claim,  it  having  been  once  determined. 

5.  It  was  the  design  of  the  constitution  to  place  the  judicial 
department  of  the  government,  and  the  members  composing 
the  same,  beyond  and  outside  the  control  of  any  other  officer 
of  the  government;  for  this  was  essential  to  the  independence 
of  the  department,,  and  this  was  accomplished  by  affixing  the 
minimum  salary  of  the  judges,  and  prescribing  the  time  or 
times  when  that  salary  should  be  paid. 

6.  The  legislature  having  fixed  the  salary  of  the  judges, 
and  the  time  and  mode  of  payment  thereof,  could  not  alter  or 
change  the  same  during  the  term  of  the  incumbent  Consti- 
tution, Art  IV,  §  26. 

7.  The  constitution  of  the  state,  or  rather  the  people  who 
saw  fit  to  adopt  it,  saw  fit  also  to  create,  and  did  create,  a 
distinct  department  of  the  government  of  the  state,  called 
"  administration.''    Constitution,  Art  VL 

8.  In  prescribing  the  duties  of  the  several  ^  administrative 
officers  designated  in  that  article  of  the  constitution,  the  du- 
ties of  the  several  members  thereof  were  specifically  defined, 
and  the  people  in  adopting  the  constitution,  asserted  their 
willingness  to  rest  upon  such  guaranties  as  they  had  l  herein 
provided,  and  thereby  prohibited  the  interpolation  of  any 
other  or  diflferent  agencies.  For  it  is  well  known  in  the  adop- 
tion of  fundamental  law,  it  is  equally,  if  not  more  important, 
to  guard  against  the  intrusion  of  unauthorized  power,  than 
to  curb  and  restrain  the  authorized  functionaries  essential  to 
its  harmonious  working; 

9.  The  payment  of  money  by  the  treasurer  out  of  a  specific 
appropriation,  to  a  person,  or  in  a  manner  unauthorized  by 
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law,  is  no  payment,  and  in  contemplation  of  law,  such  money 
still  remains  in  the  treasury. 

C  Abbott,  for  the  respondent 


By  the  Courts  Ddcon,  C.  J.  The  position  contended  for  by 
the  respondent's  counsel,  that  the  act  of  May  17th,  1858,  pro- 
Tiding  for  the  appointment  and  prescribing  the  duties  of  a 
CJomptroller,  does  not  invest  that  oflBcer  with  power  to  super- 
vise and  control  the  action  of  the  Secretary  of  State  as  audi- 
tor, seems  to  us  wholly  untenable.  It  cannot  be  maintained 
by  any  fair  construction  of  the  act  The  intention  of  the  leg- 
islature to  clothe  him  with  authority  equal  to  that  exercised 
by  the  Secretary  on  all  matters  pertaining  to  the  indebtedness 
of  the  State  and  claims  against  it,  is  manifest  from  the  lan- 
guage used  in  the  second  and  fifth  sectiona  The  second 
section  provides  that  ^^  the  Comptroller  shall  examine  and  pass 
upon  all  claims  and  accounts  audited  by  the  Secretary  of 
State,  and  if  he  shall  find  the  same  properly  verified  or  prov- 
ed, and  authorized  by  law  to  be  audited,  he  shall  certify  that 
fact  upon  such  claim  or  account"  By  the  fifth  section  it  is 
enacted  that  ^  he  shall  countersign  all  warrants  drawn  by  the 
Secretary  of  State  upon  the  State  Treasurer,  which  shall  be 
authorized  by  law,  and  no  warrant  shall  be  paid  by  the  State 
Treasurer  unless  the  same  shall  be  countersigned  by  him," 
&C.  The  intention  to  confer  upon  him  the  same  power  pos- 
sessed by  the  Secretary  ip Jiis  capacity  of  auditor,  to  subject 
finally  to  his  judgment  and  determination*  all  questions 
touching  claims  and  accounts  against  the  state,  as  well  as  to 
their  substance,  validity  and  existence,  as  to  the  form  in  which 
they  are  presented  and  verified,  and  to  give  him  authority  to 
veto  and  render  inoperative  all  acts  of  that  officer,  whether  the 
same  were  legally  and  properly  done  or  not,  is  so  manifest 
from  the  foregoing  provisions,  that  comment  is  deemed  un- 
necessary. 

VoLX.  34 
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Section  two  or  Art  VI^  of  the  constitution^  prescribes  in 
general  terms,  the  duties  of  the  Secretary  of  State,  and  among 
other  things,  declares  that  ^  he  shall  be  ex  officio  auditoi;'' 
An  auditor  may,  in  general,  be  defined  to  be  a  person  ap* 
pointed  to  settle  and  adjust  accounts,  and  state  or  certify  the 
resulta  In  a  more  restricted  sense,  he  may  be  said  to  be  an 
officer  whose  duty  is  to  examine  and  verify  the  accounts  of 
persons  entrusted  with  the  receipt  and  disbursement  of  pub- 
lic monejrs.  Bouvier's  Law  Die.,  title  "^  Auditor  f'  BurriU^ 
id.,  same  title.  As  used  in  our  constitution  it  signifies  an  offi- 
cer whose  business  is  to  examine  and  certify  accounts  and 
claims  against  the  stale,  and  to  keep  an  account  between  the 
state  and  its  treasurer.  Since  the  ratification  of  that  instru- 
ment such  has  been  the  commonly  accepted  and  uniform 
legislative  interpretation  of  the  word.  Immediately  after  the 
formation  of  the  state  government,  the  legislature,  by  act,  rec- 
ognized and  specifically  prescribed  the  manner  in  which  the 
powers  and  duties  of  the  Secretary,  as  auditor,  should,  in  both 
these  respects,  be  exercised  and  performed.  Chapter  9,  R  S., 
1849,  sec.  19  to  25,  inclusiva  An  enumeration  of  those  pow- 
ers and  duties  as  there  r^;ulated,  are  unnecessary.  With  the 
exception  of  some  enlargements,  made  necessary  by  subse- 
quent legislation  and  the  formation  of  new  departments,  they 
remain  die  same  to  this  day.  Chap.  10,  R.  S.,  1858,  s&csx21  to 
37  tnclusiva  Even  by  the  act  in  question,  no  direct  attempt 
was  made  to  impair  or  modify  them.  All  accounts  and  de- 
mands against  the  state  are  in  the  first  instance  to  be  audited 
by  him  in  the  usual  manner.  But  after  they  are  so  audited,  it 
is  BMkde  the  duty  of  this  new  officer,  created  fat  that  purpose, 
to  review  and  correct  them;  and  if  in  any  respect  he  deems 
them  illegal  or  improper,  he  is  empowered  to  set  Aem  aside 
and  annul  his  action.  The  act  taken  altogether  looks  like  a 
studied  effi>rt  to  attain  indirectly  what  it  was  evident  to  the 
firamers,  could  not  be  accomplished  directly.    The  result  tt, 
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that  we  have  two  auditors  instead  of  one,  both  of  whom  most 
act  m  succession,  before  any  business  can  be  transacted.  The 
question  arises  whether,  under  the  for^[oing  provision  of  the 
constitution,  the  legislaitnre  hare  the  power  to  create  a  second 
auditor  or  officer  authorized  to  perform  the  same  duties,  whose 
concurrence  is  necessary  before  the  acts  of  the  constitutional 
auditor  shall  take  effect  We  think  they  have  not,  and  that 
the  functions  of  that  officer  cannot,  in  whole  or  in  part,  be 
transferred  to,  or  be  exercised  concurrently,  or  otherwise,  by  any 
other  person  or  officer.  It  falls  directly  within  the  rule  that 
the  express  mention  of  one  thing  implies  the  exclusion  of  an- 
other.   Expressio  unius  est  exelusio  cUterius. 

This  rule  applies  as  forcibly  to*  rtie  construction  of  written 
constitutions  as  other  instruments.  And  if  its  observance 
ought  in  any  degree  to  depend  upon  the  character  or  impor* 
tance  of  the  instrument  under  consideration,  then  no  other 
cases  demand  so  rigid  an  adherence  to  it  A  constitution  be- 
ing the  paramount  law  of  a  state  designed  to  separate  the 
powers  of  government  and  to  define  their  extent  and  limit 
tfieir  exercise  by  the  several  departments,  as  well  as  to  secure 
and  protect  private  rights,  no  other  instrument  is  of  equal  sig« 
nificance.  It  has  been  very  properly  defined  to  be  a  l^iislative 
act  of  the  people  themselves  in  their  sovereign  capacity;  and 
when  the  people  have  declared  by  it  that  certain  powers  shall 
be  possessed  and  duties  performed  by  a  particular  officer  or 
department,  their  exercise  and  discharge  by  any  other  officer 
or  department,  are  forbidden  by  a  necessary  and  unavoidable 
implication.  Every  positive  delegation  of  power  to  one  offi- 
cer or  department,  implies  a  negation  of  its  exercise  by  any 
other  officer,  department  or  person.  If  it  did  not,  the  whole 
constitutional  fabric  might  be  undermined  and  destroyed 
This  result  could  be  as  effectually  accomplished  by  the  crea^ 
tion  of  new  officers  and  departments  exercising  the  same  pow- 
er and  jurisdiction,  as  by  ttte  direct  and  formal  abrogation  of 
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those  now  existing.  And,  although  the  exercise  of  this  power 
by  the  legislature,  is  nowhere  expressly  prohibited,  neverthe- 
less they  cannot  do  so.  The  people  having  in  their  sovereign 
capacity  exerted  the  power  and  determined  who  shall  be  their 
auditor,  there  is  nothing  left  for  the  legislature  to  act  upon. 
This  principle  or  rule  of  construing  constitutions,  has  been 
often  laid  down  and  acted  upon  by  courts.  It  is  fully  sus- 
tained by  the  following  cases  recently  decided  by  the  court  of 
appeals  of  New  York.  Barto  vs.  Himrodj  4  Seld.,  483 ;  Sill 
vs.  The  Village  of  Coming,  15  N.  Y.,  S97 ;  People  vs.  Draper, 
id.,  532. 

In  this  last  case  the  court,  after  observing  that  plenary 
power  in  the  legislature,  for  all  the  purposes  of  civil  govern- 
ment, is  the  rule,  and  a  prohibition  to  exercise  a  particular 
power  an  exception,  and  that  the  constitution  contains  but 
few  positive  restraints  upon  the  l^slative  powers,  say :  "  But 
the  affirmative  prescriptions,  and  the  general  arrangement  of 
the  constitution,  are  far  more  fruitftil  of  restraints  upon  the 
legislature  Every  positive  direction  contains  an  implication 
against  anything  contrary  to  it,  or  which  would  frustrate  or 
disappoint  the  purpose  of  that  provision.  The  form  of  the 
government ;  the  grant  of  legislative  powers  itself;  the  organ- 
ization of  executive  authority ;  the  erection  of  the  principal 
courts  of  justice,  create  implied  limitations  upon  the  law 
making  authority,  as  strong  as  though  a  negation  was  ex- 
pressed in  each  instance."  This  rule  of  construction  extends 
to  every  part  of  the  instrument,  and  if  a  violation  of  it  is 
allowed  in  the  case  of  the  auditor,  it  b  difficult  to  see  why  it 
should  not  be  in  the  case  of  any  other  officer  or  department 
Thus,  the  legislature  might  with  equal  propriety  create  new 
courts  of  justice,  usurping  and  exercising  the  same  power  and 
jurisdiction  as  those  established  by  the  people,  and  a  new 
executive,  to  correct  the  mistakes  and  control  the  action  of 
the  one  chosen  by  them.    It  seems  to  us  clear^  that  the  legis- 
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lature  could  do  neither,  and  that  so  much  of  the  act  under 
consideration  as  attempts  to  transfer  to  the  so-called  comp- 
troller the  functions  of  auditor,  and  to  clothe  him  with  au* 
thority  to  control  or  reverse  the  acts  of  that  officer,  is  uncon- 
stitutional and  void. 

These  remarks  apply  with  equal  force  to  the  practice  of 
permitting  the  deputy  or  assistant  secretary  of  state  to  dis- 
charge the  duties  of  auditor.  An  examination  of  the  statute 
regulating  them,  and  a  moment's  reflection,  will  show  that  it 
is  an  office  of  great  trust  and  responsibility,  the  importance  of 
which  cannot  easily  be  overestimated.  Vast  interests  are 
committed  to  his  keeping.  In  one  sense,  the  entire  moneys 
of  the  state  are  under  his  control  None  can  be  paid  out,  no 
disbursement  made,  without  his  sanction.  All  claims  and 
demands  against  the  state  must  be  submitted  to  his  decision. 
In  many  respects,  his  acts  are  judicial  in  their  nature,  and 
depend  upon  the  exercise  of  a  sound  judgment  They  are 
also,  in  many  respects,  as  we  shall  presently  see,  final  and 
conclusive.  We  are  therefore  of  opinion  that  it  is  a  personal 
trust  and  confidence  reposed  in  him,  which  cannot  be  dele- 
gated to  or  exercised  by  another.  It  would  be  unreasonable 
to  suppose  that  the  people,  after  having  entrusted  to  him  the 
management  of  such  weighty  affairs,  and  provided  that  they 
should  have  a  direct  voice  in  choosing  him,  intended  that  he 
might  transfer  it  to  any  person  whomsoever.  The  relator's 
certificate  is  therefore  irregular,  and  payment  thereof  by  the 
treasurer  was  for  that  reason  properly  refused. 

Another  point  raised  and  discussed  on  the  argument  of  this 
case  was  as  to  the  constitutionality  of  the  act  of  1854,  enti- 
tled ^  an  act  concerning  the  terms  of  office  of  judges  of  the 
several  courts  of  this  state."  Chapter  41,  Oeneral  Laws,  1854. 
At  the  ai^ument  no  question  was  made  upon  the  construc- 
tion of  the  act  itsel£  It  was  conceded,  on  both  sides,  that  the 
legislature  intended  to  change  the  time  of  the  commencement 
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of  the  teroAS  of  office  of  the  justices  of  this  court,  if  they  had 
the  power  so  to  do ;  which  it  was  insisted  by  respondent's 
counsel  they  had  not  This  was  the  question  argued.  Upon 
this  question  it  was  understood  that  this  court  had  hereto- 
fore, on  different  occasions,  resolved,  in  relation  to  the  time 
when  the  justices  elected  since  the  passage  of  that  act  should 
take  their  seats,  that  the  act  was  constitutional  With  these 
resolutions  I  was  not  inclined  to  disagree,  but  to  regard  them 
as  decisiva  From  this,  Mr.  Justice  Paine  dissented  Ac- 
cordingly, in  the  statement  of  the  points  decided,  which,  to 
meet  the  request  of  the  parties  that  a  decision  might  be  made 
at  once,  and  in  advance  of  a  written  opinion,  was  hastily 
penned  and  filed,  immediately  after  the  case  was  submitted, 
we  held,  that  the  act  was  constitutional.*  Since  that  time, 
however,  I  have  examined  the  act  more  fully,  and  have  con- 
cluded that  the  legislature  did  not  intend  to  change  the  terms 
of  office  of  the  justices  of  this  court  This  conclusion  rendeis 
it  unnecessary  for  me  to  express .  any  opinion  upon  its  con- 
stitutionality. This  question  is  fully  discussed  by  Mr.  Justice 
Paine,  in  his  opinion  dissenting  from  the  statement  so  pre- 
pared, before  this  was  written,  and  I  wish  to  say  no  m<»e 
upon  it,  than  that  I  fully  concur  in  the  views  taken  by  him. 
This  may  perhaps  be  regarded  as  a  singular  instance  of  the 
advantage  of  having  a  dissenting  opinion  prepared  in  advance 
of  that  of  a  majority  of  the  court 

Another  question  much  discussed  on  the  argument,  was  as 
to  the  effect  to  be  given  to  the  deciBions  and  certificates  of 
the  secretary  of  state,  as  auditor.  This  question,  owing  to  the 
irregularity  of  the  certificate  issued,  is  not,  strictly  speaking, 
before  u&  Tet,  as  it  may  be  said  to  be  fisiirly  raised,  in  the 
case  of  the  State  ex  reL  Andrew  ProudJU^  against  the  same 
respondent,  which  was  argued  and  submitted  at  the  same 
time  with  the  present,  and  as  it  Lb  inlbnded  that  this  opinion 

*  See  note  ftt  the  end  of  Uieee  oeaeB. 
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shall  cover  the  main  points  of  both  cases^  it  may  not  be  im- 
proper to  discuss  it  hera  On  the  part  of  the  relator  it  was 
insisted  that  the  secretary  of  state,  as  auditor,  was  the  general 
agent  ot  the  government,  empowered  to  determine  all  claims 
and  demands  upon  the  treasury,  and  that  when  he  has  done 
so,  and  has  drawn  his  warrant  upon  the  treasurer,  it  is  con- 
clusive upon  the  state,  as  his  principal,  and  upon  every  other 
officer,  and  that  in  sudi  case  the  treasurer  has  no  right  to 
refuse  payment  The  first  part  of  this  proposition  may  be 
very  true.  It  is  said  in  CammontoeaUh  t^  Fowler,  10  Mass., 
290,  that  ^  the  several  departments  of  the  government,  the 
legislative,  the  executive  and  the  judicial,  are  the  agents  of 
the  people,  in  their  respective  spheres." 

And  in  respect  to  the  auditor,  to  whom  there  is  a  delega- 
tion of  authority  to  do  all  acts  connected  with  accounts  and 
claims  against  the  state,  and  to  certify  them  to  the  treasurer 
for  payment,  it  may  be  said  that  he  is  a  general  agent  But 
it  by  no  means  follows  therefrom,  that  all  his  acts  are  con* 
elusive  upon  the  stata  There  is  a  broad  distinction  in  this 
respect  between  the  acts  of  general  agents  of  the  public  and 
those  of  general  agents  of  private  individuals  or  corporationa 
Whilst  the  latter  may,  and  oftentimes  do,  bind  their  princi- 
ples, when  acting  beyond  the  scope  of  their  authority  or  in- 
structions, yet  the  former  never  can.  In  the  case  of  the  latter, 
it  is  enough  that  the  agent  be  apparently  clothed  with  aU* 
thority  to  do  the  act,  and  that  third  persons  deal  with  him 
innocently ;  then,  although  he  violates  the  private  instructions 
and  directions  of  his  principal,  yet  he  will  be  bound.  Good 
faith  requires  this,  iisyt  he  has  held  him  out  to  the  public  as 
competent  to  do  the  acts,  and  to  bind  him  thereby*  But  it  is 
not  so  with  public  agents  of  the  character  under  considera- 
tion* Their  warrant  of  attorney  is  a  part  of  the  law  of  the 
land,  of  which  aU  men,  whether  they  be  acting  in  a  public  or 
private  capacity,  are  bound  to  take  notice.    They  can  have 
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no  private  instructions,  and  all  men  deal  with  them  at  their 
peril,  in  case  they  exceed  their  powers.  On  this  subject  I 
cannot  do  better  than  to  use  the  language  of  Judge  Story,  as 
found  in  §  307,  of  his  work  on  Agency.  He  says :  "In  re- 
spect to  the  acts,  and  declarations,  and  representations  of 
public  agents,  it  would  seem  t^iat  the  same  rule  does  not 
prevail,  which  ordinarily  governs  in  relation  to  mere  private 
agents.  As  to  the  latter,  as  we  have  seen,  the  principals  are, 
in  many  cases,  bound,  where  they  have  not  authorized  the 
declarations  and  representations  to  be  made.  But  in  the  case 
of  public  agents,  the  government,  or  other  public  authority,  is 
not  bound,  unless  it  manifestly  appears  that  the  agent  is 
acting  within  the  scope  of  his  authority,  or  he  is  held  out  as 
having  authority  to  do  the  act,  or  he  is  employed,  in  his  ca- 
pacity as  public  agent,  to  make  the  declaration  or  representa- 
tion for  the  government  Indeed,  this  rule  seems  indispen- 
sable, in  order  to  guard  the  public  against  losses  and  injuries 
arising  from  the  fraud  or  mistake,  or  rashness  and  indis- 
cretion of  their  agents.  And  there  is  no  hardship  in  requiring 
from  private  persons  dealing  with  public  officers  the  duty  of 
inquiry  as  to  their  real  or  apparent  power  and  authority  to 
bind  the  government'* 

Our  conclusion,  therefore,  is  that  it  is  the  duty  of  the  treas- 
snrer  in  common  with  every  other  person  to  take  notice  of 
the  extent  of  the  authority  of  the  auditor  as  a  part  of  the  law 
of  the  state,  and  if,  as  in  the  present  instance,  the  auditor 
allows  and  draws  his  warrant  upon  him  for  the  payment  of 
a  sum  of  money,  as  tha  salary  of  a  person  who  was  not 
known  or  recognized  as  an  officer  of  government,  and  did 
not  act  as  such,  or  which  had  under  the  direction  of  the  same 
or  a  previous  auditor  been  paid  to  another,  it  was  his  duty  to 
refrise  payment,  and  thus  bring  the  matter  before  the  courts 
whose  province  it  is  finally  to  solve  and  settle  all  disputed 
and  doubtful  questions  of  law.    On  the  other  had,  when  the 
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authority  of  the  secretary  is  clear  and  provision  has  been 
made  by  law  for  the  payment  of  the  claim  audited^  then,  not- 
withstanding he  may  think  he  has  allowed  too  much  or  com- 
mitted an  error,  still  he  should  not  refuse  payment  Where- 
ever  there  has  been  an  appropriation  made  and  power  is  giv- 
en by  law  to  the  secretary  to  adjust  and  determine  the  amount 
of  the  claims  to  be  paid,  his  decision  is  final ;  and  it  is  not 
for  the  treasurer  or  any  one  else  to  revise  or  correct  his 
action. 
The  demurrer  to  the  return  must  therefore  be  overruled. 

Painx,  J.  I  dissent  firom  the  conclusion  of  the  court  in 
this  case  that  the  relator  was  entitled  to  hold  the  office  of  jus- 
tice of  this  court  from  the  first  of  June,  1855,  to  the  first  of 
January,  1856.  My  reasons  are  as  follows :  The  constitution 
Art  VII.  sec  4,  provided  that  the  legislature  might  organize 
a  separate  supreme  court,  but  that  when  so  organized,  it 
should  ^^not  be  changed  or  discontinued.'^  The  court  was 
oi^anized  by  the  act  passed  in  1852,  for  that  purpose ;  the 
third  section  of  which  provided  that  the  term  of  office  of  all 
the  justices  should  commence  on  the  first  day  of  June  1853, 
that  the  term  of  the  chief  justice  should  expire  with  the  last 
day  of  May,  A.  D.  1857,  that  of  one  of  the  associate  justices 
should  expire  with  the  last  day  of  May,  A.  D.  1855,  and  that 
of  the  other  with  the  last  day  of  May,  A.  D.  1859.  The  re- 
lator was  one  of  the  justices  first  elected,  and  drew  the  short 
term,  so  that  by  the  act  organizing  the  court,  his  term  would 
expire  with  the  last  day  of  May,  1855.  It  is  conceded  that 
such  would  have  been  the  result  if  this  act  remained  in  force. 
And  by  section  7  of  the  same  act,  the  term  of  office  of  his 
successor  would  have  commenced  on  the  first  day  of  June, 
1855.  But  in.  1854,  an  act  was  passed  which  is  as  follows: 
«  The  term  of  office  of  county  judges,  circuit  judges,  and  jus- 
tices of  the  supreme  court,  shall  be  for  such  time  as  at  pres- 
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ent  prescribed  by  la w^  and  shall  eommince  on  the  fir%t  Mou- 
dqjf  qf  each  ytar  next  qfttr  the  election  (f  9uch  (^B^ctr^ 
unless  otherwise  specially  provided.''  And  it  is  claimed  that 
this  act  had  the  effect  to  make  the  term  of  Justice  Cole,  who 
was  elected  as  the  successor  of  the  relator,  commence  on  the 
first  Monday  of  January,  1856,  he  having  been  elected  in  the 
spring  of  1855,  and  that,  consequently,  the  relator  was  l^ally 
entitled  to  hold  the  office  until  1856,  under  that  provision 
that  the  justices  shall  hold  until  their  successors  are  elected 
and  qualified. 

It  seems  that  in  fieu^t  this  act  was  overlooked  at  the  time, 
and  Justice  Crawford  relinquished  the  office,  and  Justice  Cole 
emAered  upon  the  exercise  of  its  duties  without  question.  But 
the  relator  contends  that  in  strict  law  he  was  entitled  to  hoU 
the  office  till  the  first  of  January,  1856.  And  this  would 
have  been  so  if  the  act  of  1854  had  the  effect  claimed  for  it 
But  I  think  it  did  not,  and  could  not,  have  that  ^ect 

Firatf  it  did  not,  because  the  act  cannot  by  any  fiur  con- 
•tructiim  be  h^  to  show  any  intention  on  the  part  of  the 
legislature  to  change  the  time  of  the  commencement  of  the 
lerrn  of  office  of  the  justices  of  this  court  On  the  contrary, 
their  language  dearly  indicates  an  intention  to  prevent  that 
eflfoct  For  the  act  organizing  this  court,  as  before  stated,  ex* 
plioitly  provided  that  the  term  of  office  of  its  justices  should 
commence  on  the  first  day  of  June  next  after  their  election. 
This  act  of  1854  first  makes  a  general  provision  as  to  the 
length  of  the  term  of  all  judges,  and  then  provides  that  the 
term  shall  commence  on  the  first  Monday  of  January,  ^^unr 
kee  0thet%Diae  tpeeialfy  provided!^  Now,  as  to  the  the  term 
of  the  justices  of  this  court,  it  was  otherwise  specially  pro- 
vided. And,  therefore,  their  terms  as  to  the  time  of  com- 
mencement were  excepted  from  the  operation  of  the  act,  by 
language  as  clear  as  it  is  possible  to  usei 

Bu^  it  may  be  asked,  why  were  they  mentioned  at  all  in 
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the  acty  if  their  terms  were  not  intended  to  be  included  in 
this  provision  ?  I  reply  that  the  legislature  seem  to  have  con* 
sidered  it  necessary  to  re-enact  generally,  that  the  term  of  all 
judges  should  be  for  such  time  as  was  then  prescribed  by  law* 
Now  this  may  not  have  been  necessary.  But  the  legislature 
evidently  conceived  it  to  be  so ;  and,  thinking  so,  they  might 
just  as  well  say  that  the  t^rm  of  the  justices  of  this  court 
should  be  for  such  time  as  was  then  prescribed  by  law,  as  to 
say  the  same  of  the  terms  of  the  other  judgea  It  is  difficult 
to  see  any  necessity  for  the  provision  at  all,  but  assuming  it 
necessary,  as  the  legislature  did,  it  was  just  as  necessary  to 
include  the  judges  of  this  court,  as  the  ciicuit  judges,  or  any 
other;  and  that  sufficiently  explains  the  use  of  language  in^ 
eluding  them.  But  the  legislature  knew  that  the  time  of  the 
commencement  of  their  teims  was  specially  provided  for  by 
the  law  organizing  the  court  And,  therefore,  when,  they 
come  to  fix  the  time  for  the  terms  to  begin,  they  expressly 
limit  the  application  of  that  provision  to  cases  ^  not  otherwise 
specially  provided  '^  for.  It  cannot  therefore  be  held  aj^li- 
cable  to  the  terms  of  the  justices  of  this  court,  without  en- 
tirely striking  out  this  material  provision  of  the  sti^ute. 
Where  the  statute  says  that  all  terms  not  otherwise  specially 
provided  for,  should  commence  on  the  first  Monday  in  the 
year  next  after  the  election,  it  would  be  construed  to  mean 
that  those  terms  which  were  otherwise  specially  provided  fbr^ 
should  commence  at  that  time,  as  well  as  those  that  were  not 
I  know  of  no  rule  of  construction  that  can  justify  courts  in 
taking  such  a  liberty  with  statutes.  Where  different  provis* 
ions  are  repugnant,  the  court  may  give  effect  to  the  one  which 
seems  most  in  accordance  with  the  general  intent  But  the 
rule  is  well  settled  that  laws  must  be  so  construed  as  to  give 
effect  to  all  parts  if  possibla  And  here  there  b  no  repug- 
nance between  the  different  provisions  of  the  act,  and  to  con- 
strue it  as  including  the  terms  of  the  judges  of  this  court 
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gives  DO  effect  whatever  to  the  language,  ^  unless  otherwise 
specially  provided.'^ 

There  was  a  reason  for  the  act  with  this  qualification.  Be- 
cause while  the  terms  of  the  judges  of  this  court  were  speci- 
ally  provided  for,  there  was  considerable  doubt  and  uncertain- 
ty as  to  the  time  of  the  commencement  of  the  terms  of  the 
circuit  judges.  The  original  act  providing  for  their  election 
did  not  prescribe  the  time,  and  in  some  of  the  judicial  circuits 
afterwards  oi^anized,  the  time  for  the  terms  to  commence 
was  not  fixed.  There  was  therefore  need  of  an  act  to  re- 
duce it  to  certainty.  But  it  was  certainly  very  questionable 
policy  for  the  legislature  to  attempt  to  tamper  with  the  terms 
of  the  judges  of  a  court,  which  the  constitution  declared 
should  not  be  ^  changed ''  after  it  was  once  oi^nized.  And 
where  the  legislature  has  taken  pains  to  use  clear  and  explicit 
language  excluding  such  an  intention,  I  do  not  feel  authorized 
to  disregard  their  language,  and  say  that  the  act  should  apply 
where  they  said  it  should  not 

But  even  if  the  act  could  be  construed  to  apply  to  the  terms 
of  the  judges  of  this  court,  I  think  it  was  incompetent  for  the 
legislature  to  enact  such  a  law,  on  the  ground  that  it  would 
work  a  change  of  the  court,  within  th^  prohibition  of  the 
constitution.  It  is  clear  that  by  the  provision  of  the  law  or- 
ganizing this  court,  it  would,  firom  the  first  of  June,  1855,  to 
the  first  Monday  of  January,  1856,  have  been  composed  of 
the  late  Chief  Justice  Whiton,  Mr.  Justice  Smith,  and  Justice 
Cole,  who  was  the  successor  of  Justice  Crawford.  But  if  the 
act  of  1854  could  have  the  effect  of  extending  the  time  when 
the  term  of  Justice  Cole  commenced,  until  the  first  Monday 
of  January,  1856,  then  the  court  would,  under  the  operation 
of  that  act,  have  been  composed  of  the  same  three  judges 
first  elected.  In  other  words,  this  act  would  have  the  effect 
of  leaving  a  judge  a  member  of  this  court  for  six  months, 
who  would  not  have  remained  such  under  the  law  by  which 
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the  court  was  established  Would  this  be  a  change  of  the 
court  within  the  meaning  of  the  constitution  ?  I  think  it 
would.  The  provision  made  for  changing  the  judges  who 
constitute  a  courts  seems  to  me  to  form  one  of  the  essential 
elements  of  the  character  of  the  court  itself  Thus  if  in 
respect  to  a  court,  the  judges  of  which  held  their  office  dur- 
ing good  behavior,  it  should  be  provided  that  they  should 
only  hold  for  six  years,  or  vice  versa,  this  would  certainly  be 
a  change,  and  a  material  change  of  the  court  Or  suppose 
in  this  case  the  legislature  conceiving  that  it  would  be  wiser 
to  have  judges  stay  on  the  bench  a  long  time,  had  provided 
that  the  terms  of  office  of  the  successors  to  the  judges  first 
elected,  should  not  commence  until  ten  years  after  their  elec- 
tion ?  It  seems  to  me  clear,  that  this  would  have  been  a 
change  of  the  court  And  this  must  hp  conceded  unless  it  is 
said  that  a  change  in  the  judges  who  constitute  a  court,  is 
of  so  unimportant  a  character  as  not  to  work  a  change  of  the 
court 

And  the  change  here  spoken  of  must  not  be  confounded 
with  that  change  in  the  judges  which  might  take  place  un- 
der the  operation  of  the  act  first  oi^anizing  it  Such  changes 
might  and  would  take  place,  but  they  would  not  be  within 
the  constitutional  prohibition,  because  that  instrument  con- 
templated that  the  act  oi^anizing  the  court  should  provide 
for  such  changes,  and  that  the  manner  in  which  they  should 
take  place,  would  give  character  to  the  court  itself  A  change 
in  the  court  is  not  a  change  in  the  judges,  occurring  in  ac- 
cordance with  the  law  organizing  the  court,  but  it  is  such 
a  change  in  the  law  as  i^ecessarily  makes  the  court,  at  any 
given  time,  composed  of  other  judges  from  what  it  would 
have  been  under  the  operation  of  the  original  act  And  it 
was  precisely  this  latter  change  which  was  produced  by  the 
act  of  1854,  if  valid. 

It  was  conceded  on  the  argument  that  if  the  legislature 
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had  provided  that  tho  terms  of  the  snccessors  of  the  justices 
first  elected,  should  not  commence  until  ten  years  after  their 
election,  this  would  have  been  a  palpable  violation  of  the 
constitution.  But  of  what  provision  ^  I  know  of  none  ex- 
cept that  which  prohibits  a  change  of  the  court  But  if  it 
would  be  a  change  of  the  court  to  leave  a  vacuum  of  ten 
years  between  the  terms,  so  that  tlie  prior  judges  could  hold 
over  tfiat  long,  under  the  clause  allowing  them  to  hold  til! 
their  successors  qualify,  it  wouM  be  a  change  to  provide  for 
a  similar  vacuum  of  six  months.  The  change  might  not  be 
so  great,  but  it  would  be  jt»t  as  much  a  change.  And  if  a 
change,  it  is  void  under  the  constitution.  And  it  is  no  an- 
swer to  say  that  the  change  was  reasonable.  The  l^Ulature 
was  not  allowed  to  make  reasonable  changes  in  the  court,  but 
was  prohibited  from  changing  it  at  all. 

The  constitution  limits  the  full  term  of  office  to  six  years, 
and  although  it  provides  that  the  judges  shall  hold  during  the 
term,  and  until  their  successors  are  elected  and  qualified,  this 
latter  provision  fymishes  no  sanction  for  legislation  extend- 
ing the  time  when  the  succeeding  terms  should  commence, 
so  as  to  leave  a  vacuum  between  them,  which  would  be  a 
part  of  no  term.  It  is  a  provision  usual  in  l^slation  respect- 
ing offices,  and  was  obviously  designed  to  provide  only  for 
those  cases  where,  by  some  unforeseen  event,  the  successor  is 
prevented  from  qualifying.  But  if  it  is  consfarued  as  warrant- 
ing legislation,  putting  off  the  time  when  succeeding  terms 
shall  begin,  if  it  may  be  put  off  six  months,  I  see  no  reason 
why  it  may  not  be  put  off  six  years  or  ten,  or  as  long  as  the 
legislature  pleases.  Tf  the  power  exists  at  all,  I  know  of  no 
limit  to  it  but  the  discretion  of  the  legislature.  And  so  that 
body  might  r^fulate  the  time  during  which  judges  should 
hold  office  at  their  pleasure. 

I  think  it  cannot  be  said  that  this  questk>n  has  ever  been 
passed  upon  by  this  court    It  has  never  been  before  them 
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except  as  it  arose  at  the  snceessive  elections  of  new  judges 
that  have  taken  place ;  and  then,  without  any  contest  what- 
ever, or  any  thing  to  induce  a  very  thorough  examination  of 
it  At  the  first  election,  the  act  of  1854  was  overlooked,  and 
Justice  Crawford  retired  from  the  bench,  and  Justice  Cole  en- 
tered upon  his  duties  on  the  first  of  June,  1855.  At  the  next 
election  the  late  Chief  Justice  was  re-elected,  and  it  was  of 
no  importance  to  him  whether  his  new  term  began  in  June 
or  January.  At  the  last  election  it  was  a  subject  of  conver- 
sation among  the  judges,  but  as  Mr.  Justice  Smith  intended 
not  to  occupy  the  office  from  June  till  January,  he,  in  accord- 
ance with  the  opinion  of  the  other  two  judges,  resigned,  and 
I  was  appointed,  though  this  course  was  taken  partly  to  save 
any  question  that  might  be  made. 

I  do  not  consider  this  kind  of  action  among  the  judges  to 
amount  to  a  judicial  decision.  There  are  certainly  reasons 
why  they  would  not  act,  under  those  circumstances,  with  the 
same  freedom,  or  the  same  sense  of  responsibility,  with  which 
they  would  act  in  a  judicial  proceeding.  I  have,  therefore, 
considered  the  question  as  an  open  one,  and  have  stated  my 
own  views  in  regard  to  it 
• 

CoLx,  J.  Some  of  the  questions  raised  by  the  demurrer  to 
the  return  made  in  this  case,  are  the  same  as  were  involved  in 
the  motion  to  quash  the  alternative  writ  of  m&ndamus  in 
the  case  of  the  State  ex  reL  Proucfft^  vs.  Hastings,  and  as  I 
have  fhlly  expressed  my  views  in  that  case  upon  them,  I  need 
not  restate  them  hera  A  majority  of  the  court  have  arrived 
at  tiie  conclusion  that  chapter  41,  Session  Laws  of  1854,  p.  55, 
concerning  the  commencement  of  the  terms  of  judges  of  the 
several  courts  of  this  State  does  not  apply  to  the  justices  of 
this  court  From  that  conclusion  I  am  constrained  to  dis- 
sent I  have  no  doubt  but  that  it  was  intended  to  apply  to 
the  justices  of  this  court,  and  that  it  changed  Ae  commence- 
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meat  of  the  term  of  office  of  any  justice  elected  after  the  law 
took  effect,  and  made  it  commence  on  the  first  Monday  of 
the  year,  next  after  the  election  of  such  justica  I  can  give 
the  law  no  other  rational  construction.  It  reads:  ^^  The  terms 
of  office  of  county  judges,  circuit  judges,  and  justices  of  the 
supreme  court,  shall  be  for  such  time  as  at  present  prescribed 
by  law,  and  shall  commence  on  the  first  Monday  of  each 
year  next  after  the  election  of  such  officer,  unless  otherwise 
specially  provided.'' 

It  must  be  admitted  that  this  language  is  rather  ambigu- 
ous and  indefinite,  but  is  it  so  much  so  that  we  cannot  as- 
certain the  intention  of  the  legislature  in  passing  it  It  evi- 
dently was  passed  for  the  purpose  of  fixing  the  time  for  the 
commencement  of  the  term  of  certain  judicial  officers.  This 
is  apparent  upon  the  least  examination.  But  to  the  term  of 
what  judicial  offices  does  it  relate  ?  The  act  says  that  ^  the 
term  of  office  of  county  judges,  circuit  judges,  Sind  justices  qf 
the  supreme  courts  shall  be  for  such  time  as  at  present  pre- 
scribed by  law,  and  shall  commence  on  the  first  Monday  of 
each  year,  next  after  the  election  of  such  officer,''  &c  The 
act  expressly  names,  the  justices  of  the  supreme  court  as  the 
officers,  the  commencement  of  whose  term  of  office  was  to  b^ 
regulated  by  the  act  But  it  is  said  that  the  language  used 
ip  the  last  clause  of  the  section,  namely,  ^  unless  otherwise 
specially  provided,"  shows  that  the  act  was  not  intended  to 
apply  to  the  commencement  of  the  term  of  office  of  justice  of 
this  court,  since  the  commencement  of  their  term  of  office  is 
specially  prescribed  in  sec.  3  of  the  organic  act,  chap.  395, 
of  the  Session  Laws  of  185«,  p.  601.  If  this  bea  correct  view 
of  that  law,  the  question  naturally  arises,  why  were  the  jus- 
tices of  the  supreme  court  enumerated  afaiong  the  officers^ 
the  commencement  of  whose  term  of  office  was  to  be  regu- 
lated and  fixed  by  this  law?  Why  were  they  mentioned  in 
that  connection,  or  at  all  in  this  enactment  ? 


Digitized  by  VjOOQ IC 


1860]  WISCONSIN  REPORTS.  545 


state  Ti.  Htatingf. 


It  is  said  that  the  legislature  seem  to  have  considered  it  ne- 
cessary to  re-enact  generally  that  the  term  of  all  judicial  offi- 
cers should  be  for  such  time  as  was  then  prescribed  by  law. 
This  construction  certainly  leads  to  the  most  strange  conse- 
quences. Is  it  to  be  presumed  that  the  legislature  would  de- 
liberately do  so  foolish,  so  idle,  so  perfectly  unmeaning  a 
thing,  as  to  re-enact  what  was  already  the  law,  and  say  that 
the  term  of  all  judicial  offices  should  be  for  such  time  as  has 
been  already  prescribed  by  law  ?  This  is  charging  the  legis- 
lature, which  passed  this  act,  with  a  degree  of  stupidity  which 
I  am  unwilling  to  attribute  to  them,  if  I  can  by  any  fair  rule 
of  interpretation,  place  a  different  construction  upon  the 
law. 

The  object  of  this  law  undoubtedly  was  to  produce,  as  far 
as  possible,  uniformity  in  respect  to  the  commencement  of  the 
term  of  office  of  all  the  state  and  judicial  officers.  The  po- 
litical year,  by  the  constitution,  was  to  commence  on  the  first 
Monday  of  January,  and  that  was  about  the  time  that  the  ya- 
rious  state  and  county  officers  entered  upon  their  term  of  of- 
fice. Th^  term  of  office  of  the  justices  of  the  supreme  court 
commenced  in  June,  while  the  commencement  of  the  term  of 
office  of  the  judges  of  the  circuit  and  county  courts  was  gen- 
erally the  first  of  January.  And  to  produce  uniformity  in  the 
commencement  of  the  term  of  all  the  offices,  as  well  probably 
as  to  contribute  to  the  convenience  and  regularity  of  auditing 
quarter  yearly  salaries,  and  keeping  the  accounts  in  the  vari- 
ous departments,  this  act  of  the  legislature  was  passed.  The 
evil  to  be  remedied  by  the  law  was  not  very  serious,  but  it  is 
easy  to  perceive  that  an  inconvenience  did  exist 

Again,  by  the  same  course  of  reasoning  by  which  it  is 
shown  that  the  act  of  1854  did  not  apply  to  the  commence- 
ment of  the  term  of  office  of  justices  of  the  supreme  court 
because  the  commencement  of  their  term  of  office  was  ^other- 
wise specially  provided/'  would  also  prove  that  it  could  not 
Vol  X  35 
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apply  to  the  term  of  circuit  and  county  judges,  since  the  com- 
mencement of  their  term  of  oflGice  was  otherwise  fixed  by  law. 
In  the  act  organizing  the  old  supreme  court,  it  said  the  ^judges 
shall  severally  enter  upon  the  duties  of  their  office  as  soon  as 
elected  and  qualified."  Sec  3  of  the  organic  act,  R.  S,,  1849, 
p.  760.  This  was  the  provision  in  regard  to  the  judges  elect- 
ed under  that  act  By  sec  87,  chap.  6,  R.  S.,  1849,  it  was 
provided  that  ^  the  regular  term  of  office  of  all  st^e  and 
county  officers,  when  elected  for  a  full  term,  shall  commence 
on  the  first  day  of  January  next  succeeding  their  election.'^  I 
understand  the  judges  of  that  court  held  unanimously,  that 
this  provision  applied  to  and  fixed  the  commencement  of  the 
term  of  office  of  the  judges  subsequently  elected  under  that 
act  Whether  this  was  so  or  not,  the  organic  law  and  the 
constitution  would  determine  the  commencement  and  length 
of  the  term  of  office.  When  the  sixth  circuit  was  organized, 
the  law  provided  that  the  judge  of  said  circuit  should  enter 
upon  the  duties  of  his  office  as  soon  as  elected  and  qualified, 
^  and  shall  hold  his  office  for  six  years  from  the  time  he  shall 
enter  upon  the  duties  of  his  said  office."  Chap.  286,  Session 
Laws,  1850,  p.  214»  By  the  law  organizing  the  seventh  judi- 
cial circuit,  the  judge  of  that  circuit  was  tp  enter  upon  the  du- 
ties of  his  office  as  soon  as  elected  and  qualified,  ^  and  shall 
hold  his  office  for  six  years  from  the  time  qf  kU  election^  and 
until  his  successor  shall  be  elected  and  qualified."  Chap.  40, 
Sess.  Laws  1853,  p.  4a  By  the  law  organizing  the  eighth 
circuit,  the  judge  of  that  circuit  was  to  ^  enter  upon  the  du- 
ties of  his  office  on  the  first  day  of  January,  in  the  year  eight- 
een hundred  and  fifty-five,  and  shall  hold  his  office  for  the  term 
of  six  years,  and  until  his  successor  is  elected  and  qualified,'^ 
Chap.  13,  S.  L.,  1854,  p.  17.  Precisely  the  same  provision  was 
made  in  reference  to  the  commencement  of  the  term  of  office 
of  the  judge  of  the  ninth  circuit  Chap.  75,  S.  L.  1854,  p.  94. 
It  will  be  seen  by  sec  1,  chap.  86,  R.  S.  1849,  that  county 
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judges  were  to  hold  their  oflSce  for  fotir  years  from  the  ficst 
day  of  January,  1850. 

If  such  controlling  effect  is  to  be  given  to  the  language, 
^  unless  othenaise  specialfy  provided/'  as  the  majority  of  the 
court  seem  to  think  it  must  have,  I  cannot  well  understand 
how  the  law  can  be  held  to  apply  to  and  fix  the  commence* 
ment  of  the  term  of  the  judges  of  the  circuit  and  county 
courts,  in  view  of  the  provisions  of  law  just  cited  I  do  not 
think  these  words  should  have  any  such  controlling  force  or 
effect  given  to  them,  but  that  they  are  to  be  considered  in  con* 
nection  with  the  other  parts  of  the  section,  from  all  which  the 
intention  of  the  legislature  will  be  manifest  I  have  no  doubt 
but  that  intention  was  to  change  the  commencement  of  the 
term  of  the  office  of  justices  .of  this  court,  as  well  as  the  com- 
mencment  of  the  torm  of  the  other  judges  therein  mentioned 

It  is  insisted,  however,  that  the  legislature  could  not  change 
the  commencement  of  the  term  of  office  of  the  justices 
of  the  supreme  court,  because,  in  effect,  that  would  be  to 
change  the  court  itself  which  confessedly  it  could  not  do. 
Assuming  that  this  act  changed  the  commenoement  of  the 
term  of  office  from  the  first  of  June  to  the  first  Monday  of 
January  thereafter,  is  it  correct  to  say  that  this  makes  a  change 
in  the  court  ?  The  individuals  composing  this  court  may 
change,  while  the  court  itself  remains  unchanged  There  has 
been  an  entire  change  in  the  individuals  composing  the  court 
since  its  organization,  still  it  is  ^e  same  court  In  conced- 
ing to  the  legislature  the  power  to  change  the  commencement 
of  the  term  of  office  of  the  justices  of  the  supreme  court  for 
a  few  months,  for  the  purpose  of  producing  r^nlarity  and 
uniformity  in  the  commencement  of  the  terms  of  the  judicial 
offices  of  the  state,  I  do  not  admitt  that  thispower  is  unlimi- 
ted The  legislature  could  not  keep  in  office  a  judge  ten  years, 
as  has  been  supposed,  by  postponing  for  that  period  the  com- 
mencement of  the  term  of  his  successor.    For  the  constitu- 
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tion  limits  the  term  of  office  to  six  years,  and  only  permits  the 
incumbent  to  hold  over  after  the  expiration  of  the  term  until 
his  successor  is  chosen  and  qualified|  to  prevent  a  vacancy  in 
the  court 

I  am  therefore  of  the  opinion  that  my  term  of  office  did 
not  commence  until  the  first  Monday  of  January,  1856,  and 
that  the  relator  might  have  held  the  office  until  that  time,  had 
he  seen  proper  to  have  done  so. 

It  is  needless  for  me  to  add  that  I  was  ignorant  of  the  ex- 
istence of  the  law  of  1854,  when  I  qualified  and  entered  up- 
on the  discharge  of  the  duties  of  a  justice  of  this  court  My 
attention  was  first  called  to  the  law  in  the  latter  part  of  the 
winter  of  1857,  at  the  time  of  the  re-election  of  the  late  Chief 
Justice  Whiton.  Upon  that  occasion  the  proper  construction 
of  the  law  of  1854  was  a  subject  of  considerable  discussion 
among  the  members  of  this  court  in  the  consultation  room, 
and  we  unanimously  took  the  view  of  it  which  I  have  ex- 
pressed in  this  opinion. 

It  is  proper  that  I  should  express  an  opinion  upon  one  other 
matter  set  up  in  the  return.  It  is  averred  therein  that  ^  the 
relator  not  wishing  to  hold,  use,  or  enjoy,  said  office,  or  to  do, 
exercise  and  perform  the  duties,  or  to  claim,  have  or  enjoy, 
the  rights,  privileges,  emoluments  or  salary,  during  the  time 
aforesaid,  did,  of  his  own  firee  will  and  choice,  did  leave  and 
abandon  the  same.''  The  demurrer  admits  these  facts  to  be 
true,  and  if  they  are  as  alleged,  they  show  a  voluntary  sur- 
render of  the  office,  and  as  a  matter  of  course,  a  waiver  or 
forfeiture  of  the  salary  for  the  time  mentioned  in  the  relation. 

These  observations  are  all  I  deem  it  necessary  to  make  up- 
on the  demurrer. 

I  think  the  demurrer  must  be  overruled. 
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THE  STATE  ex  reL  PROUDFIT  vs.  HASTINGS,  TREAS- 

URER,  &C. 

This  was  an  action  commenced  by  Andrew  Proudfit,  by 
information  for  a  mandamus,  against  Samuel  D.  Hastings, 
the  State  Treasurer,  to  compel  him  to  pay  out  of  the  state 
treasury  to  the  relator  |[5645,25.  The  information  set  forth 
that  Calkins  &  Webb  were  the  state  printers,  and  as  such 
they  had  printed  a\id  furnished  to  the  Secretary  of  State,  by 
his  order,  blank  forms  amounting  to  5640  quires,  worked  on 
both  sides.  The  account  for  these  blanks  was  presented  to 
the  Secretary  of  State  for  him  to  audit,  on  the  13th  of  Nov., 
1858,  duly  verified  by  affidavit ;  and  certified  to  be  correct 
on  the  15th,  by  the  assistant  secretary  of  stata  On  the  same 
day  a  warrant  was  drawn  on  the  treasurer  for  the  amount, 
and  given  to  Calkins  &  Webb.  All  these  certificates,  and 
the  warrant,  were  signed  by  the  assistant  secretary  of  state, 
and  not  by  the  secretary  himself  These  blanks  were  forms 
for  the  use  of  the  assessors  and  others  in  assessing  and  col- 
lecting the  taxes  for  that  year,  and  to  be  sent  to  the  sev- 
ral  clerks  of  the  boards  of  supervisors  of  the  counties,  and  to 
be  used  by  those  officers. 

The  warrant  was  then  assigned  to  the  relator.  On  the 
15th  of  July,  1859,  he  presented  the  warrant  for  payment  to 
the  treasurer,  who  refused  to  pay  the  same,  though  there  was 
plenty  of  unappropriated  moneys  for  that  purpose  in  his 
hands,  and  still  refused.  Therefore  this  action  was  brought 
After  the  service  of  the  alternative  writ,  the  respondent  moved 
to  quash  the  writ,  and  assigned  for  cause  that  the  petition  did 
not  state  facts  sufficient  to  entitle  the  relator  to  the  writ. 

C.  Jibbotty  for  the  respondent,  made  the  following  points : 

1.  The  Secretary  of  State  had  no  authority  in  law  to  or- 
der or  request  the  printing  of  the  blanks  in  the  writ  named, 
or  contract  in  any  way  for  the  printing  of  the  same,  so  as  to 
bind  the  stata  2.  It  does  not  appear  that  the  account  or 
claim  was  ever  audited  by  the  Secretary  of  Stata  3.  The 
warrant  was  not  countersigned  by  the  comptroller  of  the 
state,  as  required  by  section  5,  of  the  act  establishing  that 
offica 

V     Otorge  B.  Smith  and  &  Oauifbrd,  for  the  relator. 
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By  the  Courtj  Dixon,  C.  J,  The  opinion  of  this  court 
upon  the  constitutionality  of  the  act  of  May  17th,  1858,  pro- 
viding for  the  appointment,  and  prescribing  the  duties  of  the 
State  Comptroller,  the  power  of  the  assistant  secretary  of 
state  to  act  as  auditor,  and  the  scope  and  extent  of  the  author- 
ity of  the  secretary  himself  when  acting  in  that  capacity, 
three  of  the  questions  iuTolved  in  the  present  motion,  will  be 
found  discussed  in  .the  case  of  the  State  on  the  relation  qf 
Orav^ord  agmnst  tMs  same  D^endant,  suprOf  535.  By  a 
reference  to  that  opinion,  it  will  be  seen  that  the  first  ques- 
tion was,  by  a  majority  of  the  courts  resolved  in  favor  of  the 
relator,  the  second  against  him,  and  the  third  in  his  favor, 
provided  it  is  determined  that  provision  bad  been  made 
by  law  for  the  payment  of  the  claim  in  question,  leaving 
nothing  to  be  done  but  for  the  secretary  to  assertain  and  ad- 
just its  amount 

The  only  question,  therefore,  lefl  for  our  consideration 
here,  is  whether  there  was  such  provision  for  the  payment  of 
the  demand  in  controversy,  or,  in  other  words,  whether  any 
appropriation  therefor  has  ever  been  made.  This  question 
depends  entirely  upon  the  construction  to  be  given  to  section 
15,  of  chapter  115  of  the  Laws  of  1858.  If  by  that  section 
the  legislature  authorized  the  Secretary  of  State  to  contract 
for,  and  procure 'the  printing  of  the  forms  charged  in  the 
account,  then  I  apprehend  there  could  be  but  little  doubt  of 
the  liability  of  the  state,  and  the  secretary's  certificate  of  the 
amount  of  an  indebtedness  thus  lawfully  incurred,  and  which 
be  was  empowered  to  audit,  would  be  a  sufficient  authority 
to  the  treasurer  for  its  payment  If,  on  the  other  hand,  the 
secretary  was  not  authorized  to  contract  for  the  printing  of 
such  forms  then,  according  to  the  principles  laid  down  in  the 
opinion  referred  to,  his  certificate  of  allowance  would  have 
been  no  justification  for  a  payment  by  the  treasurer,  for  the 
reason  that  it  would  have  been  an  unauthorized  act,  not 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  551 

y  Bute  TS.  HastiDgt. 

binding  upon  the  state  or  any  of  its  officers.  He  is  only  au- 
thorized to  audit;  and  the  treasurer  to  pay,  in  cases  where 
appropriations  have  been  made  bylaw  for  that  purpose ;  and, 
as  in  this  case,  it  is  not  pretended  that  there  has  been  any 
direct  or  specific  appropriation,  the  decision  must  turn  upon 
the  power  of  the  secretary  to  make  the  contract 

It  is  clear  to  us  that  the  secretary  had  no  such  power ;  and 
this,  we  think,  will  be  sufficiently  obvious  by  a  reading  of 
the  section  itself,  which  is  as  follows :  ^  It  shall  be  the  duty 
of  the  Secretary  of  State  to  prepare,  and  cause  to  be  printed, 
the  necessary  forms  to  carry  into  eiSect  the  provisions  of  this 
act,  and  to  transmit  copies  of  such  forms  to  the  clerk  of  the 
board  of  supervisors  of  each  of  the  counties  in  this  state,  im- 
mediately on  the  publication  of  this  act;  and  it  shall  be  the 
duty  of  each  of  said  clerks  to  cause  to  be  printed,  for  the 
use  of  the  assessors  of  the  several  townships  in  his  county, 
such  number  of  said  blank  forms  as  may  be  necessary." 
The  intention  of  the  legislature  is  so  manifest  from  this  lan- 
guage, that  it  is  almost  useless,  by  reasoning,  to  attempt  to 
make  it  plainer.  It  was  that  the  secretary  prepare)  a  proper 
form,  and  that  he  should  procure  so  many  of  them  to  be 
printed  and  distributed  among  the  clerks  of  the  several  boards 
of  county  supervisors  as  would  be  necessary  to  serve  as  cop- 
ies, from  which  they  might  cause  a  sufficient  number  to  be 
printed  to  supply  the  assessors  of  the  several  townships  of 
their  several  counties  respectively.  The  authority  thus  con- 
fered  was  not  general  and  unrestricted,  but  was  limited  by 
the  object  to  be  attained,  which  was  to  furnish  copies  from 
which  the  forms  themselves  might  be  printed  at  the  expense 
of  each  county.  The  intention  was  not  to  furnish  all  neces- 
sary blanks  at  the  cost  of  the  state,  but  copies  after  which  each 
county  might,  at  its  own  proper  charge,  provide  itsel£ 

Whilst  it  may  be  admitted  ^that  the  secretary  was  endowed 
with  a  certain  discretion  as  to  the  number  of  copies  with 
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which  he  might  furnish  each  clerk,  still  he  was  limited  to 
such  as  might  reasonably  be  required,  under  the  circum- 
stances,^ to  ensure  the  accomplishment  of  the  purposes  in 
view,  ohe  copy  might  answer,  but  prudence  and  safety  might 
demand  that  more  be  sent;  and  so  long  as  he  acted  within 
the  bounds  of  reason,  his  conduct  could  not  be  assailed  But 
to  say  that,  under  it,  he  might  print,  distribute,  and  charge 
the  state  with  the  payment  of  the  price  of  135,000  and  up- 
wards, for  the  purpose  of  supplying  52  counties  with  copies, 
is  too  preposterous  to  be  listened  to  for  a  moment  The  act 
conferred  no  such  authority,  and  the  legislature  never  intend- 
ed it  The  treasurer,  consequently,  was,  for  this  further 
reason,  right  in  refusing  payment,  and  the  motion  on  that 
ground  must  be  sustained. 

It  is  urged  that  the  secretary  was  justified  in  this  extraor- 
dinary stretch  of  power,  because  there  was  not  sufficient  time 
between  the  passage  and  publication  of  the  act,  and  the  time 
when,  according  to  law,  the  blanks  should  have  been  in  the 
hands  of  the  several  town  assessors,  for  the  clerks  of  the  sev- 
eral counties  to  procure  and  distribute  them.  This  is  clearly 
no  excusa  It  is  not  for  the  secretary,  or  any  other  officer, 
to  cure  defects,  or  omissions,  in  the  legislation  of  the  state. 
This  power  is  vested  in  the  legislature  alone. 

The  motion  to  quash  the  alternative  writ  of  mandamus, 
issued  in  this  case,  is,  therefore,  sustained,  with  costs. 


Cole,  J.  I  deem  it  necessary  and  proper  to  file  an  opinion 
in  this  case,  for  the  purpose  of  stating  briefly  the  grounds 
upon  which  I  think  the  motion  to  quash  the  alternative  writ 
of  mandamus  must  be  sustained.  The  members  of  the  court 
are  unanimous  in  the  opinion,  that  the  motion  to  quash  must 
prevail ;  but  not  agreeing  upon  all  the  points  relied  on  in 
the  motion  to  quash,  we  sustain  it  upon  somewhat  different 
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grounds.  Some  of  the  questipns  involved  are  of  suffifient 
practical  importance  to  justify  each  member  of  the  court  in 
expressing  his  views  upon  them.  ^ 

The  motion  to  quash  is  for  the  following  reasons :  1st  The 
Secretary  of  State  had  no  authority  in  law  ta  order  or  request 
the  printing  of  said  blank  forms  in  said  writ  named,  or  to 
contract  in  any  way  for  the  printing  of  the  same,  so  as  to 
bind  the  state.  2d.  It  does  not  appear  that  said  account  or 
claim  was  ever  audited  by  the  Secretary  of  Stata  3d.  That 
said  warrant,  in  said  writ  named,  was  not  countersigned  by 
the  comptroller  of  the  state,  as  required  by  section  5,  chapter 
155,  of  the  Laws  of  1858.  4th.  For  other  defects  appearing 
on  the  face  of  the  said  petition. 

The  application  is  for  a  mandamus,  to  compel  the  re- 
spondent, the  treasurer  of  the  state,  to  pay  a  claim,  amount- 
ing to  |[5,640  25,  for  printing  5,640  quires  of  blank  assess- 
ment forms,  ordered,  as  b  alleged  by  the  Secretary  of  State, 
of  the  state  printer,  for  the  use  of  the  various  counties  of  the 
state.  The  account  was  audited  by  the  assistant  secretary 
of  state,  and  assigned  by  the  state  printer  to  the  relator,  who 
insists  that  the  treasurer  should  pay  it  This  claim  the  re- 
spondent has  refused  to  pay,  and,  as  we  think,  very  properly, 
for  several  reasons. 

In  the  first  place,  we  are  all  clearly  of  the  opinion,  that 
the  Secretary  of  State  had  no  legal  authority  to  order  this 
amount  of  blanks  to  be  printed,  and  as  a  matter  of  course, 
could  not  bind  the  state  by  his  action  in  that  behal£  A 
public  agent  cannot  bind  the  government  unless  acting  within 
the  scope  of  his  authority ;  and  there  is  no  hardship  in  re- 
quiring from  private  persons  dealing  with  public  officers,  the 
duty  of  inquiry  as  to  their  real  or  apparent  power  and  au- 
thority to  bind  the  government  This  rule  is  well  settled  by 
the  authorities,  and  is  founded  in  reason  and  necessity,  to 
guard  the  public  against  losses  and  injuries  arising  from  the 
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fraud  or  mistake,  or  rashness  and  indiscretion  of  public  agents. 
Story  on  Agency,  section  307 ;  Lee  vs.Munson,  7  Crancfa,  366. 
Now,  section  15,  chapter  115,  Session  Laws,  1858,  makes  it 
the  duty  of  the  Secretary  of  State  to  prepare  and  cause  to  be 
printed  the  necessary  forms  to  carry  into  effect  the  provis- 
ions of  the  assessment  law,  and  to  transmit  copies  of  such 
forms  to  the  clerk  of  the  board  of  supervisors  of  each  county 
in  the  state,  immediately  after  the  act  was  published;  and 
ft  was  further  made  tfie  duty  of  each  of  the  said  clerks  to 
cause  to  be  printed,  for  the  use  of  the  assessors  of  the  several 
townships  in  his  county,  such  number  of  blank  forms  as 
might  be  neeessary.  This  b  a  very  dear  and  distinct  pro- 
vision of  law  prescribing  what  the  Secretary  of  State  should 
do  in  regard  to  the  blank  forms  mentioned  in  the  relation. 
It  does  not  authorize  him  to  cause  to  be  printed  blank  forms 
for  the  use  of  the  various  counties  of  the  state,  but  quite  the 
contrary.  He  is  only  authorized  to  have  a  few  forms  printed, 
80  that  he  can  furnish  the  clerk  of  each  of  the  county  boards 
of  supervisors  with  a  copy ;  and  the  clerk  is  the  officer  whose 
duty  it  is  to  have  the  necessary  forms  printed  for  the  use  of 
his  county.  The  object  of  this  provision  of  law  is  very  man- 
ifest In  order  to  secure  accuracy  and  uniformity  in  the 
blank  forms,  the  Secretary  of  State  was  to  prepare  ona  He 
was  then  required  to  have  the  form  printed,  and  furnish  the 
clerk  of  each  of  the  county  board  of  supervisors  with  a  copy. 
Evidently  all  the  secretary  required,  and  all  he  was  author- 
ized to  have  printed,  in  order  to  carry  out  the  act  of  the  leg- 
islkture,  and  discharge  the  duty  imposed  upon  him,  was  a 
ftw  hundred  printed  forms.  Instead  of  ordering  that  amount 
struck  off,  he  caused  to  be  printed  a  hundred  and  thirty  or 
forty  thousand.  This  conduct  of  his  was  wholly  unauthor- 
ized, and  it  is  difficult  to  believe  that  the  state  printers  did 
not  know  the  secretary  had  no  power  whatever  to  have  such 
a  quantity  of  printed  forms  struck  o£    At  all  events,  they 
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were  bound  to  know  the  extent  of  hi$  authority  in  the  prem- 
ises;  and  to  take  notice  that  he  could  not  bind  the  state  by 
any  such  order.  It  is  insisted  that  the  Secretary  of  State  was 
authorized  to  order  from  the  state  printer  such  printing  as 
might  be  necessary  and  convenient  for  his  department  Un- 
doubtedly he  was ;  but  the  printing  ordered  in  the  present 
case  was  not  necessary  for  his  department,  and  could  not  be 
used  in  his  department  The  blank  forms  were  indubitably 
designed  for  the  use  of  the  various  counties  in  the  state,  and 
as  already  remarked,  the  secretary  had  no  authority  to  have 
forms  furnished  for  that  purpose.  I  am  therefore  of  opihfon 
that  the  relation  shows  no  cause  entitling  the  relator  to  a 
peremptory  writ,  and  that  the  first  ground  assigned  in  the 
motion  to  quash  the  writ  is  sound  and  well  taken. 

And  here,  perhaps,  the  discussion  in  this  case  might  prop- 
erty end ;  but  as  my  brethren  think  we  ought  to  express  our 
views  upon  the  other  grounds  assigned  in  the  motion,  I  pro- 
ceed to  briefly  notice  them. 

It  is  objected  that  it  does  not  appear  from  the  relation  that 
the  account  was  ever  audited  by  the  Secietary  of  State.  As- 
suming the  account  to  be  a  proper  one  against  the  state,  and 
one  which  the  state  is  liable  to  pay,  still  it  is  contended  that 
the  respondent  was  not  authorized  to  pay  it  until  it  was 
audited.  The  argument  is  thi&r  The  relation  shows  that 
the  account  was  audited  and  allowed  by  the  assistant  se(S 
retary  of  state,  but  the  constitution,  section  2,  article  6,  makes 
the  secretary  himself  auditor,  and  the  duties  of  an  auditor, 
it  is  insisted,  are  personal,  and,  like  the  duties  of  a  judicial 
officer,  must  be  performed  by  the  officer  in  person.  I  am 
not  able  to  admit  the  soundness  of  this  position.  I  grant 
that  the  constitution  declares  that  the  Secretary  of  State 
*  shall  be  ex  officio  auditor.**  But  what  is  an  auditor  ?  Web- 
ster's definition  is:^A  person  appointed  and  authorized  to 
examine  an  account  or  accounts,  compare  the  chaises  with 
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the  vouchers^  examine  the  parties  and  witnesses,  allow  or 
reject  chaises,  and  state  the  balance.^'  Johnson  gives  this 
definition ,  ^A  king's  officer,  who  yearly  examining  the  ac- 
counts of  all  under  officers  accountable,  makes  up  a  general 
book."  ^An  officer  whose  duty  is  to  examine  the  accounts 
of  officers  who  have  received  and  disbursed  public  monejrs 
by  lawful  authority.'^  1  Bour.  Law  Die.,  152.  **An  officer 
or  person  whose  business  is  to  examine  and  verify  the  ac- 
counts of  persons  entrusted  with  moneys."  ^  In  American 
law,  an  officer  of  the  treasury  of  the  United  States,  whose 
duty  is  to  examine  the  accounts  of  officers  who  have  re- 
ceived and  disbursed  public  moneys  by  lawful  authority.  1 
Burrill  L.  Dia,  116.  ^Auditor,  in  the  language  of  the  ancient 
law :  an  officer  of  the  courts,  whose  duty  it  was  to  interro- 
gate the  parties.  In  a  narrower  sense,  an  officer  who  over- 
looks accounts."  1  EncyclopsBdia  Americana,  p.  463.  ^Au- 
ditor in  English  law,  is  an  officer  of  the  Queen,  or  some 
other  great  person,  who,  by  examining  yearly  the  accounts  of 
the  under  officers,  makes  up  a  general  book,  which  shows  the 
difference  between  their  receipts  and  charges,  and  their  sev- 
eral allowance&"    4  Encyclopaedia  Britanica,  p.  236. 

The  legislature  had  a  very  clear  and  just  understanding  of 
the  import  of  the  term  ^  auditor,"  when  they  prescribed  the 
powers  and  duties  of  the  Secretary  of  State  acting  as  auditor. 
It  was  made  his  duty  ^  to  superintend  the  fiscal  concerns  of 
the  state,  and  to  manage  the  same  in  the  manner  required  by 
law ;  ^  to  keep,  fair,  clear,  distinct  and  separate  accounts  of 
all  the  resources,  funds  and  incomes  of  the  state ;  and  also  of 
all  expenditures,  disbursements  and  investments  thereof,  show- 
ing the  particulars  of  every  expenditure,  disbursement  and 
investment;"  "to  carefully  examine,  quarter  yearly,  the  books 
and  accounts  of  the  Treasurer,  and  the  moneys  on  hand  in  the 
treasury,  and  immediately  thereupon  report  the  result  of  such 
examination  in  writing,  to  the  Governor,  specifying  therein 
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tbe  amount  and  kinds  of  funds  particularly  ;^  ^  to  keep  and 
state  all  accounts  between  this  state  and  the  United  States, 
and  all  other  accounts  in  which  the  state  is  interested  ^^  to 
examine  and  settle  the  accounts  of  all  persons  indebted  to  the 
state,  and  to  certify  the  amount  or  balance  to  the  treasurer  f 
^  to  direct  and  superintend  the  collection  of  all  moneys  due 
the  state  f  ^  to  examine  and  determine  the  claims  of  all  per- 
sons against  the  state,  in  cases  when  provision  for  tbe  pay- 
ment thereof  shall  have  been  made  by  law,  and  certify  the 
same  to  the  State  Treasurer,"  &c.  Section  19,  chap.  9,  R.  S., 
1849 ;  sec  27,  chap.  10,  R  S.,  1859. 

These  are  some  of  the  duties  of  auditor  as  prescribed  by 
the  legislature,  and,  although  multifarious  and  important,  I 
see  no  one  among  them  implying  such  personal  trust  and 
confidence  in  the  auditor,  or  demanding  such  peculiar  fitness 
and  qualification  in  the  person  discharging  it,  as  to  say  that  it 
can  only  be  performed  by  the  secretary  in  person.  The  du- 
ties of  the  officer  are  not  analogous  to  the  duties  of  a  judge  or 
member  of  the  legislature,  which  must  be  discharged  in  per- 
son by  the  incumbent ;  neither  can  I  believe  that  the  framers 
of  the  constitution  contemplated  they  would  all  be  performed 
by  the  secretary  in  person.  It  was  undoubtedly  expected 
that  the  secretary  by  himself  and  assistants  would  perform 
these  various  duties,  and  that  the  secretary  would  exercise  a 
general  control  over  all  matters  of  this  nature  transacted  in 
his  department  But  the  secretary  could  not  do  every  thing 
in  person.  And  if  it  be  asserted  that  the  secretary  must  au- 
dit and  allow  all  claims  against  the  state,  why  is  it  not  equal- 
ly necessary  that  he  should  keep  the  books,  state  the  accounts, 
and  do  and  perform  all  other  matters  and  things  which  an  au- 
ditor by  law  is  required  to  do  ?  The  Secretary  of  State  is  ex- 
pressly authorized  by  law  to  appoint  an  assistant,  who  is  re- 
quired to  take  the  oath  of  office  prescribed  by  the  constitution, 
and  to  give  a  bond  for  the  fisiithful  performance  of  his  duties. 
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And,  it  is  declared,  that  ^  such  assistant  may  perfbnn  and  exe- 
cute all  the  duties  of  Secretary  of  State,  except  as  com- 
missioner of  school  and  university  lands,  and  as  member  of 
the  boaid  of  regents.  It  is  clear,  from  this  language,  that  the 
legislature  intended  to  confer  upon  the  assistant  secretary  of 
state  power  to  audit  and  allow  accounts  in  the  same  manner 
and  to  the  same  extent  as  the  secretary  himself  might  do; 
and  I  have  no  doubt  but  it  was  competent  for  the  legislature 
to  clothe  the  assistant  with  that  authority.  So  that,  if  I  con- 
sidered the  claim  set  forth  in  the  relation  a  just  one  against 
he  state,  I  should  be  compelled  to  hold  that  it  had  been  prop- 
erly audited. 

The  third  ground  relied  on  in  the  motion  to  quash  is,  that 
the  warrant  in  the  writ  named  was  not  countersigned  by  the 
comptroller  of  the  state,  as  required  by  sec  5,  chap.  155  of 
the  Session  Laws  of  1858.  That  section  provides  that  the 
comptroller  should  countersign  all  warrants  drawn  by  the 
Secretary  of  State  upon  the  State  Treasurer,  which  shall  be 
authorized  by  law,  and  no  warrant  shall  be  paid  by  the  Stats 
Treasurer  unless  the  same  shall  be  countersigned  by  the 
comptroller,  and  the  act  or  parts  of  act  authorizing  the  pay- 
ment of  such  wanrant,  be  particularly  stated  in  such  warrant 
The  warrant  not  being  countersigned  by  the  comptroller,  I 
consider  a  good  and  sufficient  reason  why  the  treasurer 
should  not  pay  it  It  is  said  however,  in  answer  to  this  ob- 
jection, that  chap.  155  is  unconstitutional,  and  therefore  that 
the  condition  therein  imposed  that  the  treasurer  should  pay 
no  warrant  unless  the  same  were  countersigned  by  the  comp- 
troller, is  null  and  void.  And  to  show  that  this  law  is  uncon- 
stitutional, it  is  said  that  the  legislature  has  therein  attempted 
to  deprive  the  Secretary  of  State  of  his  constitutional  power 
and  authority  as  auditor,  and  to  devolve  that  duty  upon  the 
comptroller.  I  do  not  so  understand  the  law  and  the  consti* 
tution.    I  have  akeady  referred  to  the  clause  in  the  consdtu- 
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tion  which  declares  that  the  Secretary  of  State  ^  shall  be  ex 
officio  auditoL^'  Does  the  law  creating  the  office  of  comp- 
troller attempt  to  deprive  the  Secretary  of  State  of  his  power, 
duty,  or  authority,  as  auditor  ?  I  think  not  The  second 
section  of  the  act  in  defining  the  duties  of  the  comptroller, 
says  that  he  shall  examine  and  pass  upon  all  claims  and  ac- 
counts audited  by  the  Secretary  qf  State,  and  if  he  shall  find 
the  same  properly  verified  or  proved,  and  authorized  by  law  ^ 
to  be  audited,  he  shall  certify  that  fact  upon  such  claim  or  ac- 
count The  third  section  provides  that  ^^  all  claims  and  ac- 
counts against  the  state,  authorized  by  law  to  be  audited, 
shall  be  audited  by  the  Secretary  of  State  as  required  by  law. 
The  order  of  the  Secretary  of  State,  auditing  any  claim  or 
account,  shall  be  endorsed  on  or  annexed  to  such  claim  or  ac- 
count, and  shall  state  particularly  the  acts  or  parts  of  acts 
which  authorizes  such  claim  and  confers  the  power  to  audit 
the  same,  and,  together  with  such  claim  and  all  evidence  rela- 
ting thereto,  shall  be  delivered  to  the  comptroller  for  his  ex- 
amination, and  shall  thereafter  remain  on  file  in  his  offica 

There  is  nothing  in  these  provisions  which  will  warrant 
the  presumption  that  the  legislature  intended  to  deprive  the 
Secretary  of  State  of  his  power  and  authority  as  auditor,  but 
the  language  used  would  lead  to  the  contrary  conclusion.  For 
in  most  clear  and  unambiguous  terms  the  act  declares  that  all 
claims  and  accounts  against  the  state,  authorized  by  law  to  be 
audited,  shall  be  audited  by  the  Secretary  of  State ;  thus,  not 
only  recognizing  the  constitutional  right  or  power  of  the  sec- 
retary to  audit  accounts,  but  even  attempting  to  enact  or  con- 
fer that  power  upon  him  by  this  very  law.  But  it  is  objected 
that  because  it  was  made  the  duty  of  the  comptroller  to  ex- 
amine and  pass  upon  the  accounts  audited  by  the  secretary, 
that  this  is  intrenching  upon  the  power  of  that  officer,  and  an 
effort  to  transfer  by  an  indirect  l^islation  the  auditing  power, 
to  the  comptroller.    I  do  not  think  this  was  the  otject  or  pur- 
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pose  of  the  act  The  law  was  passed  undoubtedly  to  throw 
additional  restraints  and  safeguards  around  the  public  treas- 
ury. It  requires  that  before  a  person  should  be  entitled  to 
draw  money  from  the  state  treasury  upon  a  claim  audited  by 
the  secretary,  that  such  claim  shall  be  submitted  to  another 
officer  and  certified  to  be  correct  Is  it  not  competent  for  the 
legislature  to  make  such  provisions  to  protect  the  public  mon- 
eys,  and  to  establish  as  many  conditions  precedent  to  draw- 
ing money  from  the  treasury,  as  may  be  deemed  necessary  ? 
I  do  not  understand  that  because  a  person  has  a  claim  audited 
by  the  Secretary  of  State,  that  he  has  a  constitutional  right  to 
go  to  the  treasury  and  obtain  the  money  upon  it  The  public 
moneys  are  under  the  control  of  the  legislature,  which  may 
impose  such  conditions  upon  drawing  it  from  the  treasury  as 
may  be  deemed  proper.  Suppose  the  legislature  should  pro- 
vide that  no  money  should  be  paid  upon  a  claim  audited  by 
the  Secretary  of  State,  until  the  same  had  been  referred  to  the 
Attorney  General  and  certified  to  be  correct,  would  such  an 
enactment  be  unconstitutional  ?  Or  suppose  it  was  required 
to  be  referred  to  the  Governor  for  his  examination  and  cer- 
tificate, before  the  treasurer  was  authorized  to  pay  it  ?  Such 
restrictions  might  be  very  salutary  and  necessary  to  prevent 
frauds  and  mistakes  in  the  disbursements  of  the  public  funds. 
Considering  the  many  important  duties  which  the  secretary 
is  called  upon  to  perform,  his  proper  duties  as  secretary  of 
State,  as  auditor,  and  commissioner  of  the  school  and  univer- 
sity lands,  and  it  might  be  absolutely  impossible  for  him  to 
bestow  that  labor  and  examination  upon  a  difficult  claim,  ne- 
cessary to  ascertain  the  just  amount  due  upon  it  And  the 
legislature  might  well  provide  for  referring  such  claims  to  the 
law  officer  of  the  state,  or  to  an  officer  specially  appointed  for 
that  purpose,  after  they  had  been  audited  by  the  secretary. 
Oannot  the  legislature  guard  the  public  interests,  and  protect 
the  public  treasury  against  the  consequences  of  fraud,  accident 
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or  mistake,  by  throwing  around  it  such  safeguards  as  may 
seem  wise  and  proper?  I  have  no  doubt  of  it,. and  such,  I 
think,  was  the  design  of  the  law.  It  might  have  been  a  piece 
of  misjudged  or  unwise  legislation.  But  that  does  not  affiact 
the  question  of  power  which  we  have  been  considering. 

It  was  also  contended  upon  the  argument  in  behalf  of  the 
relator,  that  the  conduct  of  the  respondent,  in  refusing  to 
pay  the  amount  mentioned  in  the  relation,  was  extraordi- 
nary and  unjustifiable ;  and  it  was  insisted  that  when  a  claim 
was  once  audited  by  the  Secretary  of  State,  this  action  of  his 
was  final  and  conclusive  upon  the  rights  of  the  State,  and 
that  the  Treasurer  must  proceed  to  pay  it  without  question, 
when  presented  to  hinL  The  fault  that  the  Secretary  has  au- 
dited an  unjust  or  unfounded  claim  against  the  state,  does  not 
render  such  claim  valid,  and  the  Treasurer  would  be  derelect 
in  duty  if  he  did  not  refuse  to  pay  a  claim  of  that  character, 
though  audited,  when  he  knew  that  it  was  not  legal  and  just 

For  these  reasons,  I  think  the  motion  to  quash  the  alterna- 
tive writ  ^ould  be  sustained. 

NoTi. — The  statements  referred  to  by  the  jodges,  as  being  on  file  before 
tike  sereral  opinions  aboTe  giren  were  written,  were  iUed  on  the  20th  of  An- 
gost,  1859,  at  the  time  of  oTermling  the  demnrrert.  In  Orawford's  case  the 
oonrtheld: 

1.  The  aet  of  the  legislature,  approred  Hay  17, 1868,  entitled,  ''An  ad 
providing  for  the  appointment  of  a  comptroUor,  and  prescribing  his  duties," 
incorporated  into  chapter  10  of  the  BeTised  Statates  of  1858,  as  chapter  156 
of  acts  of  a  general  nalore  of  1858,  which  created  the  office  of  comptroller,  and 
anthorises  him  to  * 'examine  and  past  upon  aU  claims  and  acconnts  audited  l^ 
the  Secretary  of  State,  is  nnconstitntional  and  Toid.    OoLi,  J.,  dissenting. 

3.  Chapter  41,  of  the  Qeneral  Laws  of  1856,  entitled  **An  act  concerning 
the  terms  of  office  of  jodges  of  the  seTeral  courts  of  this  state,"  which  provided 
that  the  terms  of  office  of  county  and  circuit  judges,  and  justices  of  the  su- 
preme court,  should  commence  on  the  first  Monday  of  each  year  next  after  the 
election  of  such  officers,  was  constitutiontl.  Therefore,  the  relator  was  en- 
tiUedto  hold  and  exercise  the  duties  of  the  office  of  associate  justice  of  tho 
t^reme  court,  from  the  first  day  of  June,  1866,  until  the  first  day  of  Jannaiy, 
Vol  X.  36 
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1866,  nnder  the  prorifions  of  the  oonftitntion,  that  such  jnstioe  shall  hold  hit 
office  until  his  successor  is  elected  and  qualified.    Paiiti,  J.,  dissenting. 

8.  A  public  officer  who  Toluntarilj  surrenders  his  office  to  another  olaim- 
ing  title  thereto,  under  color  of  right  and  suffors  such  other  person  to  dis- 
charge the  duties  and  receiTo  the  salary  proTided  bj  law  therefor,  in  such  a 
manner  as  to  become  an  officer  dsfaeto^  thereby  waiyes  and  forfeits  his  ri^  to 
demand  or  receiTo  the  salary  so  proTided  and  appropriated.  The  return  in  this 
respect  is  good,  and  therefore  the  respondent  properly  refused  to  pay  the  draft 
of  the  Secretary  of  State,  drawn  on  him  for  such  salary. 

InProudfit's  case,  the  court  held: 

1.  Section  16  of  chapter  116  of  the  General  Laws  of  1868,  relating  to  the 
assessment  and  collection  of  taxes,  incorporated  into  chapter  18  of  the  Refised 
Statutes  of  1868,  made  it  the  duty  of  the  Secretary  of  State,  immediately  alter 
the  publication  of  the  act,  to  prepare,  and  cause  to  be  printed,  the  neoessaiy 
JbrmB  to  carry  into  eftct  the  proTisions  of  the  act,  and  to  transmit  oopiea  of 
such  forms  to  the  clerk  of  the  board  of  supervisors  of  each  of  the  counties  in 
in  this  state;  and  made  it  the  duty  of  eaeh  of  said  clerks,  to  cause  to  be  print- 
ed, for  the  use  of  the  assessors  of  the  scTcral  townships  in  his  county,  such 
number  of  said  blank  forms  as\nlght  be  necessary.  Under  tiiis  section  the 
Secretary  of  State  ordered  the  state  printer  to  print  and  furnish  5640  quires 
of  double  work,  making  by  the  computation  about  186,860  blanks.  The  prin- 
ter furnished  them  to  the  secretary,  by  whom  they  were  distributed  through 
the  scTeral  counties  pursuant  to  the  act  The  account  of  the  printer,  amount- 
ing to  f6640,36,  was  audited  and  allowed  by  the  assistant  seeretaiy,  who 
drew  a  draft,  or  order  for  the  amount,  upon  the  State  Treasurer.  The  treas- 
urer, on  presentation  of  the  draft,  refased  to  pay  the  same.  On  a  motion  to 
quash  the  aUematiTe  writ  in  a  proceeding  by  mandamus  to  oon^  the  treas- 
urer to  pay  the  draft,  by  the  petition  for  which  these  facts  appeared:  Held, 
that  the  court  would  take  Judicial  notice  of  the  number  of  counties  in  the  stale; 
that  the  action  of  the  secretary  in  procuring  such  a  quantity  of/wwiffwae  whol- 
ly unauthorised,  and  that  the  treasurer  properly  reftised  payment  of  the  draft. 

fL  The  state  is  not  bound  by  the  acts  of  hM  agents  <lr  offieers,  unlets  it 
manifestly  i^pears  that  they  are  aoing  within  the  scope  of  their  authority. 

8.  Bection  3,  of  Article  YL  of  the  constitution,  makes  the  Seeretaiy  of 
State  «B  ojieio  auditor,  and  reposes  in  him  a  personal  trust  and  confidence, 
which  cannot  be  delegated  to,  or  exercised  by  another.  The  aecount»  in  this 
instance  was  audited  and  allowed,  and  the  draft  drawn  by  an  assistant  seere- 
taiy of  state,  the  allowance  and  draft  are,  therefore,  Toid.   Goli^  J^  dissent- 

4.  The  act  of  the  legislature,  approTcd  May  17th,  1868,  entiUed, "  An  act 
providing  for  the  anMiatmeBt  of*  oomptroller,  and  prescribing  his  duties,"  in- 
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oorpoTftted  into  ohapter  10  <tf  the  tUvised  (Statates  of  1896,  as  ohapter  166  of 
Aots  of  a  General  Natnre  of  1868,  which  creates  the  office  of  comptroller,  and 
anthorises  him  to  "  examine  and  pass  npon  all  claims  and  acconnts  andited  hj 
the  Secretary  of  State,"  is  nnconstitotional  and  Toid.    Coin,  J.,  dissenting. 


FALKNER  w.  GUILD. 

APPEAL  FBOM  CIBCUIT    COUBT^  DANE  COUHTY. 
Heard  Angoft  2, 1859.]  [Bedded  Febmuy  7, 1860. 

Jurisdiction — Partition — Publication — Taxes — 7V/fe,  Fatl- 

ure  of. 

Where  a  party  oontraotMi  for  the  purchase  of  real  eatate,  and  paid  a  part  of  the  pnr- 
chaie^ money,  the  Tender  agreeing  to  oonTey  hy  "a  warranty  deed,''  npon  the 
payment  of  the  whole ;  hot  afterwards  the  Tendee  dStooTered  tliat  the  vendor 
had  not  a  perfect  title,  and  lo  reftited  to  pay  the  halanoe  of  the  pnrohase  money 
and  brought  an  action  to  recoTor  the  amoont  paid :  Held,  that  the  aetion  may 
be  maintained ;  and  the  vendee  was  not  obliged  to  demandoraeoept  a  deed  which 
would  not  oonrey  to  him  a  perfect  title  to  the  land. 

Wheie  lands  were  sold  npon  an  eiecQtion  in  a  partition  nit ;  and  in  an  aetion  in- 
Yolving  the  validity  ^  the  sale  it  appeared  that  the  ooart  did  not  render  the 
preliminary  judgment  required  by  law,  but  did  appoint  oommisiionerf,  and  re- 
edve  and  confirm  their  report^  and  enter  final  judgment :  Held,  that  though 
the  want  of  the  preliminarr  Judgment  was  an  irregularity,  and  sufficient  cause 
finr  reverting  the  final  judgment  on  a  direct  proceeding  fcr  that  purpoM ;  yet 
it  doei  not  make  the  judgment  void,  so  that  it  can  be  impeached  collaterally. 

WlMre  proceedings  are  in  a  court  of  general  jurisAction,  and  Jurledietioo  appean 
by  the  record,  even  though  it  does  not  show  everything  nceaiiary  to  regalaii^, 
yet  it  will  be  presumed,  nalass  the  eontrary  ezprcsily  appeer;  and  even  If 
irregularity  or  gross  error  do  appear,  the  Judgment  cannot  be  questlooed  eol* 
laterally.  Tbi«  role  ^iplies  ai  well  to  proceedinga  under  fpedal  statutes  as  under 
tiie  oommon  law. 

The  act  of  partition  re<iuirsd  that  a  copy  of  the  petition  should  be  served  at  UMk 
fwty  da$9  before  the  term  at  which  it  should  be  presented,  on  all  the  parties 
not  oining  in  the  petitioDf  with  a  notice  that  an  ^vpHeatlon  weald  be  made  on 
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a  day  eertoin  in  term  time;  and  in  prooeedlngt  nnder  this  aot,  the  notice  ttated 
tliat  an  application  woold  be  made  to  the  Jadge  for  the  i^pointment  of  oommis* 
sionen  to  make  the  partition ;  but  stated  no  time  when,  nor  where,  the  i^plioa- 
tlon  would  be  made;  and  therefore  fidla  to  oomplj  with  the  requirements  of  the 
statute;  and  the  notioe  and  petition  were  filed  in  less  than  forty  days  after  ser- 
Tioe,  and  the  commissioners  appointed :  Held,  that  such  a  notioe  did  not  oonte 
such  Jurisdiction  era  the  parties,  as  would  enable  the  court  to  enter  a  personal 
judgment  against  the  defendants. 

Where  the  act  required  the  absent  defendants  to  be  brought  into  court  by  publication, 
and  publication  being  commenced  in  a  newspaper,  and  being  continued  for  a  part 
of  the  time  required,  the  newspi^er  was  discontinued,  and  the  notice  was  then 
posted  on  the  court  house  door  for  the  balance  of  the  time :  Held,  that  such 
publication  was  not  a  compliance  with  the  statute,  and  did  not  give  the  court 
Jurisdiction  of  the  absent  defimdants. 

WlMre  a  party  contracted  fSor  the  purchase  of  real  estate,  and  paid  part  of  the  pur- 
chase money ;  and  brought  his  action  to  recoyer  back  the  money  paid,  because 
the  Tender  had  not  title  to  the  land  sold :  Held,  that  it  was  error  in  the  court 
below  to  refuse  to  allow  the  defendant  to  i^re  in  CTidence  the  tax  deeds  fSor  the 
same  land,  made  to  himself,  for  the  purpose  of  showing  title  in  himselC 

This  was  an  action  commenced  by  James  P.  Falkner 
against  Loring  Guild  to  recover  back  money  paid  upon  a  land 
contract,  on  the  ground  of  the  defendant's  want  of  title  to 
the  land.  The  complaint  was  framed  upon  the  foHowiog 
paper : 

Madison,  Wisconsin,  July  28, 1855. 

Sib  : — ^You  have  this  day  purchased  from  me  lots  one  and 
two,  in  block  No.  1,  of  Guild's  Addition  to  Madison,  at  the 
price  of  two  thousand  iEind  one  hundred  dollars,  of  which  I 
acknowledge  the  receipt  of  one-third,  jS700.  The  remaining 
two-thirds  to  be  paid  by  equal  annual  instalments  of  0700 
each,  to  wit :  On  the  twenty-eighth  days  of  July,  1856  and 
1857,  with  interest  at  10  per  cent,  interest  to  be  paid  annual- 
ly. I  shall  grant  you  a  valid  warranty  deed  of  the  above  lots, 
on  the  1st  day  of  March,  1856,  and  deliver  you  an  abstract 
of  titla  You  are  then  to  execute  a  bond  and  mortgage  in  the 
usual  form  for  the  balance  remaining  unpaid.  You  are  to 
have  the  privilege  to  so  execute  the  bond  and  mortgage  as  to 
give  you  the  privilege  of  paying  up  the  balance  of  principal 
and  interest  at  any  time  thereafter  before  the  expiration  of  the 
above  mentioned  tima  You  are  then  to  have  your  bond  and 
mortgage  discharged    Yours,*very  respectfully, 

L.  GUILD. 

To  Mr.  Jas,  p.  Falkner^  Madison^  Wis. 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORTS.  565 


FaUmtr  Tf.  GHiild. 


The  answer  denied  that  he  had  failed  to  fulfil  the  contract 
on  his  part,  and  asserted  title  in  himself  Upon  the  trial  the 
plaintiff  read  the  deed  of  the  executors  of  T.  Haight  to  the 
defendant  for  lots  one  and  two  of  the  S.  R  fractional  quarter 
of  section  15,  town  7,  range  9,  containing  68.98  acres,  dated 
March  20,  1855;  also  a  deed  to  Haight  firpm  the  sheriff  of 
Dane  county  for  12  acres  of  the  fractional  quarter  section, 
also  for  25  acres  undivided  in  the  same ;  also  the  judgment 
on  which  the  execution  had  issued,  and  upon  which  the  sale 
by  the  sheriff  had  taken  place.  This  record  consisted  of 
the  notice,  which,  after  the  title  of  the  case,  proceeded: 
^  Take  notice  that  application  will  be  made  to  Honorable 
Charles  Dunn,  judge  of  the  district  court  for  the  county  of 
Iowa  and  Territory  of  Wisconsin,  for  the  appointment  of 
commissioners  to  make  partition  of  the  premises  held  in  com- 
mon by  John  T.  Haight,  Rufus  Parks,  Francis  Hedding, 
Stephen  Peck,  Solomon  Juneau,  and  others."  This  was 
signed  by  Haight,.  and  dated  at  Mineral  Point,  January  19. 
This  was  accompanied  by  the  petition,  setting  forth  that 
Haight  owned  one-third  of  the  whole  tract,  Parks  had  12 
acres,  Hedding  2  acres,  Peck  1  98.100  acres,  and  the  remain- 
der to  unknown  owners ;  and  asked  for  a  partition.  Service 
of  this  notice  and  partition  was  accepted  by  Solomon  Juneau, 
Parks  and  Hedding,  and  Hiram  Farnsworth,  on  the  2d  of 
April,  1838.  On  the  20th  of  April,  1838,  the  affidavit  of  Wil- 
liam  H.  Banks  was  filed,  and  set  forth :  ^  That  the  notice 
and  petition  of  John  T.  Haight  was  published  in  each  num- 
ber of  the  Miners^  Free  Press,  from  the  19th  day  of  January, 
1838,  till  the  discontinuance  of  that  paper,  after  which  time 
it  was  posted  on  the  door  of  the  court  house,  in  Mineral 
Point,  until  the  20th  day  of  April,  being  for  the  space  of  three 
months,  the  time  prescribed  by  law.''  Upon  this  affidavit  the 
court  ordered,  as  appears  by  the  plaintiff's  record,  as  follows : 
^  It  is  ordered  by  the  court  that  the  said  parties  interested  in 
the  premises  who  are  known,  also  such  as  are  unknown,  or 
whose  interest  or  share  is  unknown,  appear  and  show  title  to 
the  proportions  which  they  may  claim  of  the  premises  set 
forth  in  the  said  petition,  and  to  answer  the  said  petition  on 
or  before  the  first  day  of  the  September  term,  1838.  It  is 
further  ordered  by  the  court  that  publication  of  the  above 
order  be  made  in  the  Iowa  News,  a  public  newspaper  printed 
in  the  county  of  Du  Buque,  in  the  Territory  of  Wisconsin, 
for  six  weeks  successively,  once,  at  least,  in  every  week^  and 
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that  this  cause  be  continued  until  the  next  term  of  this 
court'* 

By  the  defendant's  record  this  order  reads  thus :  ^  This 
day  came  the  said  petitioner y  by  WUKam  H.  Banks^  his  at- 
tomey,  and  it  having  been  proven^  to  the  satitfaction  of  the 
court f  by  qffidamt  of  William  H.  Banks,  that  copies  qf  the 
petition  and  notice  herein  had  been  duly  served  and  published 
according  to  law,  it  is  is  ordered  by  the  court  that/'  tic,  as  in 
the  plaintiffs  record 

On  the  19th  of  September,  1838^  the  court  appointed  David 
W.  Jones,  Amzi  Comfort,  and  Francis  J.  Dunn,  as  commis- 
sioners to  make  partition  of  the  lands,  and  to  report  at  the 
next  term.  These  commissioners  qualified,  and  reported  on 
the  ninth  of  April,  1839,  on  the  2d  day  of  the  term,  assign- 
ing the  several  parts  to  each  one  of  the  parties  named  in  the 
partition  suit,  and  to  Juneau  and  the  unknown  owners,  the 
remainder  of  die  ground,  30  acres,  undivided  among  them. 
The  report  as  given  in  the  plaintiff's  record  is  as  follows : 

**This  day  came  into  court,  Francis  J.  Dunn,  and  Amzi  W. 
Comfort,  two  of  the  commissioners  appointed  to  make  parti- 
tion of  the  lands  in  the  said  petition  mentioned,  and  return- 
ed into  court  their  report  in  writing,  made  and  executed  in 
due  form  of  law,  partitioning  the  said  lands  among  the  par- 
ties aforesaid,  according  to  their  respective  rights  and  interests 
therein,  quantity  and  quality  considered,  which  report  so  re- 
turned being  examined  by  the  court,  and  found  to  be  correct, 
is  ordered  to  be  confirmed.  Wh^fore  it  is  considered  by 
the  court  that  the  said  partition  so  made  as  aforesaid,  be  firm 
and  ^ectual  forever,  and  it  is  further  considered  by  the  court 
that  the  commissioners  be  allowed  the  sum  of  thirty  dollars 
each,  for  their  services  aforesaid,  to  be  paid  by  the  petitioner 
and  the  defendants,  according  to  their  respective  interest,  and 
taxed  in  the  bill  of  costs,  and  that  the  said  John  T.  Haight, 
do  have  and  recover  of  the  said  Rufus  Parks,  Francis  W. 
Hedding,  Stephen  Peck,  and  Solomon  Juneau,  their  propor- 
tionate share  of  the  costs  and  chaises  by  him  in  this  behalf 
expended,  and  that  he  may  have  execution  therefor."  The 
record  of  the  defendant  omitted  from  this  order  all  before 
^  Wherefore  is  considered,"  &a,  on  the  29th  of  June,  1840, 
the  execution  was  sued  out  against  Parks  for  the  costs,  and 
directed  to  the  sheriff  of  Dane  County,  who  levied  on  the  18 
acres  assigned  to  Parks,  and  sold  the  same  to  Haight  on  the 
12th  of  September,  184a    Another  execution  was  also  sued 
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out  against  Solomon  Juneau,  and  the  unknown  owners,which 
was  also  levied  by  the  same  sheriff  upon  the  25  acres  ui>- 
divided  in  the  lands,  and  also  bid  off  by  Haight  There  was 
also  an  execution  issued  against  Peck,  but  nothing  appears 
to  have  been  done  with  it  The  plaintiff  claimed  that  he  had 
shown  the  title  of  the  defendant  to  the  land  in  question,  of 
which  the  lots  constituted  a  part,  was  through  this  record ; 
that  the  defendant  had  built  a  house  «ear  the  lots  sold,  and 
lived  in  it  claiming  to  be  the  owner.  That  he  had  platted 
out  the  whole  tract  into  lots,  as  an  addition  to  Madison. 

The  defendant  then  read  a  deed  from  John  Hodgson  to 
himself  for  an  undivided  half;  also  a  deed  from  Stephen 
Peck  to  Hodgson  for  ten  acres;  a  deed  from  Hodgson  to 
Juneau  for  five  acres ;  a  deed  from  Juneau  to  A.  A.  Bird  for 
five  acres ;  a  deed  from  Bird  to  Wm.  D.  Bird  for  five  acres, 
and  from  Bird  to  the  defendant  for  five  acres.  The  defend- 
ant also  offered  a  tax  deed  from  the  state,  dated  April  15, 
1850,  for  the  whole  tract,  except  three  acres  undivided.  This 
deed  was  rejected  by  the  court 

The  defendant  then  gave  in  evidence  a  certified  copy  of 
said  judgment  and  proceedings  in  the  said  partition  suit,  a 
copy  of  which.differed  from  that  of  the  plaintiff  as  above  stated. 
And  the  defendant's  counsel  insisted  that  the  record  of  the 
proceedings  in  the  partition  suit  showed,  that  that  court  had 
jurisdiction  of  the  subject  matter  and  the  parties  thereto,  and 
that  the  record  was  conclusive,  and  that  the  judgment  could 
not  be  inquired  into  collaterally,  and  requested  the  circuit 
judge  to  charge  the  jury,  that  the  judgment  was  final  and 
conclusive,  and  that  if  they  found  that  the  defendant  de- 
rived his  title  to  said  premises  under  said  judgment,  it  was 
good  and  valid.  Which  request  the  said  circuit  judge  re- 
fused to  grant,  and  then  and  there  decided  and  charged  the 
jury  that  said  judgment  record  showed  that  the  judgment 
was  invalid,  and  that  the  judgment  of  partition  was  void. 

The  defendant  further  insisted  and  requested  the  court  to 
charge  the  jury  that  if  they  found  that  the  defendant  owned 
^  five  acres  undivided"  in  said  tract,  he  had  a  right  to  locate 
the  same,  and  having  located  it,  Uiat  he  would  have  good 
title  to  such  quantity  absolutely,  and  could  convey  a  good 
title  to  the  land  so  selected,  and  that  if  the  jury  should  find 
firom  the  evidence  that  the  defendant  had  selected  and  taken 
exclusive  possession  of  the  part  or  lots  he  agreed  to  convey 
to  the  plaintiff,  then  the  plaintiff  could  not  recover,  which 
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the  judge  refused  to  change,  and  decided  that  such  was  not 
the  law. 

The  defendant  further  requested  the  court  to  charge  the 
jury  that  if  they  found  that  the  defendant  owned  an  interest 
in  such  section,  equal  to  the  quantity  he  agreed  to  convey 
to  the  plaintiff^v  although  it  was  undivided,  yet  if  he  should 
sell  and  convey  the  same  by  warranty  deed,  »  court  of 
equity,  in  the  action  of  partition  would,  to  protect  the  de- 
fendant from  his  covenants  in  such  deed,  decree  said  lots  to 
the  defendant,  and  if  the  jury  should  find  that  the  defend- 
ant's interest  in  said  section  was  equal  to  the  quantity  and 
value  of  these  lots  contracted  to  be  sold  to  the  plaintiff,  the 
plainti£f  could  not  recover,  which  the  court  refused  to  charge, 
and  decided  that  such  was  not  the  law. 

And  the  circuit  judge  did  then  and  there  declare  and  de- 
liver his  opinion  to  the  jury,  that  the  agreement  required  the 
defendant  to  execute  a  deed  that  would  vest  in  the  plaintiff  a 
good  and  perfect  title  to  said  lota 

^  This  action  is  brought  to  recover  back  money  paid  upon 
a  contract  between  the  parties  for  the  sale  and  conveyance  of 
certain  real  estate. 

**By  the  terms  of  the  contract,  a  copy  of  which  is  set 
forth  in  the  complaint,  the  defendant  agreed  to  give  to  the 
plaintiff  a  valid  warranty  deed  of  the  premises  on  the  first 
day  of  March,  1856,  and  at  the  same  time  deliver  to  him  an 
abstract  of  title. 

^  The  contract  itself  acknowledges  the  payment  of  $700, 
part  of  the  consideration  money  therein  mentioned  on  the 
day  of  its  date,  July  28,  1855. 

<^The  plaintiff  bases  his  claim  to  recover  in  this  action 
upon  the  allegations  that  at  the  date  of  the  contract  the  de- 
fendant was  not,  nor  on  the  .first  day  of  March  thereafter,  was 
^  he,  nor  at  any  time  subsequent  thereto,  has  he  been  the  own- 
er, in  fee  or  otherwise,  of  Uie  premises  mentioned  in  the  con«- 
tract,  and  in  consequence  thereof  he  conld  not,  and  did  not, 
deliver  a  valid  warranty  deed  of  the  same  to  the  plaintiff  on 
the  first  day  of  March,  1856,  as  he  was  bound  to  do  by  the 
terms  of  his  said  contract,  nor  at  any  other  time,  but  wholly 
made  default. 

^  I  charge  you,  as  a  matter  of  law,  that  by  the  terms 
of  the  contract  the  defendant  was  bound  to  give  to  the  plain- 
tiff a  good  title  in  fee  simple  to  the  premises,  free  and  clear 
of  incumbrance,  and  that  the  plaintiff  was  bound  to  receive 


Digitized  byCjOOQlC 


1860]  WISCONSIN  REPORtS.  569 


Vftlkiier  T8.  Guild. 


no  Other,  and  if  you  believe  from  the  evidence  that  the  de- 
fendant, on  the  first  day  of  March,  1856,  or  at  some  time 
thereafter,  and  before  the  commencement  of  this  suit,  had 
not  a  good  title  in  fee  simple  to  the  entirety  of  the  premises 
mentioned  in  the  contract,  so  that  he  could  convey  the  same 
in  fee  simple  to  the  plaintiff,  then  the  plaintiff  had  a  right 
to  rescind  the  contract,  and  bring  his  suit  against  the  defend- 
ant to  recover  back  the  money  paid  upon  it  That  before 
bringing  his  action  it  was  not  necessary  for  the  plaintiff  to 
demand  a  deed,  or  give  any  notice  to  the  defendant  The 
bringing  of  the  suit  operated  as  a  rescinding  of  the  contract 
on  bis  part,  and  he  is  entitled  to  recover  the  amount  of  con- 
sideration money  paid,  with  interest  from  the  time  of  pay- 
ment, July  28,  1855,  to  this  date. 

^  The  plaintiff  in  this  complaint  having  based  his  right  to 
recover  upon  the  failure  of  defendant's  title  has  been  confined 
in  his  proofs  to  such  failure,  and  has  not  been  permitted  to 
give  proof  of  incumbrances  upon  the  premises,  and  it  will  be 
sufficient  to  defeat  this  action,  if  it  appears  that  the  defendant 
had  a  legal  title  in  fee  simple  to  the  premises  on  the  first  day 
of  March,  1856,  or  at  any  time  thereafter,  and  before  the  com- 
mencement of  this  suit,  so  that  it  was  in  his  power  to  com- 
ply with  his  contract  Such  title,  however,  must  have  been 
a  legal,  and  not  merely  an  equitable  titla 

^  I  charge  you,  also,  as  matter  of  law,  that  the'  records 
introduced  in  evidence  of  the  proceedings  in  partition  in  the 
territorial  court  of  Iowa  county,  show  upon  their  face  that  the 
court  never  had  jurisdiction  of  the  parties,  and  that  they  were 
absolutely  void,  and  no  title  inures  to  the  defendant  through 
those  proceedings.  It  is  very  doubtful  whether  the  court 
got  jurisdiction  of  any  of  the  parties  in  that  proceedings,  but 
in  as  much  as  they  did  not  get  jurisdiction  of  all,  and  no  val- 
id decree  could  be  made  without  acquiring  jurisdiction  over 
all,  the  whole  proceedings  were  void. 

The  circuit  ju(}ge  fur^er  charged  the  jury  as  follows : 

^GsNTLSMBN  OF  THB  jubt:  If  you  bcUeve  from  the 
evidence,  that  at  the  time  of  making  the  contract,  or  at 
any  time  thereafter,  during  the  progress  of  the  negotiation 
about  the  title,  the  defendant  claimed  to  trace  his  title  to  the 
premises  through  those  proceedings  in  partition,  the  fact  that 
those  proceedings  are  void,  throws  such  suspicion  upon  the 
defendant's  title  as  to  throw  the  burden  of  proof  upon  him 
to  exhibit  and  establish  his  title ;  and  then^  and  in  that  case^ 
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the  plaintiff  is  entitled  to  reeorer  in  this  action,  unless  you 
are  satisfied  from  the  evidence  that  he  has  established  the 
fact  that  he  was,  on  the  Ist  day  of  March,  1856,  or  at  some 
time  thereafter,  and  before  the  commencement  of  this  suit, 
the  owner  in  fee  simple  of  the  entirety  of  the  lots  mentioned 
in  the  contract,  and  had  good  and  lawful  right  to  convey  the 
same.'' 

The  jury  found  for  the  plaintiff,  and  judgment  was  entered 
accordingly ;  firom  which  the  defendant  appealed 

Hopkins  ^  Firmin,  for  the  appellant 
J.  71  Cktrk,  for  the  respondent 

By  the  Court,  Painx,  J.  The  appellant  agreed  to  convey 
to  the  respondent,  by  a  "  a  valid  warranty  deed,''  on  the  first 
day  of  March,  1856,  certain  lots.  The  respondent  paid  ^700, 
part  of  the  contract  price,  at  the  making  of  the  contract  The 
conveyance  was  not  made,  and  this  action  was  brought  to  re- 
cover back  the  money  paid,  the  respondent 'alleging  that  at 
the  time  appointed  for  the  conveyance,  the  appellant  had  no 
title  to  the  lots,  and  taking  upon  himself  the  burden  of  es- 
tablishing that  fact 

We  have  no  doubt  of  his  right  to  maintain  the  action,  if 
he  could  establish  it  We  do  not  think  he  was  bound  to 
demand  and  accept  a  deed  which  would  not  be  a  compliance 
with  the  contract  If  the  appellant  had  tendered  a  warranty 
deed,  having  no  title,  the  respondent  would  not  have  been 
bound  to  receive  it,  but  could  have  recovered  back  the  money 
paid.  And  we  think  his  right  is  the  same^  without  going 
through  the  ceremony  of  a  demand,  if  he  will  show  that  the 
appellant  had  no  title^and  could  not  have  complied  with  the 
contract 

But  the  principal  question  is  as  to  the  effect  to  be  given  to 
the  record  in  the  partition  suit,  which  was  introduced  in  evi- 
dence by  both  parties,  and  on  which,  as  appears  by  the  appel- 
lant's affidavit,  he  chiefly  relies  to  support  his  titla    The  re- 
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spondent  offered  evidence  to  show  that  the  appellant  claimed 
title  through  these  proceedings,  and  then  offered  the  record 
to  show  a  want  of  title,  claiming  that  it  appears  on  the  face 
of  the  record  that  the  proceedings  were  roid.  The  appellant 
claimed  that  it  supported  his  title,  but  the  circuit  court  ruled 
otherwise,  and  held  the  proceedings  void. 

Two  objections  are  taken  to  dieir  validity ;  firsts  that  the 
records  show  a  want  of  jurisdiction  over  the  parties ;  and 
tecondf  that  there  was  no  judgment  to  sustain  the  sale  of  the 
interest  allotted  to  Parks,  one  of  the  defendants,  which  in^ 
terest  was  sold  on  an  execution  against  him  for  his  share  of 
the  costs  of  the  proceedings,  and  through  which  sale  a  part 
of  the  title  of  the  appellant  is  derived. 

We  think  the  last  objection  cannot  be  sustained.  The  pro- 
ceedings were  had  under  the  partition  act  of  Michigan,  Laws 
of  1833,  p.  269,  which  was  then  in  force  in  this  territory. 
After  acquiring  jurisdiction  of  the  parties,  and  taking  the 
proofs,  the  court  was  required  to  render  a  preliminary  judg* 
ment,  settling  their  various  rights  in  the  premises,  and  then 
to  appoint  commissioners  to  make  partition  accordingly.  The 
latter  were  to  report  the  manner  of  making  partition,  and  then, 
on  the  confirmation  of  the  rq;)ort,  the  court  was  to  render  a 
final  judgment,  ^that  the  partition  be  firm  and  effectual  for«- 
ever,''  and  was  authorized  to  give  judgment  for  the  costs.  In 
the  record  here  presented,  no  preliminary  judgment,  settling 
the  rights  of  the  parties,  appears  to  have  been  mada  But 
the  commissioners  were  appointed,  their  report  made  and 
confirmed,  and  a  final  judgment  rendered,  that  ^  die  partition 
so  made  be  firm  and  effectual  forever/'  and  for  costs,  && 
The  want  of  the  preliminary  judgment  was  doubtless  an 
irregularity,  and  may  have  been  sufficient  cause  for  reversing 
the  judgment,  on  a  direct  proceeding  for  that  purposa  But 
we  do  not  think  its  absence  makes  the  final  judgment  that 
was  rendered,  void,  so  that  it  can  be  impeached  collaterally. 
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This  final  judgment  has  all  the  essentials  of  a  jadgment,  and 
may  stand  by  itself  It  necessarily  asserts  that  the  rights 
of  the  parties  were  as  they  were  allotted  by  the  commission- 
ers. And  if  the  court  had  jurisdiction  of  the  parties,  we 
think  it  cannot  be  avoided  collaterally. 

The  proceedings  were  in  a  court  of  general  jurisdiction ; 
and  the  general  rule  in  respect  to  such  courts  is,  at  all  events 
where  jurisdiction  appears,  that  though  the  record  does  not 
show  everything  necessary  to  regularity,  it  is  to  be  presumed, 
unless  the  co^ntrary  expressly  appears.  And  even  if  irregu- 
larity or  gross  error  do  appear,  the  judgment  cannot  be  ques- 
tioned collaterally.  It  is  true  that  proceedings  under  special 
statutes  have  sometimes  been  made  an  exception  to  this  gen- 
eral rule  as  to  presumption,  even  in  courts  of  general  juris- 
diction. But  without  entering  the  inextricable  labyrinth  of 
cases  on  the  subject,  we  will  only  say  that  we  can  see,  upon 
principle,  no  reason  for  the  distinction.  The  general  pre- 
sumption in  &vor  of  the  r^ularity  of  the  proceeding  of  such 
courts,  is  founded  on  the  character  of  die  court  itself  And 
that  character  is  the  same,  whether  it  act  under  a  special 
statute,  or  under  the  common  law.  I  cannot  see  that  a  dif- 
ference in  the  source  of  its  authority  to  act,  can  make  any 
rational  distinction  as  to  the  presumption  in  favor  of  the  reg- 
ularity of  its  action.  And  if  not,  even  though  the  prelimi- 
nary judgment  required  by  the  statute  under  which  these 
proceedings  were  had,  should  be  held  necessary  as  a  founda- 
tion for  the  final  judgment,  yet  the  preliminary  judgment 
may  be  presumed  to  have  been  rendered,  though  it  does  not 
appear,  from  the  fact  that  the  court  did  render  the  final  judg- 
ment 

But  we  think  the  other  objection  to  this  record  is  fiital ; 
that  is,  that  it  shows  on  its  face  that  the  court  acquired  no 
jurisdiction  over  the  parties.  There  are  some  modern  cases 
which  manifest  a  disposition  to  hold  proceedings  with  respect 
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to  lands,  such  as  partition,  sales  by  administrators,  &a,  to  be 
proceedings  strictly  in  rem,  and  that  notice,  even  though  re- 
quired by  statute,  is  not  essential  to  jurisdiction.  But  we  do 
not  deem  it  necessary  to  inquire,  in  this  case,  how  far  it  is 
possible  to  sustain  such  a  doctrine,  for  by  the  statute  under 
which  these  proceedings  were  had,  a  personal  judgment  could 
be  rendered  against  the  parties,  execution  issued,  and  their 
property  sold.  And  the  appellant  seeks  to  derive  title  through 
a  sale  on  such  an  execution.  And  we  are  clearly  of  the  opin- 
ion that  in  such  a  proceeding  the  court  acquires  no  jurisdic- 
tion to  render  a  judgment  until  the  parties  are  notified,  as 
the  law  requires-,  for  the  reason  that  it  is  a  proceeding  in  per- 
sonamy  as  well  as  in  rem. 

The  question,  to  what  extent  jurisdiction  over  the  parties  is 
to  be  presumed,  from  the  judgment  of  a  court  of  general  ju- 
risdiction, where  the  record  fails  to  show  it,  is  not  involved, 
for  the  reason  that  the  record  here  shows  the  mode  of  service. 
And  I  consider  it  well  established  by  authorities,  some  of 
which  were  referred  to  in  the  case  of  Rape  vs.  Heatan,  deci- 
ded at  the  last  term,  9  Wia,  328,  that  where  the  manner  of 
service  appears  on  the  record,  the  court,  where  it  is  presented, 
must  look  into  and  determine  whether  jurisdiction  was  ac- 
quired. In  this  record  the  manner  of  service  appears,  though 
it  is  perhaps  worthy  of  remark,  that  there  is  a  discrepancy  be- 
tween the  two  records  in  this  respect  In  the  one  offered  by 
the  plaintiff  below,  the  order  of  the  court  finding  due  service, 
recites  the  affidavit  upon  which  it  was  based.  Whereas,  in 
the  other,  the  affidavit  is  not  recited.  If  this  affidavit  were 
the  only  part  of  record  showing  the  mode  of  service,  this  dis- 
crepancy might  be  more  material  than  we  now  regard  it  For, 
if  the  affidavit  did  not  appear,  the  court  having  found  due 
service,  this  finding  might  be  sufficient  to  compel  the  presump- 
tion that  the  parties  were  served  with  notice  as  the  law  re- 
quired, upon  which  however,  we  express  no  opinion.    The 
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fitct  therefore  that  there  are  two  copies  of  the  same  record, 
differing  in  this  particular,  which  might  be  so  important,  gires 
rise  to  the  suspicion  that  one  or  the  other  of  them  must  have 
been  prepared  with  direct  reference  to  the  legal  effect  of  the 
presence  or  absence  of  the  affidavit,  showing  the  mode  of  ser- 
vice. If  such  has  been  the  case,  it  was  a  proceeding  which 
could  not  be  censured  with  too  great  severity,  whoever  may 
have  procured  it  to  be  dona  But  we  do  not  conceive  this  to 
be  so  material  as  it  otherwise  might  be,  firom  the  fact  that  both 
of  the  records  show  the  notice  that  was  served  and  the  man- 
ner of  service  upon  the  parties  who  were  residents  of  the  ter- 
ritory, the  affidavit  only  showing  the  mode  of  publication 
which  was  to  reach  non-residents,  or  those  not  found. 

The  second  section  of  the  act  before  referred  to,  provided 
that  a  copy  of  the  petition  should  be  served  ^at  Uaat  forty 
days  previous  to  the  term  on  which  it  should  be  presented,'^ 
on  all  the  parties  not  joining  in  the  petition,  with  a  notice 
subscribed  by  the  petitioner,  that  an  application  would  be 
made  to  the  court  ^  on  some  certain  day  in  term  to  be  specie 
fied  therein}^  or  as  soon  thereafter  as  counsel  could  be  heard, 
for  the  appointment  of  commissioners,  &c.  There  is  also  a 
proviso,  that  if  any  of  the  parties  were  non-residents,  or  not 
fidund,  the  notice  might  be  published  for  three  months,  once 
each  week  in  a  newspaper  in  the  county  where  the  premises 
were  situated. 

The  notice  in  this  case,  of  which,  with  the  petition,  the  de- 
fendant Hedding  accepted  service  on  the  15th  day  of  March, 
and  the  defendants  Juneau  and  Parks,  on  the  2d  day  of  April, 
1856,  simply  states  Aat  an  application  will  be  made  to  the 
Hon.  Charles  Daim,  judge  of  the  district  court  of  Iowa  coun- 
ty, for  the  appointment  of  commissioners  to  make  partition  of 
the  premises,  describing  tfiem.  It  states  no  time  when,  nor 
place  where,  the  application  will  be  made,  and  tfieref(»e  ut- 
terly fiuls  to  comply  with  the  requirements  of  the  statuta  |Un- 
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doabtedly  no  slight  or  immaterial  variance  should  defeat  such 
a  proceeding,  if  the  notice  conveyed  to  the  paity  substantially 
the  information  he  was  entitled  to  receiva  But  here  was  an 
utter  failure.  The  essential  requisites  of  the  notice  were 
wanting.  The  parties  received  no  information  whatever  of 
the  time  or  place  when  and  where  they  were  to  appear  to 
protect  their  interests.  If  the  notice  was  good  at  all,  it  must 
have  been  good  for  all  time,  and  the  parties  notified  have  been 
bound  to  be  in  perpetual  attendance  upon  the  Hon.  Charies 
Dunn  to  find  out  when  the  application  was  to  be  made.  The 
petition  which  was  served  with  the  notice,  is  entitled  of  the 
May  term,  1838,  but  as  if  in  illustration  of  the  utter  insuffi- 
ciency of  the  notice,  it  was  filed  on  the  20th  day  of  April, 
1838,  only  eighteen  dajrs  after  its  service  on  Parks  and  Ju- 
neau, which  it  also'  appears,  was  on  the^eleventh  day  of  the 
term.  We  have  not  access  to  any  copy  of  the  territorial  laws 
fixing  the  terms  at  that  early  day ;  but  it  appearing  from  the 
records,  that  there  was  an  April  term,  we  are  safe  in  assuming 
that  there  was  no  May  term.  So  that  the  only  allusion  to  any 
time,  if  the  party  could  be  held  bound  by  allusions  in  the  pe- 
tition to  a  term  generally,  when  the  law  required  the  notice  to 
specify  a  day  certain,  would,  in  this  instance,  have  served  to 
miilead,  and  induce  him  to  wait  till  May,  while  his  rights 
were  being  d^ermined  by  proceedings  in  April  The  accept- 
ance of  service  by  the  parties  cannot  be  construed  into  a 
waiver  of  anything.  It  was  simply  evidence  tfiat  the  papers 
were  served,  and  gave  them  no  other  effect  than  would  the 
sherifs  return  of  service. 

I  cannot  r^ard  proceedings  in  whieh  there  was  such  an 
utter  failure  to  comply  with  the  most  material  requirements  of 
the  statute,  as  having  eonfored  any  jurkdiction  over  the  par- 
ties so  notified. 

The  affidavit  also  shows  a  non-eompliance  with  the  law  in 
respect  to  publication.    The  notice  was  published  a  part  of 
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the  requisite  time  in  a  newspaper  in  Iowa  county ;  and  that 
haying  been  discontinued,  it  was  afterwards  posted  on  the 
court  house  door.  If  the  publication  was  to  be  governed  by 
the  partition  act,  then  the  posting  on  the  court  house  door 
would  hare  been  unauthorized. 

But  the  appellant^s  counsel  rely  on  another  act,  found  on 
page  192,  Mich.  Laws,  1833,  as  authorizing  the  posting.  This 
act  provided  that  when  any  notice  of  an  application  to  any 
judge  of  court,  was  required  to  be  published  in  any  newspa- 
per, it  should,  in  the  counties  of  Brown,  Iowa  and  Crawford, 
^  be  published  by  posting  one  copy  of  it  on  the  door  of  the 
house  where  the  circuit  couit  was  last  held  in  the  county  ih 
which  such  application  is  made,"  Ac  It  also  provided  that 
the  court  or  judge  might  order  a  further  publication  in  a  news- 
paper, at  his  discretion. 

Now,  if  this  law  was  applicable  to  the  case,  and  it  would 
seem  to  be  so,  the  notice  should  have  been  posted  on  the 
court  house  door  during  the  whole  time  it  was  required  to  be 
published.  And  publishing  a  part  of  the  time  in  a  newspa- 
per, and  then  posting  it  the  balance  of  the  time,  was  not  a 
compliance  with  the  mode  provided  by  either  statute. 

We  think,  therefore,  the  circuit  court  was  right  in  holding 
that  it  appeared  on  the  face  of  the  record,  that  the  court  ac- 
quired no  jurisdiction  of  the  parties  in  the  partition  suit,  and 
that  the  judgment,  for  this  reason,  was  void. 

We  have  been  pressed  to  sustain  this  record.  It  is  said  that 
many  of  the  old  records  are  imperfect,  that  titles  have  be^i 
acquired  under  them,  and  that  to  hold  them  void,  would  un- 
settle rights  to  property.  There  is  great  force  in  this  argu- 
ment But  I  think  it  is  allowed  all  its  legitimate  influence, 
in  the  establishment  of  the  legal  presumptions  in  favor  of  the 
validity  of  judgments.  If  parts  of  the  records  have  be^i 
lost,  they  will  be  presumed  such  as  were  proper  to  support 
the  judgment    If  the  record  fails  to  sliow  ever]rthing  neces- 
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sary,  it  will  be  presumed,  ualess  the  contrary  appears,  in  fieiTor 
of  the  judgments  of  superior  courts,  including  eren  jurisdic* 
tion  over  the  parties.  And  where  jurisdiction  exists,  the  judg« 
ment  is  valid  for  all  purposes,  no  matter  how  erroneous,  until 
reversed.  I  think  this  is  going  as  far  as  policy  or  justice  re- 
quires. 

In  considering  the  argument  of  convenience  in  favor  of 
supporting  records,  it  should  not  be  forgotten  that  the  same 
argument  has  force  both  ways ;  that  those  whose  rights  are 
divested  by  judicial  proceedings,  are  entitled  to  some  conside- 
ration in  settling  the  rules  of  law  by  which  such  proceedings 
are  to  be  judged,  as  well  as  those  whose  rights  are  acquired 
through  them.  And  it  is  for  their  protection  that  the  old  rule 
exists,  than  which  none  is  better  settled,  that  the  judgment  of 
any  court  assuming  to  dispose  of  the  rights  of  parties  over 
whom  it  has  not  jurisdiction,  is  a  nullity. 

Where  it  appears,  therefore,  as  it  does  here,  that  the  parties 
were  never  notified  of  the  proceedings  against  them,  I  know 
of  no  rule  or  principle  of  law,  by  which  I  can  say  the  judg- 
ment was  valid.  To  say  so  in  this  case,  would  seem  to  me  to 
be  saying  that  there  is  no  rule  of  law  applicable  to  these 
questions  of  jurisdiction,  but  that  the  court  must  decide  every 
case  upon  its  own  discretion,  in  view  of  the  probable  evils  or 
benefits  to  result  from  defeating  or  supporting  the  record. 
And  no  one  can  examine  the  cases  on  the  subject  without 
coming  to  the  conclusion,  that  such  has  been  practically,  to  a 
great  extent,  the  standard  by  which  they  have  been  deter- 
mined. 

For  my  own  part,  I  do  not  desire  to  be  subjected  to  such  a 
responsibility.  I  am  willing  to  labor  as  patiently  and  thor« 
oughly  as  I  may,  to  find  the  law  applicable  to  the  case,  but 
I  am  not  willing  to  feel  that,  after  such  examination,  there  is 
no  law ',  but  that  I  am  to  decide  it  in  view  of  its  effect  upon 
the  parties. 
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The  subject  is,  undoabtedly,  involved  in  much  confusion 
and  uncertainty,  by  the  cases,  but  the  principles  by  which  we 
have  determined  the  validity  of  this  record,  I  believe  to  be 
supported  by  the  soundest  reasons,  as  well  as  decisions. 

But  it  appears  that  the  appellant  offered  in  evidence  certain 
tax  deeds  to  Haight,  through  whom  he  claims  title,  which  ap- 
pear from  the  case,  to  include  the  same  premises  which  were 
the  subject  of  the  particular  suit  These  were  rejected,  for 
what  reason  is  not  shown.  We  can  see  no  reason  why  they 
were  not  admissibla  Whether  the  party  could  have  estab- 
lished a  good  title  under  them,  is,  of  course,  uncertain.  But 
they  were  made  by  statute,  and  this  court  has  decided  them 
to  hey  prima  facie  evidence  of  the  r^ularity  of  the  proceedings 
in  the  tax  collection  and  sala  They  may  have  been  liable  to 
be  invalidated  by  evidence,  but  we  think  the  appellant  had  a 
right  to  offer  them,  and  show  title  under  them,  if  he  could, 
and  that  the  court  erred  in  rejecting  them. 

For  this  error  the  judgment  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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ADMINISTBATOES,  Ao. 

An  admioistrator  Is  entitled  to  inquire 
into  the  condition  of  a  oopartnerthip  be- 
tween the  deceaaed  and  another,  eren 
though  the  firm  ia  declared  insolTcnt,  in 
order  to  reduce  the  indebtedness  as  much 
as  possible,  and  for  that  purpose  may 
maintain  an  action  affidnst  the  sunriTor. 
AdmifMtratort  of  J«tuung§  va,  Ckand- 
ler.  21 

AGENT  AND  PKINCIPAL. 

1.  "When  there  was  conflicting  eridence 
l^yen  in  a  case  as  to  the  extent  of  an  arch- 
itect's authority  to  purchase  materials  for 
a  building  orer  which  he  had  charge,  it  is 
not  proper  to  instruct  the  jury,  that  if 
thej  should  find  that  the  Tender  at  the 
time  of  the  sale,  had  reason  to  belioTe, 
from  the  acts  of  the  parties,  that  the 
architect  was  authorised  to  purchase  such 
materials,  then  the  owner  was  liable. 
McDonald  w.  Dodg4,  106 

3.  It  is  not  proper  in  such  a  case,  to  in* 
struct  the  Jury  that  if  they  should  find 
that  the  architect  was  the  agent  of  the 
defendant,  the  owner,  then  his  admis- 
sions and, declarations  would  bind  the  de- 
fendant; and  if  he  was  acting  for  the  de- 
fendant as  his  agent  about  the  building, 
although  his  authority  might  not  express- 
ly extend  to  the  purchasing  of  materials, 
still,  if  the  Tender  belioTed  he  was  author- 
ised to  purchase,  the  defendant  was  11- 
able.  id. 

8.  Where  an  agent  hat  rendered  serr- 
ices  and  adTanced  money  in  procuring 
certain  shares  of  stock  and  interest  scrip 
to  be  exchanged  for  ndlroad  bonds,  bear- 
ing interest,  and  claimed  a  lien  upon  the 
bonds  for  the  serriees  and  amount  expend- 
ed :  Held  that  he  was  entitled  to  letain  the 
bonds  until  the  amount  due  him  was  paid. 
OhapptU  9$,  Cody.  Ill 


4.  It  Is  well  settled  m  a  ruleof  law  that 
agents  generally  hare  a  particular  lien 
upon  the  property  of  their  principals  in 
their  hands  for  the  amount  of  their  ad- 
Tances  and  services  in  respect  to  it  So 
a  bailee  has  a  lien  for  his  serriees,  where 
the  property  is  euhanoed  in  value  by  his 
services  rendered  upon  it.  id, 

5.  Where  an  agent  receives  one  kind  of 
chose  in  aetion,  or  representation  of  value, 
to  be  exchanged  for  another  kind  of  chose 
in  action,  or  better  security,  and  he  makes 
the  exchange,  he  does  not  thereby  lose  his 
lien  on  the  security ;  but  for  the  purpose 
of  the  claim  and  lien  it  will  be  considered 
as  the  same  thing  first  entrusted  to  the 
agent,  and  that  ue  agent's  services  and 
advances  have  given  it  an  additional 
value.  In  such  a  case  the  agent  may  be 
considered  in  the  light  of  a  factor,  and 
entitled  to  the  rights  of  such  factor,      id. 

6.  Where  there  is  a  delegation  of  a  pow- 
er for  a  private  purpose,  all  must  concur 
in  the  act  to  be  done  to  make  it  valid, 
unless  otherwise  provided  by  the  parties 
delegating  the  power ;  but  where  the  pow- 
er is  intrusted  for  a  nublic  purpose  % 
minority  will  govern,  and  their  act  is  the 
act  of  the  whole.  Soem  et  tU,va,  City  of 
Baoine,  271 

7.  To  allow  a  party  to  prove  the  de- 
clarations of  an  acent  of  the  opposite  par- 

2,  made  after  the  transaction  to  which 
ey  relate,  is  erroneous.    MiL  and  Mitt, 
R,k,  Co,  vs.  Finn€g,  888 

8.  Where  the  misconduct  of  an  agent 
causes  a  breach  of  the  obligation  or  oon-i 
tract  of  the  prindpal,  then  the  principal 
is  liable  in  aa  action,  whether  such  mis- 
conduct be  wilftil  or  malicious,  or  merely 
negligent;  and  in  such  ease,  though  the 
action  be  brought  nominally  in  tort,  it 
wiU  be  treated  as  e»  eontraetu,  and  h% 
governed  by  the  same  rules,  unless  the 
malice  or  wantonness  of  the  agent  be 
brought  home  and  directly  ohsSged  to 
the  prindpaL  id» 
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AMENDMENT. 

1.  A  pUintiff  mtkj  amend  hif  pleading! 
on  terms  lo  af  to  allow  the  note  on  whioh 
the  action  \b  founded  to  be  read  in  eri- 
denoe,  if  he  wonld  otherwiie  looie  hif 
right  of  action,  bj  reaaon  of  the  statute  of 
limitation ;  and  this,  though  the  oonrt  had 
ordered  a  nonsuit,  for  want  of  oTldenoe, 
bat  judgment  had  not  yet  been  aotuallj 
entered  thereon.  Sehi^gUim  €t  oL  m, 
Wkij^  81 

S.  When  tiie  oomplainfe  is  laanffleienty 
the  oourt  will«  on  a  proper  applioatioBf 
grant  an  amendment  so  as  to  lei  in  the 
testimony  necessary  to  the  maintenanoe 
or  defense  of  an  aoUon.  Fobm  m.  School 
JHttrict.  117 

8.  Amendments  to  pleadings  are  mat- 
ters addressed  to  the  discretion  of  the 
ooart>  and  will  not  be  reriewed,  ezoept  in 
cases  where  it  hM  been  clearly  abuaed. 
Jf  t^  M.  R.B.O0.V.  Fitmo^.  888 

See  Uiunr,  11. 


ANSWER. 
See  DnruBBBBy  L 

FBITOLOUtVXSS,  8. 

UiURT,  Si  9, 10,  IT,  18,  to. 


APPEAL. 

1.  S.  obtained  a  Judgment  before  a  Jus- 
tice of  the  peace,  agunst  G.  A  S.,  from 
which  they  took  an  appeal  to  the  Clr- 
cult  Oourt;  held  that  such  appeal,  under 
the  Code,  only  stays  the  execution,  and 
does  not  prevent  S.  from  filing  and  dock- 
eting a  transcript  of  the  Judgment,  In  the 
oiBce  of  the  Clerk  of  the  Circuit  Court  to 
create  a  lien  on  real  estate.  Steckmoter 
«•,  (TroAom.  87 

3.  Where  ajustlce  of  the  peace  sent  the 
appeal  papers  to  the  Circuit  Court  of  Jef- 
ferson county,  when  they  should  hare 
been  sent  to  Dodge  coun^;  this  does  not 
deprive  the  appellant  of  the  right  to  hare 
them  sent  to  the  proper  court ;  nor  does 
he  lose  his  ^peal  thereby.  id, 

8.  It  is  a  general  rule  of  the  court  to 
remand  a  case,  for  forther  proceedings,  to 
the  oourt  below;  but  this  rule  wfil  be 
changed  upon  the  request  of  the  parties, 
and  ^r  good  cauae  shown*  Bo^dm,  Sum- 
nmreial  41 


4.  Both  parties  to  a  Judgment  m^y  ap- 
peaL  id. 

6,  Where  the  derk  of  the  dronit  court 
makes  a  mistake  in  dating  the  time  when 
an  appeal  is  filed  with  him,  or  does  not  file 
it  on  the  day  it  is  serred  upon  him  tha 
party  appealing  will  not  thereby  be  da- 

Srired  of  liis  right  (0  take  the  appeaL 
fojfcr  M.  StrakL  88 

8.  An  appeal  fh>m  an  order  reludng  ft 
new  trial,  upon  the  ground  that  the  ter- 
dict  was  contrary  to  law  and  evidenee^ 
does  not  bring  up  for  the  reriew  of  the 
suprsme  oourt  any  error  of  the  Judge  in 
renising  instructions  asked  for.  Smttkm, 
Wokk  etaU  91 


T.  Where  a  refbres^  appointed  by  the 
circuit  court,  to  make  sale  of  mortgaged 
premises,  Ac,  performed  the  aw  vices,  and 
presented  his  bill  of  fyu,  and  upon  a  dia- 
agreement  with  him  and  the  counsel  of 
the  party  from  whom  he  claimed,  it  was 
stipulated  to  submit  tiie  question  of  dis- 
agreement to  the  circuit  judges  who  de- 
cided that  tiie  amount  chared  waa  too 
large,  and  gare  the  referee  a  smaller  suBy 
from  which  the  referee  appealed  to  thii 
oourt;  hold,  that  the  deoiiion  waa  not  aa 
appei^ble  order;  and  the  appeal  must  be 
dismissed.    Laniimg'*  AppoaL  HO 

8.  Where  parties  submit  a  matter  In  dia- 
pute  to  the  circuit  Judge  for  h{s  dedsiooy 
the  Judge  in  such  case  acts  only  as  an 
arbitrator;  and  although  the  decision  will 
bind  the  parties  to  i^  yet  it  cannot  be  re- 
Tiewed  on  appeal  or  writ  of  error  any 
more  than  the  decision  of  any  prirato  lil- 
dlTidual,  to  whom  the  same  matter  had 
been  submitted.  id, 

9.  Where  aa  i^peal  is  taken  ft«m  aa 
order  "denying  a  motion  made  to  set 
aside,  and  strike  from  the  file  the  Jud^ 
mentroIV'ftnd  the  record  showed  no  sua 
order  was  made  by  the  circuit  eourl^  tlie 
appeal  will  be  dismissed.  KoOogg  ee. 
Smitk.  189 

10.  An  appeal  win  be  dismissed  iialaai 
there  is  a  proper  return  of  the  record  of 
the  oauae  flrom  the  cirooit  court.    Ho»d 
riokt  «••  Foe  Otmp.  4dS 

See  BnxB  of  Szoipnon,  4, 8, 8^  t,  8. 
Ordsbs,  1, 2. 


AEBITBATION. 
1.  Where  a  refeiee  appointed  by  the 
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dreail  oonrt  to  mtko  Mle  of  mortgaged 
premisM,  Ac,  performed  the  MrTioes^  and 
nreeented  hif  bill  of  fiMe,  and  upon  a 
diaagreement  with  him  and  the  oonnael 
of  the  party  from  whom  he  olaimed,  it 
vaa  sUpnlated  toiobmitthe  qpeetion  of 
diiacreement  to  the  elroiitt  >!idg«,  who  de- 
elded  that  the  amoint  charged  waa  too 
large,  and  gaye  the  reftree  a  smaller  ram, 
ftom  which  the  releree  appealed  to  thif 
eonrt;  Held  that  the  deelfion  waa  not  an 
appealable  order ;  and  the  appeal  moat  be 
difmitBed.    Umiim^t  AfptoL  UO 

S.  Where  partiei  aobmit  a  matter  in 
diapote  to  the  circuit  judge  for  hia  deoia- 
ioo,  the  jadge,  in  aach  caae  acta  onlj  m 
an  arbitrator;  and  although  thedeciaioa 
will  bind  the  partiea  to  it»  jet  it  cannot  be 
leriewed  on  appeal  or  writ  of  error  aay 
more  than  the  deciiion  of  anj  private  in- 
diridnal,  to  whom  the  same  matter  had 
I  submitted.  id. 


ASSESSMENT. 


1.  Where  the  assessors  of  the  city  of 
Milwankee,  in  obedience  to  an  ordinance 
of  tha  common  coancil,  omitted  to  assess 
property  to  the  valae  of  $160,000,  which 
ouf^t  to  have  been  assessed,  and  that 
property  was  thereby  exempted  from  tax- 
ation :  Held,  that  such  omission  ritiated 
the  whole  tax.  TF««I»  e».  (%  o/MUwau' 
Am  el  oi.  243 

3.  Oaussions  to  make  asisssmsnts  aris- 
ing from  mistakes  of  fkct»  erroneooi  com- 
pntations,  or  errors  of  judgment  on  the 
part  of  those  to  whom  the  execution  of 
the  taxing  laws,  is  intmited,  do  not  necea 
sarily  Titiate  the  whole  tax ;  but  an  in< 
tentional  disregard  of  those  laws,  in  such 
a  manner  as  to  impose  illegal  taxes  on 
those  who  are  taxed,  does.  id, 

8.  The  provision  of  the  taxing  laws, 
that  where  there  has  been  an  omission 
to  tax  property,  it  may  be  taxed  the  prop- 
er amount  the  next  year,  refers  to  such 
omissions  as  are  constantly  liable  to  hap- 
pen, and  does  not  Invalidate  the  whole 
tax;  but  where  the  omission  originated  in 
an  intentional  departure  from  the  law  on 
the  part  of  all  the  authorities,  it  renders 
the  tax  illegal,  and  it  cannot  be  cured  by 
that  proTisioo  in  the  taxing  laws.        ii, 

4.  Assessments  upon  oertainlots  fbrthe 
porpeee  of  constnieting  pfen,  Ao^  Is  not 
an  appropriation  of  private  property  for 
public  use,  Ac.,  it  Is  merely  the  exereise 
of  the  taxing  power  Ibr  the  pmbUe  benefit 
Sotnt  et  aL  vt.  Oit^  <ifJiaem$»  371 


6.  The  legislatnre  sre  not  authorised  to 
levy  a  tax  for  merely  prirate  or  individual 
ends.  The  authority  delegated  to  the 
legislature,  and  by  them  transferred  to  the 
municipal  corpontion,  is  to  be  exercised 
only  for  some  object  of  public  or  common 
interest.  id, 

0.  Though  private  property  may  be  di- 
rectly or  indirectly  protected,  or  private 
interests  promoted  by  a  given  improre- 
ment,  it  fhmishes  no  mle  for  decidiuc 
that  the  Improvement  is  not  public      idi 

T.  To  determine  whether  a  matter  is  of 
pubUo  or  merely  private  ooneem*  It  Is 
necessary  to  eonaider,  not  whether  the 
interest  of  some  individual  will  be  pro- 
moted; but  whether  (he  whole,  or  the 
greater  part  of  the  community  will  be 
io.  id. 

Bee  CowiTiTUTiowAL  Law,  26,  28,  39, 
SO. 

VBIVOLOUSinMS,  4,  6. 

Taxii,  20,  21,  23. 


ASSIGNMENT. 

1.  An  assignee  for  the  benefit  of  credi- 
tors, may  attack  the  validity  of  a  judg- 
ment entered  upon  the  confession  of  his 
assignor.    NiehoU,  va,  Krib*  «f  o^.  70 

3.  The  lien  of  the  mechanic,  lumber- 
man, Ac,  for  work  and  materials,  is  a 
personal  right,  and  cannot  be  transferred 
or  assigned^  so  as  to  enable  the  assignee 
to  prosecute  the  claim  in  his  own  name, 
and  avail  himself  of  the  benefit  of  the  lien 
giren  against  the  building.  OaUhoell  v, 
XawrtfMM.  881 


8.  Where  A.,  being  surety  for  B.  upon 
certain  promissory  notes,  received  from 
him  a  bill  of  sale  of  certain  goods  purpor- 
ting to  be  absolute^  but  at  Uie  same  time 
executed  and  delivered  to  B.  a  written 
agreement,  in  which  he  recited  the  sale, 
and  in  consideration  thereof  promised, 
first,  to  pay  in  full  the  demands  upon 
which  he  was  surety;  and,  secondly,  if 
the  proceeds  of  the  goods,  when  sold  bv 
him,  should  exceed  the  amount  of  such 
deoMnds,  to  &ithfhUy  pUT  the  orerplus  to 
the  other  b<ma  fid*  creditors  of  B.,  pro 
rata,  aoeordiag  to  the  amounts  of  their 
lespectiTe  debts,  both  Instruments  are  to 
be  eonstrued  together,  and  In  law,  eonsti- 
tttte  an  assignment  fbr  the  benefit  ef  ered- 
itcrs.    Norton  tm,  Koamojf  etmL         U» 
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4.  An  amignment  in  which  the  assfffnee 
if  **U>  dispose  of  the  property  to  the  beet 
adrantage  in  hia  discretion,''  is  valid,  and 
does  not  imply  an  aathoiitj  to  sell  on 
credit  The  discretion  thns  Tested  must 
be  understood  to  be  a  legal  discretion  to 
be  exercised  within  the  limits  of  the  law 
in  such  cases.  There  being  ample  room 
for  the  exercise  of  a  discretion  stricUj 
legal,  the  hiwwill  not  presume  that  the 
assignor  intended  the  exercise  of  one 
which  is  illegal.  ^ 

6.  In  a  complaint  for  trespass  for  tak- 
ing and  carrying  away  goods  assigned  to 
the  plaintiff  for  the  benefit  of  creditors,  it 
Is  improper,  and  foreign  to  the  purpose  of 
the  action,  to  aver  and  prove  that  a  mis- 
take has  occurred  in  drawing  the  assign- 
ment. Such  a  mistake  could  only  be  cor- 
rected in  a  direct  prooeeding  for  that  pur- 
pose, where  the  creditors  are  made  par- 
tiii.  id. 

See  OoRPORATioiis,  18* 
OouPOKS,  1,  2, 8,  4. 


ASSISTANCE,  WRIT  OF. 

Where  a  sheriff  had  in  his  hands  a  writ 
of  assistance,  lawfully  issued,  to  execute, 
he  .cannot  excuse  himself  firom  its  exe- 
cution, because  the  defendant,  in  the  writ, 
daims  to  hold  the  possession  under  a  par- 
ty having  a  title  older  than  the  titie  of  the 
daimant  in  the  writ.  Stat€v$.  OxUm,  101 


AUDITOR  OF  STATE. 

See  SicnsTART  of  Statb,  1, 2,  8, 4^ 
6, «,  7. 

B 

BAIL. 

L  If  a  ptrty  arrested  on  a  defective 
process,  put  in  special  bail  for  his  appear- 
ance, he  thereby  waives  all  objection  to 
the  process.    lUUy  m.  Harrit.  95 

2.  Where  several  partners  made  an  as- 
signment of  their  Joint  property,  and  af- 
terwards one  of  the  partners  imlawfUly 
obtained  possession  of  a  portion  of  it,  and 
converted  it  to  his  own  use»  he  may  be  ar- 
rested for  such  cause  of  action,  and  held 
to  bail  under  the  code,  id. 


BANKS. 

1.  There  being  no  penalty  provided  in 
the  general  banking  law  for  a  violation 
of  the  same  by  a  bank  in  taking  more 
than  10  per  cent  interest,  the  general 
law  relating  to  usury  applies  to,  and  has 
the  same  effect  upon  a  contract  made  in 
violation  of  the  charter  by  the  bank,  as 
upon  a  contract  made  by  an  IndividnaL 
Book  Biver  Bank  vs.  Sherwood,  280 

2.  When  a  bank  reeerres  a  greater  rate 
of  interest  than  its  charter  allows,  the 
general  usury  laws  apply  to  the  contract, 
although  it  does  not  exceed  the  rate  pre- 
scribed by  such  usury  law;  and  the  gene- 
ral law  is  modified  by  a  restriction  in  the 
bank  charter,  to  the  extent  of  the  restric- 
tion. ^ 

8.  A  pleading  which  avers  that  a  bank 
had  no  authority  to  take  a  note  which  re- 
serves a  greater  rate  of  interest  than  the 
bank  is  authorised  to  take,  does  not  raise 
the  question  of  usury,  but  of  capacity  in 
tiie  bank  to  make  the  contract.  id, 

4.  Where  S.  had  overdrawn  his  account 
with  a  bulk,  and  then  made  a  note  to  the 
bank  putting  into  it  the  amount  of  inter- 
est then  due  at  10  per  cent,  and  making 
the  note  draw  interest  at  12  per  cent 
when  due:  Held,  that  such  contract  was 
not  void  by  reason  of  the  banking  law  of 
Wisconsin,  which  authorised  the  bank  to 
receive  a  rate  of  interest  not  exceeding  10 
per  cent.  uL 

5.  The  banking  law  of  Wisoonsin  pro- 
vides no  penalty  or  forfeiture  in  case  a 
bank  tekes  more  than  10  per  cent  inter- 
est idi 


BANK  COMPTROLLEB. 

1.  The  Bank  Comptroller  has  authority 
to  order  such  printing  as  is  necessary  or 
convenient  for  the  use  of  his  department 
but  not  such  as  is  not  so  authorised. 
StaU  «c  r«l.  Oarpenter  v.  Hattmg$.    618 

2.  Whether  certain  printing,  ordered  by 
the  Bank  Oomptroller,  was  authorised  by 
law.  Quere,  The  question  may  be  both 
of  fact  and  law  depending  on  each  case. 

id. 

8.  The  law  does  not  seem  to  anthoriie 
the  Bank  Oomptroller  to  make  use  of  bank 
statements,  or  impose  upon  him  any  duty 
in  the  performance  of  which  they  might 
have  been  used.  id. 
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BILL  OF  EXOBPTIONS. 

1.  If  a  party  to  an  action  dedre  tha 
lapmne  ooart  to  reyiew  tha  tattimonyi  to 
see  if  it  fapported  the  oonelniionf  of  the 
oonrt  below  upon  the  UoiM,  he  ihonld 
eaose  a  eaae  to  be  made,  or  bill  of  exoep- 
tion  settled,  embracing  the  testimony; 
otherwise,  the  facts  will  not  be  re-^xam- 
Ined,  eren  in  aa  eqidtj  oassu  DcmcUon 
m.  Daividton.  86 

3.  A  eertifloate  of  the  Jadge  who  tried 
the  cause  that  the  printed  case  contains 
copies  of  the  compl^t,  answer  and  eri- 
dence  produced  in  the  courts  ike,  cannot 
be  used  as  a  snbstitmte  for  a  case  or  bill 
of  exceptions.  id, 

S.  Where  judgment  has  been  rendered 
in  the  cireoit  conrt,  and  no  ease  or  bill  of 
exceptions  is  made,  so  m  to  enable  the 
snpreme  court  to  examine  the  merits  of 
the  case,  on  the  testimony,  the  Judgment 
will  be  affirmed.  And  there  would  seem 
to  be  no  difference  in  this  respect  between 
an  action  at  law  or  in  equity.  PkiUiptf 
Hein  v.  Swatt  etoL  420 

4.  No  bill  of  exceptions  Is  necessary  to 
enable  this  court  to  reyiew  proceedings 
upon  an  appeal  from  aa  order.  Dunbitr 
M.  SoUingtJUad.  606 

5.  Exceptions  are  only  necessary  when 
the  appeal  is  from  a  final  Judgment,  and 


reriew 
aoiij^t 


of  aa  intermediate 


order  is 


6.  A  writ  of  error  at  common  law  only 
lay  for  matters  apparent  on  the  record. 
Hence,  exceptions  were  introduced,  and 
their  office  is  to  place  on  the  reeord  al- 
leged errors  which  could  not  otherwise 
appear.  itL 

7.  Sections  16  and  20,  of  chap.  132,  R. 
8.,  relating  to  exceptions,  apply  to  i^ 
peids  firom  final  Judgments,  and  not  to 
cases  where  a  psirty  desires  to  exercise 
the  right  of  appeal  for  the  purpose  of  re- 
Tiewing  the  decision  upon  a  motion  not 
in  the  nature  of  a  final  Judgment.  And 
section  6,  chap.  139,  is  consistent  with 
this  rule.  icU 

8.  Where  there  has  been  no  motion  for 
a  new  trial,  in  the  court  bdow,  and  sared 
by  bill  of  exceptions,  the  appellate  eoun 
will  not  look  into  the  eridence  to  see 
whether  it  will  sustain  the  finding  of  the 
court  below.  Woodward  v$,  HowartU  612 


BOATS  AND  VBSSBLS. 

1.  The  right  of  a  partr  haring  a  claim 
against  a  boat  or  vessel,  for  which  he 
maj  sue  the  ressel  itself,  under  the  boat 
and  vessel  act,  is  not  cut  ofl;  if  before  he 
sues,  but  within  the  time  in  which  by  the 
act  he  was  entitled  to  sue,  the  boat  is  sold 
on  an  execution  issued  on  a  personal  Judg- 
ment Itgainst  the  owner.  Hay  et  al.  tw. 
Steamboat  Winnebago.  428 

2.  The  sale  of  a  boat  or  vessel  by  the 
owner,  on  an  execution  against  the  owner, 
does  not  divest  such  boat  or  vessel  of  the 
capacity  to  owe  or  be  bound  for  a  deb^ 
and  to  be  sued  for  the  payment  of  the 
same.  id. 


8.  Where  a  party  had  ftimished  i 
rials  for  the  construction  of  a  steamboat* 
and  had  given  a  credit  for  the  period  of 
time  witldn  which  he  could  commence  aa 
action  against  the  boat,  under  the  boat 
and  vessel  act,  he  cannot  commence  the 
action  against  the  boat  after  the  expira- 
tion of  the  credit  Emtreon  v.  Steamboat 
Skawmo  Oityi  438 

4,  The  statute  concerning  boats  and 
vessels,  gives  those  claims  which  may  be 
prosecuted  under  it  a  preference  in  the 
nature  of  a  lien  over  other  debts  of  a  gen- 
eral nature  existing  against  the  owners* 
and  such  claims  cannot  ht  defeated  by  a 
sale  by  the  owners,  provided  the  proceed- 
ings  are  had  within  the  time  limited  by 
tiie  act  idi 

6.  The  limits  prescribed  by  the  act  ooa- 
oeming  boats  and  vessels,  within  which 
actions  should  be  commenced  against  the 
boat  or  vessel  itself,  should  be  measured 
from  the  time  the  services  were  periormed, 
or  materials  actually  famished,  and  not 
firom  the  expiration  of  the  period  of  cred- 
it which  the  parties  may  agree  upon,    id, 

6.  A  complaint  against  a  boat,  averring 
that  she  was  used  **  in  navigating  the  wa- 
ters of  the  State  of  Wisconsin,''  does  not 
show  that  the  vessel  was  used  exdnefvely 
to  navigate  the  inland  waters  of  the  state, 
so  as  to  make  it  necessary  to  bring  aa 
action  for  supplies  against  it  within  three 
months.  id, 

o 

CAPIAS. 
1.  If  a  party  anestid  on  a  dtfbotive 
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prooessy  put  in  spoeUl  bail  fbr  hif  appesr- 
ftno^  he  thereby  waives  all  objeotioii  to 
the  prooesf.    lUUjf  V9,  HarrU,  .  96 

S.  Where  sereral  partnem  made  an  as- 
idgnment  of  their  ioint  property,  and  af- 
terwards one  of  the  partners  nnlawAilly 
obtained  possession  of  a  portion  of  it,  and 
eonTorted  it  to  his  own  nse,  he  may  be  ar- 
rested  for  snob  oanse  of  action,  and  held 
to  bail  under  the  code.  id. 

Z,  The  eonrt  wiU  not  vacate  an  order 
for  arrest  because  the  officer  making  the 
arrest  does  not  serve  the  copy  of  the  affi- 
davits  for  the  space  of  two  boors  after  the 
arrest  is  made,  if  the  arrest  is  otherwise 
r^^nlar  and  proper.  id, 

4,  An  order  for  arrest  of  the  defendant 
in  a  sait»  is  a  writ  or  proetm  within  the 
constitntion,  and  should  ran  in  the  name 
of  "the  state  of  Wisconsin i"  hot  such 
style  is  matter  of  form,  and  may  be  amend- 
ed on  motion.  id. 

See  SUBononr,  1, 3,  8. 


CASES  OONSIDBBED»  Ac. 

The  case  of  Youmg  v,  WHgkt,  4  Wis., 
144;  S.  0.,  6  id.,  137,  considered  and  ap- 
proved.   Baitmcm  m^  Joknton,  1 

The  cases  pf  Berry  v%,  NtUcn.  4  Wis., 
875,  and  of  Berry  v.  Doty,  6  Wis.,  605, 
examined  and  explained.  Power  v;  Cat- 
lin.  36 

The  case  of  Shoyer  vt.  Fox  River  Rail 
Road  Oo.,  7  Wis.,  365,  considered  and 
approved.    Sehi^in  el  al  vt,  Whipple. 

81 

The  cases  of  Van  Slyke  v.  Carpenter,  7 
Wis.,  173 ;  Grubb  v.  Remington,  id.,  849 ; 
acd  Farmer^  and  MiUera*  Bank  v.  Saw- 
yer, id.,  870,  considered  and  approved. 
Moyer  vt,  StrahL  88 

The  cases  of  Maynard  v,  TidbaU,  3 
Wis.,  34;  Goodrich  vt.  Compound  School 
JHttrict  No.  5,  id.,  102;  Philipt  vt.  Bridge 
et,  8  id.,  370;  Lteter  vt,  French,  6  id.,  580; 
considered  and  approved.  Fobet  vt.  School 
Dittriet.  117 

The  case  of  Von  Bammbaek  «•.  Bade, 
9  Wis.,  597,  considered  and  approved. 
Starkweather  vt,  Httwet,  et  oL  135 

^The  case  of  7%«  SMe  sat  ret,  Cothren 


.  lean,  9  Wis.,  379,  eonsidsred  and  ap- 
proved.   Clark  vt.  City  of  Janetville,  186 

The  case  of  Pscib  vt.  Norton,  8  HHs., 
714,  alluded  to  and ,  approved.  Buthnell 
vt,  Beloit.  195 

The  case  of  Knowlton  vt.  Supervieort 
of  Rock  Co.,  9  Wis.,  410,  considered  and 
approved.     Weekt  vt,  CUy  of  Milwaukee, 

343 

The  case  of  Ooodall  vt.  The  City  <^ 
Milwaukee,  5  Wis.,  82,  considered  and 
approved.  id. 

The  case  of  Maditon,  Ac,  Plank  Road 
Co,  vt.  W<aerto%en,  Ac,,  Plank  Road  Co.,  7 
Wis.,  59,  considered  and  approved.  Roek 
River  Bank  vt.  Sherwood.  380 

The  cases  of  Lmmtden  vt,  Citf  of  Mil- 
waukee, 8  Wis.,  485,  and  Weekt  ve.  City 
of  Milwaukee,  tvmra,  343,  considered  and 
approved,  in  relation  to  assessments  by 
municipal  corporations.  Soent  et  oL  vt. 
City  of  Raeine,  371 


The  cases  of  Deleftlaine  ve.  Cook,  7 
Wi^.,  44,  and  Knowlton  ve,  Si^fervitore  of 
Rock  County,  9  id.,  410,  considered  and 
appro?ed.    Lunuden  vt.  Crott,  383 

The  cases  ot  Farmer^  and  Miller^  Bank 
vt.  Sawyer,  7  Wis.,  879 ;  Van  Slvke  ve. 
Carpenter,  id,,  179;  Martin  vt,  Weil,  8 
id.,  320,  considered  and  approved.  Co. 
heon  vt.  Central  R.  R,  Co.  290 

The  case  of  PlaU  vt,  Robinton,  tupra 
128,  considered  and  approved;  the  case  of 
Fither  et  aL  vt.  Otit,  8  Ohand.,  83,  eon* 
sidered  and  defined.  Newman  vt.  Ker* 
thaw.  888 

The  case  of  iV«tocom5  ve,  Smitk,  I 
Ohand.  71,  considered  and  followed. 
Fither  vt,  Horieon  Iron  A  Mamu,  Co,   851 

The  oases  of  How  ve,  Englitk,  6  Wis., 
212,  and  Wood  et  oL  vt,  Tratk  et  al.,f 
id.,  666,  cited  and  fallowed.  Saner  vt. 
Steinbauer,  870 

The  case  of  Kreuger  ve.  Zirbel,  2  Wis., 
288,  considered  and  approved.  JhuuUng 
vt.  Falkner,  894 

The  case  of  Sewell  vt,  Satom,  6  Wis., 
490,  considered  and  approved.  Sandbom 
vt,BuMt.  486 

The  cases  of  Euiekineon  vt.  Lord,  1 
Wis.,  386,  and  Keep  ve,  Satkdereon,  3  id.. 
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4>,  aonddflwd  md  dktfwgoltlw!.    NorUm 
««.  ir«aiiwy.  448 

The  OMe  of  Jomm  «•.  Jkdk^  3  Wli.,  310, 
«mfid«red  and  approTad.  id. 

The  eaiM  of  J9b2m«t  «t.  LnoU,  1  Wia., 
8S;  TW/maniw.  7WMf9U«f«t,Sid^448; 
and  JSewUngUm  t€al,m,  Oitmmimg§t  5  id., 
18B,  ooasidored  and  approrod.  WeU$  «w. 
MoftoM.  468 


OHATTBL  MOBTeAei. 

L  A  ohattol  raortgmge  ooataining  thete 
wordf :  ^All  mjsto^  of  harneaMiy  whips, 
wtddlet,  and  other  merohandiie^  now  en 
hand,  mannfaetnred,  or  nuh  a»  $haU  &e 
memti^aeiured,  or  hoiigkt  «md  wnUain^d  in 
th»  •hop  or  $tor«  occupied  6y  mc,"  Ac, 
and  oontaining  a  power  of  entry,  and  seis- 
nre  on  defiioU,  givea  tiie  mortgagee  a  re- 
Tooable  lioenae  to  enter  on  the  premiiea, 
and  take  the  after  aeqnbed  propertj ;  and 
if  nnroToked,  it  JoftiAei  him  to  enter  and 
take  poiseMion,  aooording  to  the  termi  of 
the  lioenie,  and  the  title  is  good  as  being 
taken  with  the  asaeni  of  the  grantor,  hot 
if  before  the  lioenae  li  exeonted,  it  is  re- 
Toked ;  then  it  beeomei  iaeperatiTe  and 
▼oid.  The  inetrament  Is  not  a  transfer, 
bat  it  may  opwate  asalioense  to  take  the 
propertj.    Uhputwdh  m.  Tmncjf,       897 

2.  On  the  trial  of  an  aotion  of  reploTin, 
the  defendant  olaimed  the  right  to  take 
the  goods,  bj  yirtne  of  a  ohattel  motir 
gage,  made  by  the  plaintiif  to  the  defend- 
ant whioh  speoified  all  the  slook^  Ae., 
on  hand,  and  also  "snoh  as  shall  be 
manofaetored,  or  bonght  and  ooatained 
in  the  shop,"  the  plaintiff  asked  the  oonrt 
to  instraot  the  Jury,  that  if  th^  foond 
the  property  in  question  was  mannfie- 
tmed  after  the  exeoatien  of  the  mortgage, 
and  fh>m  materials  pnrehased  after  its  ez- 
eontion,  in  that  ease  the  mortgage,  m  to 
those  articles,  was  inoperatiTe,  and  wonld 
not  justify  the  defendant  in  taking  them, 
against  the  plaintiff's  will)  hOd,  that  this 
was  a  proper  instmotion.  id, 

8.  The  maxim  ''that  a  man  eannot 
grant  or  eharge  that  whieh  he  hath  not," 
oonsidered  and  enfbroed;  and  it  makes  no 
difforcnee  whether  the  eontroversy  be  be- 
tween the  parties  to  tlie  grant,  or  other- 

id. 


5.  A  chattel  mortgage  of  after  acquired 
proper^  cannot  be  sustained  m  an  exec* 
otory  contract,  conferring  an  anthoritj 
upon  the  grantee  to  enter,  take  and  hold 
the  propel^,  against  the  will  of  the  gran- 
tor.  id. 

6.  Where  the  mortgagee  of  chattels  Is 
in  posse84ion  of  the  property,  it  is  not 
necessary  to  renew  his  mortgage  by  aA- 
dayit,  to  enable  him  to  mumtain  an  ac- 
tion for  the  possession  of  the  property. 
BaUc  V.  WMmr,  415 


0LBBK8  07  COUBT. 

Section  t7,  chap.  183,  aatiioriies  clerics 
of  the  coort  to  enter  np  judgments  in  Ta- 
cation,  in  the  abeence  of  the  judge,  and 
without  his  order  or  diteotion,  upon  filing 
with  him  proof  of  the  existence  of  one  m 
the  causes  for  judgment  therein  specified^ 
Paihb,  J.,  dissenting.     WcU$  m.  Morton, 


See  JuMiourr,  6. 


COGNOVIT, 


A  confiMsion  fbr  a  judgment  which 

int  purnhssed  of  the 

plaintiff  in  the  month  of  Mardi,  1887,  a 


states  that  the  def<Nidant  i 


4.  A  ohattel  mortgage  of  after  acquired 
property  is  not  effiMtual  to  create  a  Uen 
in  equity  in  the  mortgagee^  upon  the  prop- 
erty, id. 


large  quantity  of  goods  and  wares,  in 
New  Torfc,  to  the  amount  and  valui  of 
$1,016^  at  six  months'  credH  flrom  the 
2Ist  of  March,  and  reeeiTod  the  goods, 
Aa,  and  there  is  now  due  said  plaintiff  the 
sum  $1,090,  Aa,  does  not  suffleiently 
state  the  £acts  upon  which  the  indebted- 
ness arose,  to  authorise  the  judgment  to 
be  rendered;  and  such  a  judgment  wiU 
not  protect  the  sheriff  in  maUmg  a  IcTy 
upon  the  property  of  the  defendant  in  the 
hands  of  us  assignee.  NickoU  vc  Krib§ 
ctaL  f8 

See  Wabbaht  of  AnoBSBT,  1,  3,  8,  4, 
6,8. 


OOBOdSSION. 

See  Agut  Ain>  Pbzvoipal,  6. 
Taxii,  14. 


COMMON  CAEBIBB8. 

Where  a  railroad  company,  as  common 
carriers,  haTO  recelTed  goods,  and  glTun 
a  reoeli^  for  then,  which  states  that  thev 
were  recelTed  In  '^i^paient  good  order,*' 
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it  la  oompetent  for  the  oompaiij  to  Bbaw, 
by  parol  testimony^  that  the  gooda  most 
probably  had  been  injured  before  they 
oame  into  the  poaseadon  of  the  oompaay. 
£lade  «•.  Cki^  F.A  8u  P.B.M.  I 


OOlfPLAINT. 

If  «  complaint  la  not  anfficiently  oer- 
tain,  the  remedy  ia  not  bv  dMnnrrer,  bat 
by  motion  to  make  more  oeflnite  and  eer- 
tain.  Markwell  v$,  Sup€rvi$or$  cf  Yf om- 
fjbara.  78 

See  AincnmniT,  6. 
PLBADnroa,  6,  6. 
Wabbaxt  of  Attobiisti  1,  2. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legiaUtnre,  dated  15th 
Bfay,  1868|  relating  to  tiie  fbreeloaiire  of 
mortgagea,  commonly  called  the  "  Mort- 
gage Stay  Law,"  ia  conatitational.  SUvrh- 
«paalft«r  m.  Hqmmm  tt  aL  185 

S.  An  act  of  the  leglalatare  whieh  reg- 
nlatea  the  manner  in  which  aalea  ahoold 
be  conducted,  under  jadgmenta  already 
rendered,  ia  not  obnozioaa  to  the  otijec 
tion  that  the  legialatnre  haa  aaaomed  jii' 
dioial  power.  id 

a.  Seetiona  8  and  10,  Art  VIIL,  of  the 
oonatitntion  of  Wiaconain,  which  proridea 
that "  the  credit  of  the  atate  ahall  nerer 
be  giren  or  loaned  in  aid  of  any  indirid- 
nal  aaaodation  or  oorporation,"  and  that 
"the  atate  ahall  never  contract  any  debt 
for  worka  of  internal  improrement,  nor  be 
%  party  in  canying  on  anch  work,"  Ao., 
are  limitationa  upon  the  power  of  the 
atate  itaelf,  and  not  a  prohiUtion  upon  the 
legialatnre  to  anthoriie  coontieB,  towna, 
and  dtiea,  to  loan  their  credit,  or  contraet 
debta  for  worka  of  internal  improvement 
OUMrk  e».  C%  o/JanuviUe.  188 

4.  Section  8,  Art  XL,  of  the  oonatitn- 
tion of  Wiaoonnn,  expreaaly  recogniiea 
the  power  of  mnnicipai  corporationa  to 
loan  their  credit,  and  reqoirea  the  legiil*- 
tore  to  reatriot  it  %d» 

5.  The  conatitation  did  not  intend  to 
prohibit  the  legialatnre  from  allowing 
eonntiea,  towna  and  dtiea  to  loan  their 
credit  to  worka  of  internal  improvement, 
bat  to  permit  that  power  to  faie  ezeroiaed 
under  anch  reatricuona  aa  to  the  leg- 
ialatoie  might  aeem  proper.  (Per  Oou, 
J.)  id* 


8.  The  legiilatare  anthorlied  the  major 
of  the  diy  of  Janeaville,  to  aobacribe 
$150,000  for  atock  in  any  railroad  mn- 
ning  to^  or  paaaing  throogh  the  idtj.  If 
the  common  coancil  ahoold  aabmit  the 
qneetion  whether  the  atook  ahoold  be 
taken  to  the  electora  of  the  city,  and  a 
minority  ahoold  vote  in  fkvor  of  the  aab- 
acription,and  then  the  coancil  ahoold  paaa 
a  reaolotion  that  the  mayor  mi|^t  aob- 
aeribe,  Aa  Theae  proviaiona  are  aofli- 
dent  reatrictiona  onder  the  oonatitatbn 
open  the  power  of  tiie  city  to  loan  its 
credit  for  worka  of  internal  improvement 
(Per  Oou,  J.)  id. 

7.  The  olqeetof  the  prohibitioB  in  sec* 
tion  10.  Art.  VIIL,  of  the  conatltotion  of 
Wiaconain,  againat  tiie  atate  contracting 
any  debt  for  werka  of  internal  improve- 
ment, or  being  a  party  to  canying  thrai 
on,  doea  not  reqoife  coantiea,  towna,  and 
eiUti  to  be  incloded  in  the  prohibition. 
It  waa  to  prevent  the  atate  from  becoming 
a  party  to  them,  not  to  prohibit  the  worka 
from  being  carried  on.  id, 

8.  The  prohibitiona  in  Art.  VIIL  of  the 
oonatitntion  of  the  atate  of  Wiaoonsii^ 
were  not  dedgned  te. protect  the  citiiens 
of  the  atate  from  taxation,  for  parposas  of 
internal  imprevement,  hot  to  prevent  the 
atate  from  being  a  party  to  aoch  works,  tct 

9.  The  eonatitotion  glvea  the  power  to 
the  legialatore  to  adopt  aoch  reatrictiona 
aa  may  be  neceaaary,  to  prevent  the  evils 
which  may  reaolt  to  coontiea,  towna^  and 
dtiea,  if  allowed  to  engage  in  poblie 
worka,  and  tax  the  dtixena  therefor. 
The  remedy  for  abnaea  nnder  aoeh  power 
ia  to  be  foond  in  the  wiadom  and  integrity 
of  the  people,  not  in  the  reatrictiona  of  the 
eonatitotion.  id, 

10.  Section  1,  Art  XL,  which  provides 
that  corporations  withoot  banking  powera 
or  privileges,  may  be  formed  onder  gen- 
eral laws,  bat  ahaU  not  be  created  by  apo- 
dal act,  except  for  manidpal  porpoees, 
and  in  caaea  where,  in  the  Jodgment  of 
the  legialatore,  the  object  of  the  oorpora- 
tion  cannot  be  attained  nnder  guieral 
lawa,"  ia  not  a  prohibition  againat  inveat- 
ing  a  manidpal  eorporation  with  aothor- 
ity  for  any  porpose.  id, 

11.  Thediarterofthedtyof  Janesville 
ia  a  general  law,  within  the  providon  of 
Art  YIL,  I  21,  of  tiie  conatitation  of  Wia- 
oonain,  wludi  reqoirea  that  "no  general 
law  ahaU  be  in  force  ontU  pobliahed." 
The  worda,  "general  law" aa  here  osed, 
have  the  aame  meaning  as  pubiic  aei,  in 


Digitized  by 


Google 


INDBZ. 


587 


the  ordinary  aooeptatlony  and  thej  are 
oonTertable  terms.  (Colb,  J.,  diisent- 
ing.)  id, 

12.  The  words  "general  law/'  in  JJ  1 
and  4,  Art.  XL,  of  the  oonstitntioB^  are 
olearlj  used  as  opposite  to  tpecicU,  and 
without  any  design  of  indicating  the  pab- 
Uo  or  private  character  of  the  law.  The 
whole  object  and  soope  of  the  restriction 
are  aimed  at  special  legislation.  (Oolb, 
J.i  dissenting.)  id. 

18.  In  ;  21,  Art  VIL,  the  words  "gen- 
eral law/'  are  not  used  as  contra-distin- 
guished from  local  or  '*  special/'  bat  they 
are  ased  in  their  usoal  meaning  of  public 
(OoLXy  J,,  dissenting.)  id, 

14.  The  oliject  of  2  21,  Art  VII.,  was 

to  protect  the  people  from  the  effect  of 
laws  which  they  had  no  means  of  know- 
ing, and  yet  are  bound  to  take  notice 
of.  id, 

15.  Laws  are  public  or  private,  not  be- 
cause of  conTenieooe  in  pleading  them, 
or  because  courts  take  notice  of  them; 
eourts  and  every  body  else  are  bound  to 
take  botice  of  certain  laws,  because  they 
are  public.  id, 

16.  The  charter  of  the  city  of  Janes 
ville  is  a  general  law,  within  the  provis- 
ion of  Art  VIL,  J  21,  of  the  oonsUtuUoUj 
and  was  not  in  force  until  published  under 
and  by  authority  of  law.  (Oolb,  J.,  dis- 
senting.) id, 

17.  An  act  of  the  legislature  authorising 
the  town  of  Beloit  to  subscribe  for  the 
stock  of  a  railroad  company,  and  to  incur 
Indebtedness  for  making  internal  improve- 
ments, is  a  valid  act ;  and  the  corporation 
Is  liable  for  the  payment  of  such  indebted- 
ness.   BiukMtt  V9,  Beloit,  195 

18.  The  courts  will  not  declare  an  act  of 
the  legislature  authorising  a  municipal 
oorporation  to  subscribe  for  stock  in  a  rail- 
road company  nnoonstltutiona],  solely  on 
tiie  ground  that  such  legislation  Is  not 
wise  and  wholesome,  but  &  evU  and  per- 
nicious in  its  consequences.  id, 

19.  The  evident  intent  of  Art  VHI  of 
the  constitution  of  Wisconsin  in  restrict- 
ing the  legislature  from  contracting  state 
indebtedness  for  works  of  internal  im- 
provement applies  only  to  the  state 
finances,  and  was  not  designed  to  regulate 
tiioee  of  the  towns,  counties  and  cities,  or 
to  restrain  them  firom  loaning  their  credit 
in  aid  of  such  works ;  but  these,  whm 


properly  authorised,  may  o<mtraot  such 
indebtedness,  and  become  parties  to  such 
works.  id* 

20.  A  town,  city  or  county,  may  five 
or  loan  its  credit  in  aid  of  a  corporaoon, 
without  the  credit  of  the  State  becoming 
pledged  in  any  way  thereby.  The  indebt- 
edness would  be  that  of  the  town,  Ac.,  and 
not  of  the  state.  id, 

21.  It  is  a  weU  settled  poUtical  prin* 
dple,  that  the  constitution  of  a  state  is  to 
be  regarded  not  as  a  grant  of  power,  but 
rather  as  a  limitation  upon  the  powers  of 
the  legislature ;  and  it  is  competent  for 
the  state  legislature  to  exercise  all  legis- 
lative power  not  forbidden  by  its  own 
constitution,  or  that  of  the  United  States, 
or  4elegated  to  Oongress.  id 

22.  The  state  legislature  may  authorise 
that  to  be  done  by  another  which  the  state 
cannot  itself  do,  by  reason  of  a  prohibi- 
tion in  the  constitution.  This  principle 
is  based  upon  the  unrestricted  power  in 
the  legislature  to  create  corporations,  or 
allow  individuals  to  do  acts  inhibited  to 
the  state  to  oogftgo  in*  Art  IX  of  the 
constitution  of  Wisconsin  is  consonant  to 
Uiis  principle.  id, 

23.  Section  3,  Art  XI,  of  the  constitu- 
tion of  Wisconsin,  dearly  recognises  the 
prindple  that  municipal  corporations 
may  be  clothed  with  power  to  "  borrow 
money,"  "contract  debts,"  and  to  "loan 
their  credit"  The  fact  that  it  was  re- 
quired by  the  legislature  to  restrict  the 
power  of  these  corporations  in  these  re- 
spects. Is  evidence  that  the  power  existed; 
as  a  power  cannot  be  restricted  unless  it 
exists.  id. 

24.  The  constitution  of  Wisconsin  nei- 
ther expressly  nor  by  any  fidr  implioatifmy 
prohibits  the  legislature  from  granting 
the  power  to  towns,  cities  and  counties,  to 
subscribe  fbr  the  stock  for  the  construc- 
tion of  railroads  in  which  they  are  inter- 
ested, and  to  issue  their  bonds  therefor. 

id. 

25.  Where  the  <Afj  of  Milwaukee  levied 
special  taxes  upon  the  lots  of  W.  for  the 
purpose  of  building  streets  and  sidewalks 
in  front  of  the  same :  Beld,  that  these 
assessments  could  be  sustained,  on  the 

S-ound  that  it  was  an  exerdse  of  the  tax- 
g  power  of  the  state  and  dty,  and  was 
not  a  taking  of  private  proper^  for  publio 
ise.     Weeh  v«.  Oity  of  Milwaukee,    242 

28.  The  oonititational  provisiony  that 
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''the  rale  of  taxation  ihall  be  miifomiy'' 
iztaidi  to  all  taxation  by  oltiet,  towni 
aad  oonntiea,  in  their  exereiae  of  the  tax- 
ing power  delegated  to  them  bj  the  state. 
The  objeot  of  thia  provision  was  to  protect 
the  eitisen  againat  nneqaal  and  eonse- 
qiMQtly  n^Juft  taxation.  kL 

57.  ^The  uniform  nde  of  taxation" 
proTided  for  by  Art  VIIL,  }  1«  is  appli- 
cable  to  monidpal  oorporations,  notwith- 
standing the  proTision  of  Art  XL,  t  Z, 
requiring  the  legislatore  in  establismng 
them  to  restrfet  their  powers  of  taxation, 
se  as  to  preyent  abases,  Ac  This  last 
proTision  was  designed  to  ftimish  a  ftur- 
ther  protection.  id, 

58.  Assessments  of  speelal  taxes  upon 
lots  for  the  porpose  of  eonstraeting  streets 
and  sidewaUcs  in  front  of  such  lots  cannot 
foe  vpheld  by  the  oonstitntion  of  Wisoon- 
iln,  under  the  rule  of  uniformity  of  tax- 
ation alone ;  but  it  ean  be,  under  the  pro- 
Tision requiring  the  legislatare  to  restrict 
Hf  power  of  municipal  ooiporatlons  In 
makuig  assessments.  id, 

59.  The  word  <' assessment,"  as  used  in 
Art  XL,  ;  3,  of  the  constitation  of  the 
state  of  Wisconsin,  has  reference  to  the 
«yatem  of  special  taxation  for  mnnidpal 
improvements  existing  at  the  adoption  of 
the  constitution,  and  is  a  clear  recognition 
of  the  existence  of  the  power  to  make  the 
special  tax.  id. 

80.  The  proYision  of  Art  XL,  {  8,  reo- 
ogniies  the  power  of  special  assessments 
in  municipal  corporations,  and  is  so  far  « 
modiiloation  of  the  rule  of  uniformity,  in 
Art  VUL,  2  1,  as  the  system  of  assess- 
ment is  a  departure  from  that  rule;  and, 
thereby,  every  lot  may  be  compelled  to 
build  the  street  in  front  thereof;  with  such 
•xeeptions  as  the  law  may  provide.  The 
only  remedy  for  abuses  under  this  rule,  is 
such  restrictions  m  the  wisdom  of  the  1m- 
Islature  may  impose  on  the  exercise  of  the 


power. 


id. 


8L  Whereby  an  act  of  the  legislature, 
the  fimning  lands  of  W.  had  been  annexed 
to  the  city  of  Milwaukee,  and  afterwards 
taxed  at  the  same  rate  M  other  city  prop- 
arty  to  pay  the  debts  of  the  city:  HM, 
that  the  act  was  eonstitutlonal,  and  the 
taxation  was  legaL  id. 

Bee  AssxssmHT,  1,  2, 8,  4,  5,  9, 7. 
Mills  ahd  Mill  Dams,  1, 2,  8. 
rxplbyih,  8. 

Sbobbtabtof  Statb,  1,  S,  8,  4|  6, 6, 7. 
Taxxs,  20,  21, 22. 


CONTEMPT. 

1.  In  general,  no  appeal  will  lie  to  this 
oourt,  upon  a  conviction  for  contempt; 
but  section  IS,  chi4».  155,  R.  8. 1868,  has 
excepted  a  sherii!  flrom  this  rule.  Simte 
m,Gilm.  101 

2.  Where  a  sheriff  had  In  his  hands  a 
writ  of  assistance,  lawftally  issued,  to  exe- 
cute, he  cannot  excuse  himself  frrom  Its 
execution,  because  the  defNtdant,  in  the 
writ,  claims  to  hold  the  possession  under 
a  party  having*  title  older  than  the  tiUe 
of  the  daimant  in  the  writ  id. 


CONTRACTS. 

1.  Where  M.  entered  into  a  contract 
with  D.  to  make  a  deed  of  oertain  land 
within  one  year;  and  on  the  third  day 
after  the  year  expired,  he  made  such  deed 
and  delivered  it  to  D.:  Held,  that  M.  was 
not  in  deftMilt  for  not  making  the  deed 
before  that  day.  A  vendor  of  real  estate, 
who  has  covenanted  to  convey  by  a  day 
certain,  is  not  in  de&nlt  until  the  party 
who  is  to  reoeive  the  conveyance,  being 
entitled  thereto,  has  demanded  it,  and 
waited  a  reasonable  time.  Dye  v.  Mom* 
tagu*.  18 

2.  An  action  of  debt  for  the  payment  of 
a  stb>ulated  amount,  ean  be  maintained 
for  the  breach  of  an  agreement,  which 
provides  that  ''If  either  party  shall  re- 
rase  to  perform  this  agreement,  the  party 
so  reftadng  shall  furfbit  and  pay  to  the 
other  party  the  sum  of  $1000,  as  stipu- 
lated damages,*^  If  it  shall  also  apoMtf 
ftom  the  ease,  that  independenUy  of  the 
agreement,  the  damages  would  be  wholly 
uncertain  and  incapid>le  of  being  ascer- 
tained except  by  ooi^ectnre.  PWroeev* 
Jwmg.  80 

8.  An  agreement  to  pay  money  in  the 
form  of  a  promissorv  note,  exo^t  adding 
the  words  ^with  exchange  on  NewTork,'' 
is  a  contract  for  the  payment  of  moufr 
only,  and  may  be  declared  on  as  sudi.  A 
demurrer  to  the  complaint  for  the  reason 
that  it  is  not  such  a  contract,  will  be  de- 
clared fHvolons.    LeggeiU  ec.  Joaeti.       84 

4  Whether  a  oontraot  to  pay  money 
on  a  given  day,  and  wliich  also  provided 
that  if  the  payments  were  not  made  on 
that  day,  then  interest  at  24  per  cent  per 
annum,  until  paid,  is  legal  interest  and 
should  be  allowed.     Quere.     Bojfd  «•. 
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6.  If  tho  prinoipal  debtor  has  mdtnA- 
in  a  jadgment  to  pay  more  than 
legal  intoreat,  a  labaeqnent  inoombranoer 
cannot  complain  of  the  jadgment,  nnleu 
be  also  shows  that  he  has  snstained  ii^nry 
thereby.  id, 

6.  It  is  competent  for  parties  to  oontraet 
for  a  reasonable  amount  as  solicitor's  fees 
in  the  foreclosure  of  a  mortgage,  and  such 
agreements  will  be  enforoed  by  Uke  courts. 
In  such  case  the  court  should  reftise  to 
tax  a  statute  fSs^for  the  solioitor.         id, 

7.  All  contemporaneous  agreements  be- 
tween the  same  parties  and  in  relation 
to  the  same  subject  matter,  are  to  be 
taken  together,  and  construed  as  one  in- 
strument, for  the  purpose  of  determining 
the  character  of  die  transaction,  and  the 
intention  of  the  makers.  Norton  v, 
Kearney  «t  at,  443 

See  Absiohvehts,  L  3. 
Banks,  1,  2,  8,  4^  6. 
Frauds,  SrATun  of,  1,  2,  3,  4,  5. 
UsuBT,  12, 13, 14, 15, 18, 19. 


CONVBYANOBa 

In  an  action  for  a  breach  of  a  contract 
to  eonToy  real  estate,  it  is  a  good  answer, 
that  a  good  and  sufficient  deed  of  the 
premises  has  been  executed  by  the  party 
in  whom  the  legal  title  to  the  premises 
was,  and  tendiored  to  the  plaintifl^  and  he 
refosed  to  receiTO  it.    Bateman  m.  John- 

MMI.  1 


COBPORATIONd. 

L  Where  the  charter  of  a  city  empow- 
ered the  common  council,  by  an  ordinance, 
to  submit  to  the  Toters  of  the  city,  tiie 
question  whether  the  city  should  subscribe 
for  stock  in  a  ndhroad,  and  issue  ite  bonds, 
and  that  ordinances  be  published  before 
taking  effect,  Ac;  and  the  ordinance  au- 
thorising tiie  submisdon  and  the  notice 
of  the  election,  were  both  contained  in  the 
same  newspaper;  held,  that  such  notice 
was  legally  published.  Clark  «••  City  of 
JametvilU.  188 

2.  Where  a  dty  had  issued  bonds,  with 
coupons  attached,  which  had  passed  into 
the  hands  of  bona  fide  purchasers  for  rai- 
ns^ the  city  cannot  defeat  an  action  on  the 
coupons,  by  showing  that  the  election  au- 
thoriiing  tiie  Issuing  of  theii»  waa  not 
ngnlar.  id. 


8.  Bonds,  with  coupons  attached,  issued 
by  a  coiporationy  are  intended  be  thrown 
into  the  market  and  sold,  and  it  would  be 
aninequiteble  rule  to  hold  that  they  wera 
Toid  in  the  hands  of  a  bona  fide  purchas- 
er, on  account  of  some  defect  in  the  no- 
tice of  election,  or  some  slight  irregu- 
larity  in  conducting  the  same  (per  Coli, 
JO  id, 

4.  Where  the  right  of  the  oommen 
council  to  authorise  the  mayor  of  a  dty  to 
subscribe  for  stock  in  a  railroad  company, 
depended  on  a  Tote  of  the  electors  of  the 
city,  and  the  bonds  are  issued,  the  pre* 
sumption  is,  that  the  oity  authorities  pro- 
ceeded according  to,  and  complied  wiUi 
aU  the  providons  of  law.    (Per  Colb,  J. 

id. 

5.  The  bonds  issued  by  the  dty  of 
Janesrille,  were  made  payable  to  the  rail- 
road company  or  its  asdgns,  and  the  cou^ 
pons  attached  were  payable  to  the  railroad 
or  bearer;  and  the  bonds  were  assigned 
to  — ^—  or  bearer,  and  sold  by  the  rail- 
road. These  securities  are  dedgned  to  be 
thrown  upon  the  market  for  sale,  to  raise 
mon^  upon,  to  pass  fh)m  hand  to  hand 
by  ddiTcry,  and  by  common  usage  are  so 
passed;  and,  though  they  are  not,  strictty 
speakings  commercial  paper,  like  bills  of 
exchange,  Ac,  yet  iheiy  curculato  in  mar- 
ket much  like  Uiese  instruments,  and  are 
intended  to  answer  the  same  purpose; 
therefore,  bdng  transflsrred  by  assignment 
and  deliTcry,  a  complete  title  is  confbrred 
upon  the  holder,  relieved  from  existing 
equities,  at  the  time  of  the  assignment 
between  the  maker  and  the  assignor.  (Per 
COLI,  J.)  id. 

6.  A  stetate,  authoridng  a  municipal 
corporation  to  issue  bonds,  £c,  is  a  public 
law ;  and  a  purchaser  of  such  bonds  is 
bound  to  see  that  the  authority  to  issue 
them  existed;  but  though  the  exerdse  of 
the  power  is  made  to  depend  upon  an  deo- 
tion,  he  is  not  bound  to  inquire  into  the 
regularityof  the  election.  Hemaypreeuma 
that  the  preliminary  steps  have  been  taken 
according  to  law ;  nor  is  he  bound  to  in- 

anire  into  the  existence  and  regularity  of 
losestepc  id. 

7.  The  rule  that  parties  dealing  with 
officers  of  corporations  are  bound  to  know 
that  they  have  authority  to  act,  though 
proper  for  the  protection  of  those  wliom 
the  officers  represent,  is  not  to  be  carried  so 
fkr  as  to  destroy  the  safety  and  righto  of 
those  who  with  good  iaith  and  due  dili- 
gioca  deal  with  the  cwporattom  id^ 
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8.  Where  the  aet,  in  pnmiAiMe  of  which 
bonds  are  iflraed  by  a  dtj,  is  a  public 
statntCy  the  penon  dealing  in  them  Ib 
ohargeable  with  knowledge  of  the  exift- 
ence  of  the  act  If  it  appears  that  the 
act  haa  not  been  pnblished,  and  is  not  in 
force,  the  anthoritj  to  issoe  the  bondi 
does  not  txift.  id. 

9.  If  a  city  is  anthorixed  to  fubicribe 
for  0tock  of  a  railroad  company,  and  ii- 
ant  itf  bonds  to  the  company  for  the  stock, 
it  oannot  defeat  an  action  on  the  bonds, 
on  the  gronid  that  the  company's  charter 
did  not  anthorise  it  to  receiye  the  bonds 
in  payment  for  stock.  The  power  to  issue 
the  bonds  for  the  stock,  carries  with  it  the 
incidental  power  to  reoeiye  them  by  the 
oompany,  and  issue  the  stock  therefor, 
without  an  express  authority  in  the  com- 
pany's charter  for  that  purpose.  id. 

10.  Though  the  charter  of  a  railroad 
company  only  authorised  it  to  receiTc 
subscriptions  to  its  stock,  upon  instal- 
ments payable  at  call,  yet  if  a  municipal 
oorporation  is  afterwards  authorized  to 
subscribe  for  the  stock  of  the  oompany  by 
a  loan  of  its  credit,  the  railroad  company 
thereby  becomes  authorised  to  receire 
the  loan,  and  the  act  allowing  the  sub- 
scription, works  a  modiiioation  of  the  rail- 
road chwter  to  that  extent  (Per  Colb, 
J.)  id. 

11.  TlVhether  the  construction  of  a  rail- 
road beyond  the  corporate  limits  of  a  city 
be  a  municipal  purpose  or  not,  is  discuss- 
ed but  not  decided*  id, 

13.  An  act  which  authorized  a  town  to 
subscribe  for  the  stock  of  a  raihroad,  is 
sui&oient  authority  to  the  railroad  compa- 
ny to  reoeiTo  the  subscription  and  to  take 
the  bonds  of  the  town  as  pay  for  the 
stock.    BuihneU  m.  BeloiL  195 

18.  A  power  in  a  town  to  issue  bonds  to 
pay  for  stock  in  a  raOroad,  carries  with  it 
the  Incidental  power  to  Issue  them  in  a 
negotiable  form,  and  to  giye  them  the 
character  belondng  to  that  class  of  secu- 
rities in  the  market  id. 

14.  A  oorporation  Is  not  only  incapable 
of  making  contracts  which  are  forbidden 
by  its  chiurter,  but  in  general,  it  can  make 
none  which  are  not  necessary  either  di- 
rectly or  indirectly,  to  effect  the  objects  of 
its  creation.    Bock  Bivm'  Bcmh  et.  iSJUr- 

wood.  no 

15.  When  a  corporatioa  onderlakes  to 
make  a  oontraot  entirely  fortigQ  to  the 


purpoeei  and  olijects  of  its  ereatioD,  saeh 
contraoCi  are  Toid.  id. 

See  AsassmirT,  4,  6,  6,  7. 

OovsTiTunoHAL  IiAW,  1, 2, 8, 4, 5, 6, 7, 

8,9,10,18,19,20,22,28. 
Hills  ahb  Mill  Damb,  2. 


COSTS. 

L  In  thoee  actions  of  which  justices  of 
the  peace  hare  jurisdiction,  and  which  are 
sued  in  the  circuit  or  county  court  it  is 
the  amount  recoyered  in  the  latter  courts 
which  determines  whether  the  plaintiiT  or 
defendant  shall  haye  costs,  and  how  much. 
Dnnnimg  m,  Faulkner,  394 

2.  Costs  are  allowable  to  the  defendant 
in  all  actions  for  the  recoyery  of  money, 
brought  in  the  county  or  circuit  court 
which  are  cognisible  before  a  justice  of 
the  peace,  unless  the  plaintiff  shall  reooy- 
er  judgment  for  $50  or  mere,  and  it 
makes  no  difiiBrence  that  the  plaintifTs 
claim  may  exceed  the  jurisdiction  of  the 
justice.  id. 


C0UNTIB8. 

1.  A  suit  may  be  maintained  against  a 
county,  upon  a  county  order,  after  it  has 
been  presented  to  the  treasurer  of  the 
county,  and  pajrment  reftised.  Sueh  an 
action  is  proyided  for  by  express  statute^ 
and  giyes  the  judgment  creditor  a  deci« 
ded  adyantage  oyer  other  creditors,  or 
county  order  holders.  Savage  v$.  ^^iper- 
vi$on,  ^bo.  49 

2.  An  action  can  l>e  maintained  against 
a  coun^,  upon  a  county  order,  after  the 
same  has  been  presented  to  the  ooun^ 
treasurer  for  payment,  and  payment  re- 
vised for  want  ot  ftinds  in  the  treasury. 
MarkweU  «•.  iSWpsrvitort,  ^tc  78 


COUNTY  ORDERS. 

L  A  suit  may  be  maintained  against  a 
county,  upon  a  county  order,  after  it  has 
been  presented  to  ttie  treasurer  of  the 
county,  and  payment  refused.  Sueh  aa 
action  is  proyided  for  by  express  statute, 
and  giyes  the  judgment  creditor  a  decided 
adyantage  oyer  other  creditors,  or  county 
order  holders.  Savage  «e.  SMpervieore, 
So.  49 

2.  A  county  order  is  a  simple  oontraet, 
and  an  action  upon  it  is  barred  by  the 
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itetato  of  Umitetionfy  in  six  yewi  from 
the  date  of  preeenUtioii  for  pajment 
Peliom  M.  Svp^rvUan,  Ae,  69 

8;  AlthoQgli  ea  action  be  barred  on  a 
county  order,  by  the  ftatate  of  Umitationa, 
ftUl  it  is  available  to  the  holder,  to  the 
amount  of  iti  fiMe,  in  payment  of  oonnty 
tazec,  under  the  provif  lorn  of  the  tax 
laws.  id. 

Bee  CouxTms,  1 


OOUPONa 

1.  Where  a  d^  had  isMd  bonds,  with 
coupons  attached,  which  had  passed  into 
the  nands  of  bonaJUU  purchasers  for  yal- 
ne,  the  city  cannot  defeat  an  action  on 
the  ooupons,  by  showing  that  the  election 
authorisingthe  issuing  of  them,  was  not 
regular.    Clark  es.  Jcmmwilh,  186. 

8.  Bonds  with  coupons  attached,  issued 
by  a  corporation,  are  intended  to  be  thrown 
into  the  market  and  sold,  and  it  would  be 
an  Inequitable  rule  to  hold  that  they  were 
Toid  in  the  hands  of  a  honajtde  purchas- 
er, on  account  of  some  defoct  in  the  no- 
tice of  election,  or  some  slight  irregular- 
ity in  conducting  the  same.  (Per  Colb, 
J.)  id. 

8.  The  bonds  issued  b^  the  dty  of 
JanesTille  were  made  payable  to  the  rail- 
road company  or  its  assigns,  and  the  cou- 
pons attached  were  payable  to  the  rail« 
road  or  bearer;  and  the  bonds  were  as- 
signed to or  bearer,  and  sold  by  the 

railroad.  These  securities  are  designed  to 
be  thrown  upon  the  market  for  sale,  to 
raise  money  upon,  to  pass  from  hand  to 
hand  by  deliTcry,  and  by  common  usage 
are  so  passed;  and,  though  they  are  not 
strictiy  speaking,  commercial  paper,  like 
bills  of  exchange,  Ac.,  yet  they  circulate 
in  market  much  like  these  Instruments, 
and  are  intended  to  answer  the  same  pur* 
pose;  therefore,  being  transflivred  by  as- 
signment and  deUrery,  a  complete  title  is 
eonferred  upon  the  holder,  reUered  from 
existing  equities,  at  the  time  of  the  as- 
signment between  the  maker  and  the  as- 
sigoor.    (Per  Cou,  J.)  id. 

6.  A  suit  mi^  be  maintained  open  the 
oonpons  without  the  production  of  the 
bonds  to  which  they  haTS  been  attached; 
but  in  this  case,  as  the  action  Is  brought 
by  the  holder  and  owner  of  the  bonds,  he 
is  entiiled  to  recoTer.    (Per  Oou,  J.)  id. 

Bee  CoBPomAnosiy  11 


COUBT  C0MMI8SI0NEB. 

A  county  Judge  in  the  exercise  of  the 
power  of  a  dnuit  Judge  at  chambers,  may 
make  the  neoessary  orders  in  a  suit  of 
partition.     Marvim  et.  TUtworth.       820 

See  Wabaaxt  of  Attobvst,  1,  3, 8,  4,  (. 


OBSDnOB'S  BILL. 

Where  a  creditor's  bill  showed  that  Judg- 
ment had  been  entered  and-  execution  is- 
sued thereon,  which  were  confessed  in  the 
answer,  it  is  not  competent  for  the  defend- 
ant to  show  that  no  such  Judgment  had 
in  fact  been  entered,  and  thus  depriye  the 
court  of  Jurisdiction  of  the  case.  TTcm- 
ser  M.  HowUmd.  8 

Bee  BuPFLixmAL  PBOouDnros,  1. 


D 


DAMAGES. 

1.  An  action  of  debt  for  the  payment  of 
a  stipulated  amount,  can  be  maintained  for 
the  breach  of  an  agreement,  which  pro- 
Tides  that  «if  either  party  shall  refrMe  to 
pttrform  this  agreement,  the  party  so  nta- 
sing  shall  forfeit  and  pay  to  the  other  par- 
ty the  sum  of  $1000,  as  stipulated  d^na- 
K;"  if  it  shall  also  appear  from  the  case, 
t  independentiy  of  the  agreement,  the 
damages  would  be  wholly  uncertain  and 
incapable  of  being  ascertained  exc^t  by 
ooiOcctiire. '  Pieri«v.J%mg.  80 

S.  In  an  action  against  a  railroad  com- 
pany for  the  misconduct  of  the  oonductor 
in  expelling  the  plaintiif  from  their  cars, 
before  he  teaches  the  place  to  which  he 
had  purchased  a  ticket,  the  measure  of 
damages  is  such  sum  as  would  compensate 
him  for  his  actual  loss  by  being  put  off  the 
cars,  and  not  Tindicttre  damages  or  smart 
money;  unless  it  ^pear  that  the  conduct 
of  the  conductor  was  malicious,  and  Mi 
act  was  anthoriied  or  sanctioned  by  the 
company.  M%L  A  Mim.  B.  B.  Co.  v  JVn- 
nsy.  888 

Bee  FanroLOTTsmss,  5. 

DBBT. 

An  action  of  debt  fbr  the  payment  of  a 
stipulated  amount,  can  be  maintained  fbr 
th«bnaeh  of  an  agrtimant,  which  pro- 
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Tides  thft*  «if  rithtr  pur^  afaall  nfiue  to 
perform  this  agreement^  Uie  party  so  re- 
fbttng  shall  forfeit  and  paj  to  the  other 
partj  the  sum  of  $1,000,  as  stipulated 
damages,-^  if  it  shall  also  appear  from 
the  ease,  that  independentlT  of  the  agrea- 
menty  the  damages  would  be  wholly  iin- 
oertain  aad  incapable  of  being  asoertained 
azoept  by  ooi^eotore.  Pieroe  «••  Jung*  80 


DECLABATION. 

Where  the  cause  of  action  arose  upon 
a  promisory  note,  and  the  declaration  was 
in  common  money  counts  alone,  without 
a  oopy  of  the  note,  then  the  note  could 
not  be  read  in  eTidenoe.  SehUfftlin  et  al, 
«t.  Whipple.  81 

See  CoMPLAnrr,  1. 

PLBADDieS,  6,  6. 


DBMURBBR. 

If  an  answer  is  indefinite  and  uncertain, 
the  remedy  under  the  code  is  by  motion 
to  make  it  more  certain,  and  not  by  de- 
murrer.   BcUeman  vt«  Johnton,  1 

See  OoMPLAiHT,  L 


DISCOVBBY. 
See  UsuBT,  21. 


BJBOTMENT. 

L  An  execution  can  issue  against  the 
body  of  the  defendant  upon  a  judgment 
for  damages  for  withholding  real  proper- 
ty, and  the  rents  and  profits,  where  pur- 
suant to  section  73  of  the  code,  a  claim  for 
such  damages  was  united  in  the  complaint 
in  the  acnon  for  the  recoyery  thereofl 
Howland  vt.  Keedkam.  496 


S.  The  action  of  ^ectment  is  an  action 
e»  delicto,  and  the  10th  section  of  Article 
L  of  the  constitution,  proTiding  that  *'no 
person  shall  be  imprisoned  for  debt  aris- 
ing out  0^  or  founded  upon  contract," 
does  not  apply  to  the  judgment  rendered 
in  such  action,  but  the  piiuntiff  is  enUtled 
to  haye  a  oo.  ea,,  to  enforce  his  judgment 
against  the  deftndant.  «d 

8*  Thoo^  the  legislatuia  maj  change 


the/orm  of  the  action,  they  cannot  changa 
the  eteenee.  They  may  make  but  ens 
form  of  action,  but  they  cannot  change 
torts  into  contracts,  nor  contracts  into 
torU.  id. 

See  JuBisDionoii,  7. 


BQUITT, 

After  the  aet  allowing  a  non-resident  to 
come  in,  by  petition,  and  defend  in  a 
chancery  case,  and  that  the  petition  should 
operate  to  set  aside  a  sale  of  mortgaged 
premises,  had  been  repealed,  the  rights  of 
the  defendant  to  set  aude  the  sale  are  ex- 
tinguished by  the  repeal;  and  the  de- 
fendant can  only  pursue  his  remedy 
against  the  proceeds  of  the  sale.  Powers 
veOatUneial.  20 


ESTOPPEL. 

An  estoppel  M  paie  happens  where  a 
party  makes  a  statement  or  an  admission, 
with  the  intention  of  influencing  the  con- 
duct of  another,  who  acts  upon  the  con- 
fidence of  such  a  statement  or  admission^ 
aad  will  suffisr  Injury  if  the  part^  is  per^ 
mitted  to  deny  it.  If^orUm  et.  Keameji  ei 
oL  443 

See  PABTmoii,  1, 7,  8. 

BVIDBNOB. 

L  Where  a  railroad  company,  as  eom- 
moB  eatriers,  haye  reoeiyed  goods,  and 
giyen  a  receipt  for  them,  which  states 
that  they  were  reeeiyed  in  "apparent  good 
order,"  it  is  competent  for  the  oompany  to 
show,  by  parol  testimony,  that  the  goods 
most  probably  had  beni  injured  before 
they  came  into  thepossession  of  the  oom- 
pany. Blade  ve.  Okieaffo,  F.  and  SLPaml 
BaUroad.  4 


2.  In  an  action  eommeneedbya  sonriy- 
ing  partner,  it  is  not  oompetent  for  the 
defendant  to  proye  by  his  own  oath,  irkaM 
the  contract  made  with  tiie  deceased  part* 
ner  was.  As  to  the  suryiyor  the  deeeaaad 
stands  in  the  relation  of  a  deceased  agent. 
Bogere  ve^Brightmem,  M 

2.  Where  the  easse  of  aotioaaroaenpoa 
a  promisoiy  note,  and  the  declaration  was 
in  common  mcney  counts  alone^  witfaool 
a  copy  of  the  note,  then  the  note  oonldnot 
be  read  in  eyidence.  Sehi^in  etoLve, 
Whipple.  81 
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4.  A  plaintiff  may  amend  his  pleadings 
on  teims  so  as  to  allow  the  note  on  which 
the  action  is  foanded  to  be  read  in  evi- 
dence, if  he  wonld  otherwise  loose  his 
right  of  action,  by  reason  of  the  statute 
of  limitation ;  and  this,  thongh  the  court 
bad  ordered  a  nonsuit,  for  want  of  evi- 
dence, but  Judgment  had  not  yet  been  act- 
uaUy  ente^d  Uiereon.  id. 

5.  The  legislature  has  power  to  declare 
by  law  what  shall  bo  the  effect  of  instru- 
ments made  by  public  officers  under  sanc- 
tion of  law,  such  as  tax  lists,  tax  deeds, 
Ao,,  when  offered  in  evidence.  LwtutUn 
M.  Oro9».  283 

See  AovRT  aitd  Pbihcipal,  7. 

LiBIL,  1, 2. 

New  Trial,  1,  2,  8,  4. 
PARxmoir,  8. 
PnBUO  Laitds,  1. 


EXECUTION. 


See  Capias,  I,  2,  8,  4. 
Ejbctkbht,  I,  2,  8. 


FACTOR. 
See  AasHT  ahd  Pbdicipal,  8,  4,  5. 

FEES. 


See  MoBTGAOB3,  2. 


FINDING. 

1.  Where  a  trial  is  had  before  the  court, 
without  a  jury,  the  finding  of  the  court 
must  be  as  broad  as  the  verdict  of  a  Jury 
should  be  in  the  same  case,  or  no  Judgment 
can  be  sustained  thereon.  BitUs  et.  Wil- 
Uw.  416 

2.  A  finding  in  an  action  of  replevin, 
which  does  not  fix  the  damages  for  the  de- 
tention is  fatally  defective,  and  will  not 
support  a  Judgment  in  the  cause.  uE. 

8.  A  finding  in  an  action  of  replevin, 
which  does  not  find  and  determine  the  right 
of  possession,  will  not  support  a  Judgment 
for  the  possession.  id, 

.     VoLX. 


FORMEB  SUIT. 

1.  What  eflbot  will  be  given  to  a  decree 
dismissing  a  bill  in  equity  on  the  plaintiff's 
motion,  or  on  the  application  of  the  de- 
fendant for  want  of  prosecution,  when  such 
decree  is  set  up  in  bar  to  a  subsequent  suit 
at  law  for  the  same  cause  of  aotion  be- 
tween the  same  parties.  Quere.  Babh  vt, 
Maekey.  871 

2.  To  a  plea  in  bar,  that  a  bUl  had  been 
filed  in  equity  for  the  same  cause  of  ac- 
tion, that  a  feigned  issue  had  been  tried 
and  verdict  found  for  the  defsndaot,  and 
that  after  verdict  the  plaintiff's  bill  had 
been  dismissed,  the  plaintiff  replied  that 
the  bill  was  dismissed  on  his  motion,  upon 
his  payinff  the  costs  to  be  taxed ;  but  did 
not  aver  that  the  oostswere  taxed  or  paid; 
this  was  a  material  defect,  and  the  repli- 
cation was  demurrable  for  want  of  such 
averment. 


FORECLOSURE. 

See  MoBTOAGBS,  1,  2,  8,  4,  5,  6,  8 
n,  12. 


FRAUDS. 

1.  If  S.  suffers  his  goods  to  be  so  min* 
ffled  with  those  of  C.  that  an  officer  hav- 
ing a  writ  against  the  goods  of  C„  cannot 
distinguish  Uiem,  but  Ukes  aH  the  goods, 
then  S.  cannot  maintain  an  action  ag^nst 
the  officer  who  has  seised  them,  until  no- 
tice, and  demand  and  refusal.  Smith  m. 
Welch  etoL  91 

2.  The  question  before  the  court,  was 
fraud  in  C.  in  making  a  sale  of  goods,  to 
S.,  and  retaining  possession  untU  a  end- 
itor  of  C.  had  levied  upon  them ;  and  the 
court  refused  to  instruct  the  Juiy,  that  if 
they  should  find  the  sale  to  have  been 
made  in  good  faith,  and  to  pay  a  honaJUU 
debt,  then  the  question  of  the  possession 
of  the  goods  did  not  enter  into  the  case  at 
alL  Held,  that  such  instruction  was  pro- 
perly reftised.  id, 

8.  The  law  always  presumes  in  fisvor  of 
innocence  and  against  fraud.  It  will  nev- 
er infer  evil  intentions  and  dishonest  pur> 
poses  frtnn  language  or  conduct  which  is 
susceptible  of  upholding  those  whicli  are 
good  and  honest  Norton  V9,  Kwmmf 
et  al  448 

4.  W.  had  a  oontraot  for  the  sale  of  real 
estate,  and  paid  considerable  of  the  pur* 

38 
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ohase  money,  when  tho  Tendor  sold  the 
land  to  8.,  W.  then  obtained  a  decree  for 
«peoiflo  performanoe,  afterwards  a  Judg- 
ment creditor  of  the  vendor  leyied  an  eX' 
•ootion  upon  the  same  bnd,  and  sold  it, 
becoming  a  purchaser,  and  then  assigned 
to  8.;  but  the  execution,  sale  and  assign- 
ment were  intended  to  defraud  W.  out  of 
hie  purchase  money  :  Held,  that  such  a 
•ale  would  be  set  aside  upon  the  motion 
of  W.  as  being  in  fraud  of  his  rights. 
Wiggint  m.  Silvertkom.  492 

See  AssiamniifT,  Z,  4. 


FRAUDS,  STATUTB  OP. 

1.  It  is  improper  for  the  court  to  ref\ise 
to  instruct  the  jury  in  relation  to  a  verbal 
contract,  "  that  if  they  believed  that  no 
tine  was  ever  agreed  upon  between  the 
parties  for  the  completion  of  a  contract, 
then  the  statute  of  fVauds  did  not  apply/ 
And  this  error  will  not  be  cured,  though 
the  court  in  its  charge  do  instruct  properly 
in  the  law,  unless  it  also  appear  that  the 
refusal  did  not  prejudice  the  party  aslcing 
the  instruction.     Mogert  m.  Brightman, 

55 

2.  A  contract  to  be  within  our  statute 
of  frauds,  must  show  by  its  ttrm*  that  it 
is  not  to  be  performed  within  the  year, 
and  it  is  not  enough  to  show  that  by  mere 
possibility  it  might  not  be.  id. 

8.  Where  W.  sold  lime  to  E.  to  con- 
struct  a  building  for  M.,  and  after  the  sale 
M.  promised  to  pay  W.  for  the  lime,  such 
promise  is  not  binding  on  M.,  unless  re- 
duced to  writing,  with  a  consideration  ex- 
pressed.   McDonald  o«.  Dodge,  106 

4.  Where  G.  was  indebted  to  S.,  and  C. 
was  indebted  to  G.,  and  it  was  agreed  be- 
tween C.  and  S.,  with  the  assent  of  G., 
that  G.  should  pay  S.  the  amount  he  was 
owing  G.,  and  8.  should  give  G.  credit  for 
the  sum  paid  by  C:  Held,  that  an  action 
could  be  maintained  on  this  promise' of 
C,  and  it  was  not  a  promise  to  answer  for 
the  debt  of  another,  but  was  a  promise  by 
C.  to  pay  his  own  debt  in  a  particular 
way.     Cotterill  m.  Stevent.  422 

5.  Where  G.  had  pine  logs  of  the  value 
of  $1,000  lying  loose  in  laiie  Poyagan  and 
Wolf  river,  and  sold  them  to  C.  as  they 
lay,  C.  to  hunt  them  up,  and  C.  agreed  to 
pay  for  them  by  paying  a  debt  due  from 
G.  to  8.,  and  8.  took  0.  as  his  paymaster, 
and  then  commenced  an  action  against  C: 
Held,  that  0.  could  not  set  up  as  s  de- 


fence that  the  logs  were  worth  more  than 
$50,  and  the  contract  to  buy  was  not  in 
writing,  nor  was  there  a  delivery  of  the 
logs ;  the  delivery  was  a  good  one,  and 
the  agreement  to  pay  8.,  was  a  payment 
for  the  logs.  id. 


FRIVOLOUSNESS, 

1.  An  agreement  to  pay  money  in  the 
form  of  a  promissory  ooto,  except  adding 
the  words  "with  exchange  on  New  York,^ 
is  a  contract  for  the  payment  of  money 
only,  and  may  be  declared  on  as  such.  A 
demurrer  to  the  complaint  for  the  reason 
that  it  is  not  such  a  contract,  will  be  de- 
clared frivolous.    Leggett  tm,  Jones.       S4 

2.  An  answer  which  avers  that  the  note 
on  which  the  action  is  brought,  was  made 
payable  in  Minnesota,  for  the  express  pur- 
pose of  evading  the  usury  laws  of  this 
stato,  and  also  avers  the  usury,  will  not 
be  declared  frivolous,  on  a  motion  for 
judgment  for  that  reason.  Such  an  an- 
swer is  not  so  clearly  untenable  and  in- 
sufficient, that  the  court  could  determine 
its  character  upon  inspection,  irithout  ar- 
gument or  research.    Moyer  ve,  i^rakL 

SZ 

3.  Where  a  notloe  of  application  tor 
judgment  under  section  159  of  the  Code, 
for  frivolousness  of  the  answer,  was  given 
for  the  25th  of  May,  at  the  opening  of  the 
court  on  that  day,  Ac;  and  on  that  day 
the  court  was  not  in  session,  the  applica- 
tion may  be  made  on  the  next  motion  day, 
without  further  notice.  Pkut  ve.  Bobin- 
•on.  128 

4.  The  court  may  refer  a  note  and  mort- 
gage to  a  referee  to  compute  the  amount, 
Ac,  before  entering  judgment  under  sec- 
tion 159  of  the  Code,  and  it  is  not  necessary 
that  notice  of  the  time,  Ac,  when  the 
referee  will  examine  and  compute  the 
amount,  need  be  given  to  the  defendant, 
whose  answer  has  been  declared  frivolous. 

5.  Where  judgment  has  been  ordered  on 
motion  for  the  frivolousness  of  a  demurrer, 
no  assessment  by  the  clerk  of  the  amount 
due  is  necessary,  if  the  complaint  be  veri- 
fied.    Cakoon  v9.  Central  B.  B.  Oo.      290 

0.  So  where  judgment  has  been  ordered 
on  motion  for  the  frivolousness  of  a  de- 
murrer, no  affidavit  of  want  of  answer  is 
required.  Such  a  judgment  is  not  found- 
ed on  the  want  of  an  answer,  but  upon  an 
issue  of  law  found  for  the  prevailing  party. 

id. 
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7.  To  coBftitate  a  pleading  ftivoloas,  it 
miMtbe  apparent  on  a  mere  inq>ection, 
witboat  examinaUon  or  reaearoh,  that  it 
is  utterly  inyalid.  id. 


8.  Whether  a  party  who  writes  hifl 
on  the  back  of  a  promissory  note  before 
delivery,  is  liable  to  the  payee  as  indorser, 
is  not  so  well  settled,  that  a  demurrer  to 
a  eomplaint  showing  saoh  a  state  of  £Etot8» 
will  be  deemed  firiTolons.  id. 


a 


GOODS  SOLD  AND  DELIVERBD. 

Where  8.  sold  a  stock  of  goods  to  M., 
taking  a  mortgage  as  seenrity  for  his  pay 
on  the  goods,  and  after  forfeiture  M.  re- 
delivered the  goods  to  S.  with  other  goods 
originally  belonging  to  M.,  from  which 
last  8.  was  to  receive  enough  to  replace 
any  defioienoy  which  on  taking  an  inven- 
tory might  be  found  in  the  stock  sold  by 
B.,  and  return  the  balance  to  M.;  but,  b^ 
fore  completing  the  inventory,  the  sheriff 
levied  upon  the  whole  stock  by  virtue  of 
an  execution  issued  against  M.,  and  took 
them  from  the  possession  of  8.,  who 
brought  replevin  against  the  sheriff  for 
taking  the  goods,  Ac  :  Held,  that  as  to 
that  part  of  the  stock  sold  to  M.,  6.  took 
an  absolute  title  without  any  further  act 
on  the  part  of  either  party ;  but  as  to  that 
portion  originally  belonging  to  M.,  and 
fVom  which  6.  was  to  make  up  the  ded- 
oiency  after  taking  the  inventory,  the  title 
would  not  pass  until  the  inventory  was 
completed.    Sanborn  v;  Hnnt.  436 

GUARDIAN. 

A  judgment  entered  after  verdict  will 
not  be  reversed  for  an  error  committed  in 
the  appointment  of  a  next  friend  to  pros- 
ecute the  action.    Baffvm  v,  Davi$,    501 


IMPRISONMENT  FOR  DEBT. 


See  Capias,  1,  3,  8,  4. 
Ejiotmxkt,  1,  2|  3. 


delivery,  is  liable  to  the  payee  as  indorser, 
is  not  so  well  settled,  that  a  demurrer  to 
a  complaint  showing  such  a  state  of  facts, 
will  be  deemed  frivolous.  Cakoon  vt. 
Central  B.  R,  Co.  290 


INJUNCTION. 

Where  the  taxes  on  the  lands  of  W. 
have  been  illegally  increased  by  reason  of 
the  illegal  exemption  of  other  lands  from 
taxation,  an  injunction  will  be  granted  to 
restrain  the  sale  of  such  lands  for  the  pay- 
ment of  such  illegal  tax.  Wetlu  vt.  City 
of  Milwankee,  242 


INSTRUCTIONS. 

1.  The  question  before  the  oonrt,  was 
fraud  in  G.  in  making  a  sale  of  goods,  to 
8.,  and  retaining  possession  until  a  oredi- 
tor  of  0.  had  levied  upon  them ;  and  the 
court  refused  to  inntruet  the  jury,  that  if 
they  (hould  find  the  sale  to  have  httm. 
made  in  good  faith,  and  to  pay  a  bona  fide 
debt,  then  the  question  of  the  possession 
of  the  goods,  did  not  enter  into  the  oaae 
at  all.  Held,  that  such  instruction  was 
properly  refused.    Smiik  m.  W^leh  tt  aL 

91 

2.  If  8.  suffers  his  goods  to  be  so  min- 
gled with  those  of  0.  that  an  officer  hav- 
ing a  writ  against  the  goods  of  C,  cannot 
distinguish  them,  but  takes  all  the  goods, 
then  S.  cannot  maintain  an  action  against 
the  officer  who  bas  seised  them,  unUl  no- 
tioe,  and  demand  and  refosaL  id, 

3.  Where  the  charge  of  the  court  if 
generslly  correct,  and  if  a  party  desire  a 
particular  charge  given,  it  is  necessary  to 
ask  the  court  to  give  the  instruction  de- 
sired, or  to  call  the  attention  of  the  judge 
to  it ;  and  unless  this  be  done,  the  appel- 
late oonrt  will  not  notice  the  neglect. 
Chappell  M.  Cady.  Ill 

See  Chattel  Mortcia«V|  2. 
Trispasi,  2. 


INTEREST. 


1.  Whether  a  contract  to  pay  money 

on  a  given  day,  and  which  also  provided 

that  if  the  payments  were  not  made  on 

INDORSKR.  that  day,  then  interest  at  24  per  cent,  per 

annum,  until  paid,  is  legal  interest  and 

Whether  a  party  who  writes  his  name  should  be  allowed.     Qnere.     Bojfd  vs. 

on  the  bade  of  a  promissory  note  before  ^  Swnner  ttak  41 
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S.  If  the  prlneipal  debtor  hai  aoqoi- 
eaoed  in  a  jadgment  to  pay  more  tAan 
legal  interest,  a  snbaeqnent  inonmbrancer 
cannot  oomplain  of  the  Judgment,  nnleas 
he  also  shows  that  he  has  sustained  iqjory 
therebj.  id, 

8.  An  answer  to  a  complaint  for  fore- 
dosnre  which  set  np  that  the  note  on^ 
which  the  action  was  brought  was  osnr- 
ious,  but  did  not  ayer  an  oflbr  to  pay  the 
amount  borrowed,  nor  tender  the  same 
with  the  answer,  is  not  for  that  cause  friT- 
olous,  but  such  answer  is  a  good  defense 
to  tiie  action,  and  it  is  error  in  the  circuit 
court  to  enter  Judgment  upon  such  an 
answer,  under  secUon  159  of  the  Code. 
Piatt  M.  Bobifuon.  128 

i.  Where  a  defendant  answered  that  the 
note  on  which  the  action  is  brought  is 
usurious  under  section  2,  chap.  55, 1850, 
the  defendant  is  not  obliged  to  proTe  a 
tender  of  the  amount  of  the  principal 
sum  loaned,  Ac,  until  it  has  been  deter- 
mined that  tiie  &cts  of  usurr  set  forth  in 
the  answer  are  true,  and  the  defendant 
shall  demand  the  benefit  of  the  determi- 
nation, id, 

5.  Under  the  first  section  of  the  usury 
statute  of  1856,  the  security  was  valid  for 
the  repayment  of  the  principal  sum  loaned, 
but  Toid  for  the  interest  reserved.  Boek 
Biver  Bank  «t.  Sherwood.  230 

6.  The  interest  on  a  usurious  contract 
may  be  recovered,  unless  the  defendant 
by  his  pleadings  set  up  the  usury  as  a  de- 
fense, and  apply  to  the  court  for  the  re- 
lief g^ven  by  the  usury  act,  and  make  and 
prove  the  tender  of  the  principal  as  re- 
quired by  the  statute.  id. 

See  Banks,  1, 2^  3,  4,  5. 

UsuBT,  1,  2,  3, 4, 5, «,  7,  8, 9, 10, 
11,12,18,14,15,16,17,18,19, 
30,  21. 


JUDGMENT. 

1.  8.  obtained  a  judgment  before  a  Jus- 
tice of  the  peace,  ag^t  O.  A  8.,  from 
which  they  took  an  appeal  to  the  Cir- 
cuit Court;  held  that  such  appeiJ,  under 
the  Code^  only  stays  the  execution,  and 
does  not  prevent  8.  from  filing  and  dock- 
eting a  transcript  of  the  Judgment,  in  the 


ofiice  of  the  Clerk  of  the  Circuit  Court  to 
create  a  lien  on  real  estate.  Sitekmeuer 
M.  Oraham  et  ok  S7 

2.  Where  a  Justice  of  the  peace  tent  the 
appeal  papers  to  the  Circuit  Court  of  Jef- 
ferson county,  when  they  should  have 
been  sent  to  Bodge  county ;  this  does  not 
deprive  the  appellant  of  the  right  to  have 
them  sent  to  tiie  proper  court ;  nor  does 
he  lose  his  appeal  thereby.  id, 

3.  An  assignee  for  the  benefit  of  credi- 
tors, may  attack  the  validity  of  a  Jndg. 
ment  entered  upon  the  confession  of  his 
assignor.    NichoU,  v,  Kr%b»  ttoL         70 

4.  A  confession  for  a  Judgment  which 
states  that  the  defendant  purchased  of  the 
plaintiff  in  the  month  of  Ifareh,  1857,  a 
large  quantity  of  goods  and  wares,  in 
New  Tork,  to  the  amount  and  value  of 
$1,910,  at  six  months'  credit  from  the 
21st  of  March,  and  received  the  goods, 
Ac,  and  there  is  now  due  said  plaintiff  the 
sum  $1,090,  Ac,  does  not  sufficiently 
state  the  facts  upon  which  the  indebted- 
ness arose,  to  authorise  the  Judgment  to 
be  rendered ;  and  such  a  Judgment  will 
not  protect  tiie  sheriff  in  making  a  levy 


upon  the  property  of  the  defendant  in  the 
hands  of  his  assignee. 


id. 


5.  Section  27,  chap.  132,  authorises  clerks 
of  the  court  to  enter  up  Judgments  in  va- 
cation, in  the  absence  of  the  Judge,  and 
without  his  order  or  direction,  upon  filing 
with  him  proof  of  the  existence  of  one  of 
the  causes  for  Judgment  therein  specified. 
Paius,  J.,  dissenting.     WtlU  et.  MorUm, 

408 

6.  The  Judgment  entered  in  vacatisin, 
though  in  fact  entered  by  Uie  elerk,  is,  in 
the  consideration  of  the  law,  what  it  pur- 
ports en  its  face  to  be,  the  act  and  deter- 
minaUon  of  the  court  itselt  id, 

7.  In  an  action  upon  a  penal  bond,  the 
summons  and  judgment  should  be  for  the 
amount  of  the  penal^ ;  but  the  execution 
can  only  issue  fbr  Uke  amount  actually 
due.     Warrtn  w.  Gordon,  499 

8.  In  an  action  upon  such  bond,  the  sum- 
mons was  for  reU^,  and  the  compIaant»  a 
copy  of  which  was  served  therewith,  de- 
manded the  appropriate  Judgment  for  the 
penalty,  and  Judgment  by  default  was  en- 
tered for  the  damages  assessed,  which 
were  less  than  the  penalty.  Held,  that 
such  Judgment  would  not  be  reversed  on 
appeiJ,  the  inregnlarities  eomplalned  of 
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afleotiDg  no  fubftantial  right,  mm  eared 
bjstatata.  id. 

See  FuTOLOUsvBM,  4,  5,  6. 
Plbadihos,  6,  0. 
RipLBTiir,  3,  4,  6. 
Warrast  or  AnoRinBT,  1, 2,  Z, 


JURISDICTION. 

1  Where  a  creditor*!  bill  showed  thet 
jadgment  had  been  entered  and  exeeation 
itaned  thereon,  which  were  ooniesied  in  the 
answer,  it  ii  not  oompetent  for  the  defend- 
ant  to  show  that  no  fneh  jadgmeot  had 
in  fact  been  entered,  and  that  deprive  the 
eonrt  of  Jniiidiotion  of  the  case.  Warn* 
9$r  V9,  ffowUuuL  8 

2.  If  a  eoort  hare  Joritdiction  of  the 
tabjeot  matter  generallj,  and  whether  it 
haa  in  the  particular  case,  depends  npon 
tome  fitot  to  be  tried ;  and  if  that  &et  be 
eetablished  by  a  confession  in  the  plead- 
ings, then  the  Joritdiction  has  attached, 
and  the  parties  are  estopped  by  their  plead- 
ings to  inqoire  into  the  foot  of  jaritdiction. 

id, 

8.  If  a  party  admits  a  caote  of  action 
tet  ap  against  him,  in  a  sait  before  a 
coort  anthoriied  to  render  Jadgment  for 
that  cante  of  action,  such  admission  does 
not  confer  jarisdiction  by  consent  npon 
the  coor^  even  though  the  cause  of  action 
did  not  exist,  but  simply  admits  by  the 
pleadings,  facts  which  it  would  otherwise 
have  been  necessary  to  establish  by  evi- 
dence, in  order  to  show  that  the  cause  of 
action  existed;  and  the  existence  of  such 
Ikct  being  established,  whether  by  the 
pleadings,  or  by  proof,  the  Judgment  can 
not  be  attacked  on  the  ground  that  the 
Jurisdictional  fact  did  not  exist  at  the 
time.  id, 

i.  If  a  oonrt  should  decide  that  it  has 
power  to  try  a  cause  and  render  a  Judg- 
ment, where  by  law  it  has  no  such  power, 
that  decision  does  not  give  the  power ;  but 
the  Judgment  may  be  questioned  in  any 
other  court  There  it  a  clear  dittinction 
between  the  finding  of  a  Jurisdictional 
fact,  and  the  decision  of  a  court,  that  as  a 
matter  of  law,  it  has  iurisdiction  over  a 
cause  of  action,  when  the  Jurisdiction  does 
not  exist.  id, 

6.  When  allegationt  in  a  canse  of  action 
are  to  made  that  tiie  court  has  authority 
to  proceed  and  try  them,  and  to  render 
Jadgment  according  to  its  finding,  then  it 


has  Jurisdiction  of  the  ta^eot  matter,  not 
otherwite.  id, 

0.  Where  in  an  action  of  trespass  upon 
lands  pending  before  a  justice  of  the 
peace  the  denndant  pleaded  a  right  of 
pre-emption  to  the  premises  in  quettion, 
under  the  act  for  the  protection  of  the 
swamp  and  overflowed  lands,  and  to  grant 
pre-emption  to  the  same,  and  also  gave 
the  bond  required  by  law.  Held,  that 
such  a  plea  ousted  the  Justice  of  Jurisdie- 
tion  of  the  cause,  and  it  must  be  sent  to 
the  circuit  court  for  triaL  Jfamiy  vs. 
Smith  €t  oL  609 

7.  Under  the  act,  the  right  of  pre-emp- 
tion in  the  swamp  and  overflowed  lanas, 
vests  such  a  tiUe  to  the  lands  in  the  pre- 
emptor,  at  will  maintain  ejectment,  or  any 
other  action  to  recover  potsession  of  the 
lands.  id, 

8.  Where  aparty  contracted  for  the  par- 
chase  of  real  estate,  and  paid  a  part  of  the 
purchase  money,  the  vendor  agreeing  to 
convey  by  '*  a  warrant  deed,"  upon  the 
payment  of  the  whole ;  but  afierwards  the 
vendee  discovered  that  the  vendor  had 
not  a  perfect  title,  and  so  refused  to  pay 
the  balance  of  the  purchase  money  and 
brought  an  action  to  recover  the  amount 
paid :  Held,  that  the  action  may  be  main- 
tained ;  and  the  vendee  wat  not  oblised  to 
demand  or  accept  a  deed  which  would  not 
convey  to  him  a  perfect  titie  to  the  land. 
Falkner  v$.  Child,  663 

9.  Where  lands  were  told  npon  an  ex- 
ecution in  a  partition  tuit;  and  in  an 
action  involving  the  validity  of  the  tale  it 
appeared  that  the  court  did  not  render 
the  preliminary  Judgment  required  by 
law,  but  did  appoint  oonmiittionert,  and 
receive  and  confirm  their  report*  and  enter 
final  Judflrment  :  Held,  that  though  the 
want  of  the  preliminary  Judgment  wat  an 
irregularity,  and  sufficient  cause  for  re- 
versing the  final  Judgment  on  a  direct 
proceeding  for  that  purpose ;  yet  it  doee 
not  make  the  Judgment  void,  so  that  it  can 
be  impeached  collaterally.  id, 

10.  Where  proceedings  are  in  a  court  of 
general  Jurisdiction,  and  jurisdictioo  ap- 
pears  by  the  record,  even  though  it  doee 
not  show  everything  necessary  to  regular- 
ity, yet  it  will  be  presumed,  unless  the 
contrary  expressly  appear;  and  even  if 
irregularity  or  gross  error  do  appear,  the 
Judgment  cannot  be  questioned  collateral- 
ly. This  rule  applies  as  well  to  proceed- 
ings under  speoial  statatet  at  under  the 
oommon  law.  id. 
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11.  The  act  of  partitioii  required  that  a 
eop7  of  the  petition  should  be  aeired  at 
Uart  forty  day  before  the  term  at  which 
it  fhoold  be  presented,  on  all  the  parties 
not  Joining  in  the  petition,  with  a  notice 
that  an  application  would  be  made  on  a 
day  eertain  in  term  time;  and  in  proceed- 
ings  under  this  act,  the  notice  stated  that 
an  application  would  be  made  to  the  Judge 
for  the  appointment  of  commissioners  to 
make  the  partition ;  but  stated  no  time 
when,  nor  where,  the  application  would  be 
made ;  and  therefore  &ils  to  comply  with 
the  requirements  of  the  statute ;  and  the 
notioe  and  petition  were  filed  in  less  than 
forty  days  after  service,  and  the  commis- 
sioners appointed :  Held,  that  such  a  no- 
tioe did  not  confer  such  Jurisdiction  orer 
the  parties,  as  would  enable  the  court  to 
enter  a  personal  judgment  against  the  de- 
fendants, id. 

12.  Where  the  act  required  the  absent 
defendants  to  be  brought  into  court  by 
publication,  and  publication  being  com- 
menced in  a  newspaper,  and  being  oontin- 
ned  for  a  part  of  the  time  required,  the 
newspaper  was  discontinued,  and  the  no- 
tice was  then  posted  on  the  court  house 
door  for  the  balance  of  the  time :  Held, 
that  such  publication  was  not  a  compli- 
anoe  with  the  statute,  and  did  not  give 
the  court  Jurisdiction  of  the  absent  defen- 
dants, id. 

Bee  Costs,  1, 2. 


JURY. 
See  Taxis,  14. 


JUSTICE  OF  THE  PEACE. 

1.  S.  obtained  a  Judgment  before  a  jus- 
tice of  the  peaee,  against  G.  A  S.,  from 
which  they  took  an  appMd  to  the  circuit 
court  Held,  that  such  appeal,  under  the 
Code,  only  sUys  the  execution,  and  does 
not  prevent  S.  ftom  filing  and  docketing 
a  transcript  of  the  Judgment,  in  the  office 
of  the  clerk  of  the  eirouit  court,  to  create 
a  lien  on  real  estate.  Steehm»ttr  v. 
ehukam.  87 

2.  Where  a  justice  of  the  peace  sent 
the  appeal  papers  to  the  circuit  court  of 
Jeiferson  county,  when  they  should  have 
been  sent  to  Dodge  county»  this  does  not 
deprive  the  appellant  of  the  right  to  have 
them  sent  to  the  proper  county;  nor  does 
he  lose  his  appeal  thereby.  id. 


8.  In  actions  commeneed  before  Justices 
of  the  peace,  parties  will  not  be  held  to 
strict  rules  of  pleadings,  unless  they  re- 
sort to  written  pleadings,  in  which  cases 
the  pleadings  must  contain  all  necessary 
substantial  averments.  Fobf  ot.  School 
Dntriet,  IIT 

See  Costs,  1,  2. 

JuBiSDiOTioir,  6,  7. 


LIBEL. 

1.  Evidence  of  the  existence,  at  and 
before  the  time  of  the  publication  of  a 
libel,  of  common  rumors  and  reports,  to 
theeifeot  that  the  plaintiff  was  guilty  of 
that  with  which  he  was  charged  in  the 
libel,  which  rumors  and  reports  were  be- 
fore the  publication  communicated  to  the 
publisher,  are  inadmissible  in  mitigation 
of  damages  in  an  action  of  libel, where  the 
libel  does  not  state  or  refer  to  such  ru- 
mors or  reports,  or  refer  to  tiiem  as  author- 
ity for  the  publication.  Bathina  v,  Lvmt- 
den  et  aL  869 

2.  Reports  and  rumors,  if  reoelved  In 
evidence  in  an  action  of  libel,  must  be  re- 
ceived either  in  diminution  of  damages^ 
by  showing  the  plaintiff's  previous  char- 
acter to  have  been  bad,  or  to  repel  the  pre- 
sumption of  malice  on  the  part  of  the  de- 
fendant id. 


LIEN. 

1.  The  lien  of  the  mechanic,  lumber- 
man, Ac,  for  work  and  materials,  is  a 
personal  right,  and  cannot  be  transferred 
or  assigned,  so  as  to  enable  the  assignee 
to  prosecute  the  claim  in  his  own  name, 
and  avail  himself  of  the  benefit  of  the  lien 
given  against  the  building.  OaldwU  «•. 
Lawrenee,  881 

2.  The  right  of  a  party  having  a  claim 
against  a  boat  or  vessel;  for  which  he 
may  sue  the  vessel  itself,  under  the  boat 
and  vessel  act,  is  not  cut  of^  if  before  he 
sues,  but  within  the  time  in  which  by  the 
aet  he  was  entitled  to  sue,  the  boat  is  sold 
on  an  execution  issued  on  a  personal  judg- 
ment against  the  owner.  JToy  et  oL  v. 
Steamboat  Winnebago.  428 


8.  The  sale  of  a  boat  or  vessel  by  the 
owner,  on  an  execnUon  against  the  owner, 
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doM  not  diTMt  laoh  boat  or  TOf  sol  of  the 
eapftoitj  to  owe  or  be  bound  for  a  debt, 
and  to  bo  filod  for  the  pftyment  of  the 

id. 


See  AovHT  and  Pbotoipal,  1, 2,  3,  4,  6. 
Boats  amd  Vsb81ls,  3,  4^  5,  0. 


LIMITATIONS. 

1.  A  ooanty  order  is  a  limple  oontraot, 
and  an  action  upon  it  is  barred  by  the 
■tatate  of  llmitationf,  in  liz  years  firom 
the  date  of  preaenution  for  payment 
PelUm  r«.  SupervUort,  dte,  09 

8.  Although  an  action  be  barred  on  a 
oonnty  order,  by  the  statate  of  limitations, 
■till  it  is  arailable  to  the  holder,  to  the 
amount  of  its  fiioe,  in  payment  of  county 
taxes,  under  the  proTisions  of  the  tax 
laws.  id. 

8.  The  state  may  plead  the  statute  of 
limitations  to  an  action  against  it,  and  is 
entitled  to  this  defense  the  same  as  any 
other  defendant    Baxter  vt.  The  State. 

454 

See  Boats  and  Vsssils,  3,  4, 6,  0. 


M 

MANDAMUS. 

1.  A  motioB  to  quash  an  altematiye 
writ  of  mandamus  will  be  granted  unless 
the  relation  show  a  clear  right  to  the  writ 
State  ex  reL  Carpenter  ve,  Haetinge,  618 

3.  Where  ihe  relation  for  a  mandamus 
leaTos  the  right  of  the  relator  In  doubt, 
and  the  writ  is  quashed  for  that  reason, 
leaTt  will  be  giren  to  amend.  id. 


MILLS  AND  MILL.DAM8. 

1.  When  the  Supreme  Oonrt  of  the  state 
had  decided  that  the  "act  oonoeming  mills 
and  mill  dams,"  was  constitutional,  and 
rights  and  interests  have  grown  up  and 
bMome  vested  under  the  law  as  then  con- 
strued  by  the  court,  the  court  will  now  ad- 
here to  that  ruling,  although  all  its  mem- 
bers may  be  of  opinion,  if  it  were  a  new 
question,  that  the  decision  should  have 
been  against  the  constitutionality  of  the 
aet  Fieher  ve.  fforic^n  Iron  and  Manu- 
faetwring  Oo.  801 


3.  A  corporation  is  a  person  within  the 
meaning  of  the  mill  dam  act,  and  entitled 
to  the  rights  granted  under  its  provisions, 
as  a  fhtnchise,  and  can  claim  the  protec- 
tion of  the  act  id, 

8.  The  act  of  February  20th,  1858,  au- 
thorizing the  construction  of  a  dam  across 
the  Baraboo  River,  at  Reedsburg,  is  sus- 
tained as  oonstitndocal,  in  accordance 
with  the  decisions  upon  Uie  mill  dam  law. 
Bahbve,Mackey  871 


MOBTGAGES. 

1.  After  the  act  allowing  a  non-resident 
to  come  in,  by  petition,  and  defend  in  a 
chancery  case,  and  that  the  petition  should 
operate  to  set  aside  a  sale  of  mortgaged 
premises,  had  been  repealed,  the  rights  of 
the  defendant  to  set  aside  the  sale  are  ex- 
tinguished by  the  repeal;  and  the  de- 
fendant can  only  pursue  his  remedy 
against  the  proceeds  of  the  sale.  Power 
ve  Catlin  et  at,  20 

2.  It  is  competent  for  parties  to  con- 
tract for  a  reasonable  amount  as  solicitor's 
fees  in  the  foreclosure  of  a  mortgage,  and 
such  agreements  will  be  enforced  by  the 
courts.  In  such  case  the  court  should  re- 
fuse to  tax  a  statute  fee  for  the  solicitor. 
Boyd  ve,  Sumner,  41 

3.  Where  the  owner  of  a  first  mortgagOi 
who  had  been  made  a  party  defendant  in 
an  action  to  foreclose  a  second  mortgage, 
and  charged  as  a  subsequent  incumbran- 
cer, and  an  order  pro  confeeeo  taken 
against  him,  entered  into  a  written  stipu- 
lation with  the  plaintiff,  to  allow  the  lat- 
ter to  go  on  and  sell  under  his  decree, 
without  prejudice  to  his  right,  and  that 
he  might  file  his  answer  and  present  his 
defense,  as  though  no  order  pro  confeeeo 
had  been  entered  against  him ;  and  such 
defense  is  found  in  his  favor :  Held  that 
the  plaintiir  has  thereby  waived  all  right 
to  insist  upon  the  decree  and  sale  as  a 
bar  to  his  prior  claim.  OUuon  ve,  Shep' 
herd  et  oL  350 

4.  The  agreements  of  parties  litigant 
will  be  carried  out  by  the  court,  even 
though  it  do  cause  irregularity  in  the 
form  of  entering  the  judgment  in    the 

id. 


(.  Though  a  party  to  a  foreclosure  suit, 
holding  a  prior  mortgage,  stipulate  that  a 
sufficient  sum  of  money  to  satisfy  his 
claim  be  considered  as  in  court,  and  that 
the  plaintiff  may  go  on  and  sell  the  prem- 
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ifM,  saoh  a  stipolation  doei  not  debar  the 
prior  mortgagee  of  his  right  ko  proceed  to 
Judgment,  nor  releaae  Uf  lien  npon  the 
mortgaged  premisee.  id. 

6.  Where  upon  foreoloenre  of  a  mort- 
gage upon  an  instalment  dne  and  onpaid, 
and  other  instalments  are  to  become  dne, 
the  judgment  is  for  the  whole  amount  doe 
and  to  become  dae,  and  absolate  for  the 
sale  of  the  mortgage  premises,  and  omits 
to  provide  that,  if  proTioos  to  sneh  sale, 
the  dofendsnt  should  pay  the  complainant, 
or  bring  the  money  aotnally  due  on  Uie 
mortgaffe,  with  interest  and  costs,  into 
oourty  the  proceedings  should  be  stayed ; 
the  judgment  was  rerersed  for  that  rea- 
son.   JSauer  vs.  Steinbauer,  370 

7.  Where  L.  a  mortgagor,  made  a  con- 
tract with  an  agent  of  H.,  the  mortgagee, 
to  borrow  money  in  the  hands  of  the 
agent  belonging  to  J.,  for  the  purpose  of 

satisfying  the  mortgage,  and  to  secure 
the  payment  thereof,  L.  was  to  make  an- 
other mortgage  on  the  same  lands  in  far- 
or  of  J.;  the  new  mortgage  was  prepared 
and  placed  in  the  hsAcb  of  P,  who  had 
made  the  negotiation,  in  order  to  procure 
its  execution  by  L.,  which  he  did,  and  de- 
lirered  it  to  the  agent  of  H.,  and  there- 
upon the  agent  recorded  the  new  mort- 
gage to  J.,  and  also  satisfied  the  old  one. 
But  at  the  time  P.  had  the  new  mortgage 
in  his  possession,  he  also  had  an  unrecord- 
ed mortgage  made  before  then  by  L.  to 
G.,  npon  the  same  lands,  but  did  not  dis- 
close  its  existence  :  Held,  that  P.,was  not 
such  an  agent  of  J.  as  to  make  his  knowl- 
of  the  existence  of  the  mortgage  of  G. 
binding  npon  J.,  and  thus  give  preference 
to  the  mortgage  of  G.  oyer  that  of  J. 
JctmtBon  «•.  (tfemsnson,  411 

8.  A  subsequent  incumbrancer  cannot 
object  to  a  judgment  entered  by  foreclos- 
ure against  his  ▼endor,  that  it  was  improp- 
erly entered,  unless  he  also  show  that  the 
premises  will  not  on  a  sale  be  sufficient  to 
pay  the  judgment  as  rendered  and  the  sub- 
sequent incumbrance.  id, 

9.  Chapter  220,  Laws  of  1859, which  re- 
pealed the  act  of  1868,  chapter  118,  did 
not  abate  suits  commenced  and  pending 
under  it  at  the  time  of  the  repeal,  nor  a^ 
feet  them,  exceps  as  to  the  time  when  the 
defendants  were  to  be  considered  in  de- 
fkttlt,  and  the  time  in  which  iMids  should 
be  adyertised  for  sale.  JBe^Ue  «f.  O'Brien 
•*oL  481 

10.  This  ease  is  to  be  distinguished 
from  the  repeal  of  a  sUtate  oieating  a 


canse  of  action,  or  remedy,  or  conferring 
jurisdiction  where  it  did  not  before  exist. 

id. 

11.  The  act  of  1858  provided  only  for 
the  mode  of  conducting  proceedings  In 
foreclosure  actions,  after  Uiey  haye  been 
commenced  in  the  manner  there  directed; 
otherwise  the  proceedings  were  all  con- 
ducted under  and  by  the  code  of  proced- 
ure; and  the  repeal  of  the  act  did  not  af- 
fect the  proyisions  of  the  code  in  relation 
to  the  actions  pending  at  the  time  of  the 
repeat  id, 

12.  Where  a  party  bad  oommeneed  a 
foreclosure  of  a  mortirage  under  a  statute 
which  required  the  defendant  to  answer 
in  six  months,  and  before  that  time  ex- 
pired, and  after  the  defendants  had  enter- 
ed their  appearance  in  the  causey  the 
statute  was  repealed,  thus  leaying  no 
statute  or  rule  of  court  prescribing  the 
time  in  which  the  answer  should  be  put 
in ;  such  repeal  does  not  abate  the  suit, 
but  the  plaintiff  may  serve  a  notice  on 
the  defendants  to  show  cause,  and  on  their 
neglect  to  answer,  or  show  cause,  judg- 
ment will  be  entered  by  the  court  as  for  a 
default     ComM  m  Skinmr  et  oL       487 

See  OoHSTiunoirAL  Law,  1, 2. 
Ordsbs,  1,  2. 

PABTinoir,  2,  3,  4y  6,  6,  7,  8. 
BXFBRBHOa,  1,  2. 


NEW  TRIAL. 

1.  An  appeal  from  an  order  refu^g  a 
new  trial,  npon  the  ground  that  the  ver- 
dict was  contrary  to  law  and  evidenee, 
does  not  bring  up  for  the  review  of  the 
supreme  court  any  error  of  the  judge  in 
refusing  iostmctlons  asked  for.  Smttk  «e. 
Weleh  ^  al.  91 

2.  Where  a  party  to  a  cause  of  action 
relied  on  the  evidence  of  the  opposite  par- 
ty, but  took  no  steps  to  secure  his  atten- 
dance, and  when  the  cause  was  called  Ibr 
trial  the  latter  party,  who  had  been  in  at- 
tendance on  the  court,  suddenly  disap- 
peared,  and  the  trial  proceeded  withoat 
his  evidence,  the  court  will  not,  for  that 
cause,  set  aside  the  verdict  and  grant  a 
newtriaL    Kellogg  f,  BaJUard.  440 

3.  A  motion  for  a  new  trial  cannot  be 
made  upon  the  minutes  of  the  judge  taken 
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on  the  trial  at  a  pMTioaf  tMm  of  the  o<mn» 
onder  teodon  16,  oh»p.  132,  R.  S.,  saoh 
moiioii  if  reatriotod  to  tho  term  at  which 
the  trial  took  plaoo.  I)unb€tr  «••  HoUingt- 
head.  605 

4.  A  partj  taekioff  a  new  trial  on  the 
groand  of  newly  hoovered  eTidonoe, 
most  prodnoe  the  affidavits  of  the  wit- 
nesses themselves,  or  tatisfiMtoiily  show 
whj  he  cannot  do  so.  id* 

See  Bills  of  Excspnoira,  8. 


NBXT  FRIBNl). 
Bee  GoARDiAir,  L 

NUISANCB. 

1.  Where  a  tax  has  been  Illegally  as- 
sessed on  the  lands  of  W.  for  the  pnrpose 
of  abating  a  nuisance  created  by  the  tax- 
ing power  on  the  same  Irnds,  an  injonc- 
tion  will  be  granted  to  restrain  the  sale  of 
anoh  lands  for  the  payment  of  snch  Illegal 
tax.     Tr«eib  v.  OUy  of  MUwauk^     243 

2.  Where  the  city  of  Ifilwankee  had 
taxed  the  loU  of  W.  to  abate  a  nniiauoe 
created  by  the  act  of  the  city  in  the  oon- 
stniction  of  streets,  so  as  thereby  to  canae 
the  water  to  stand  apon  the  lots :  Held, 
that  the  city  has  not  the  power  to  levy  a 
special  tax  on  the  same  lots  to  pay  for  111. 
Hog  them  up  so  as  to  prevent  the  water 
from  standing  there ;  and  such  tax  If  lev- 
ied is  iUegaL  id. 

See  Watik  Coubii,  1,  2. 

o 

OFnOBS. 

The  act  of  1864,  providing  that  the 
terms  of  office  of  judicial  officers  shall 
commence  on  the  first  Monday  of  each 
year,  next  after  their  election,  does  not 
apply  to  the  justices  of  the  supreme  court. 
Their  terms  of  office  commence  on  the 
first  day  of  June  succeeding  their  election. 
OoLB,  J.,  dissenting.    SMe  v.  ffatHng; 

626 

ORDERS,  4c. 

1.  After  a  sale  of  mortgaged  premises 
by  a  referee^  the  circuit  court,  on  the  ap- 


plieatioo  of  the  mortoagor,  ordered  a  re- 
sale of  the  mortgaged  premises,  and  im- 
posed other  tenas  than  the  payment  of 
the  costs  of  the  motion ;  JUld,  that  if  the 
terms  imposed  are  reasonable  and  just,  the 
order  of  the  circuit  court  will  be  affirmed. 
Adam  v$.  ffatkelL  128 

2.  The  rule  of  the  English  courts  of 
chancery,  that  before  the  court  will  open  a 
sale,  there  must  be  an  offer  of  a  reasonable 
advance  upon  the  amount  bid  at  the  sale, 
does  not  obtain  in  this  State ;  but  it  rests 
in  the  sound  discretion  ef  the  courL     id. 

8.  Where  an  appeal  is  taken  from  an 
order  *' denying  a  motion  made  to  set 
aside,  and  strike  from  the  file  the  judg- 
ment roll,"  and  the  record  showed  no  such 
order  was  made  by  the  circuit  courts  the 
appeal  will  be  dismiased.  Kellogg  ot. 
Smith.  136 

See  BiLLg  OF  Exoipnoirs,  4,  6,  8,  7. 


PARTITION. 

1.  Upon  a  oomplaint  for  partition 
against  certain  persons  named,  and  oth- 
ers as  unknown  owners,  and  publication 
of  notice  pursuant  to  the  statutis,  a  person 
in  possession  claiming  to  hold  a  part  of 
the  land  in  severalty,  and  by  a  title  para- 
mount to  that  of  the  parties  actaally 
named  in  the  proceedings,  and  who  was 
not  named  as  a  party,  and  had  no  actual 
notice  of  the  commencement  or  pendency 
of  the  proceedings,  is  concluded  by  the 
Judgment,  *'  as  an  unknown  owner,"  there 
being  no  evidence  of  fraud  or  collusion  in 
the  oommeocement  of  the  action,  or  pro- 
curing of  the  judgment ;  and  his  title  is 
bound  thereby.    Jfaih  ve.  Church  ei  oL 

808 

2.  Where  S.  was  indebted  to  0.  and 
made  a  trust  deed  of  lands  to  F.,  oon- 
ditioned  that  if  S.  paid  his  indebtednesa 
to  0.  by  a  certain  day,  then  F.  should  re- 
convey  the  lands ;  but  if  S.  did  not  pay 
C,  then  F.  should  advertise  and  sell  the 
lands  pay  C.  and  return  the  surplus  mon- 
ey to  8.:  Held,  that  this  deed  could  not 
be  regarded  or  sustained  as  a  mortgage^ 
nor  could  it  be  foreclosed  by  advertise- 
ment and  sale  under  the  statute.  Mtuvin 
w.  Tifworth.  820 

3.  A  mortgage  is  the  conveyance  of 
laadi  by  a  debtor  to  his  creditor,  as  a 
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pledge  or  seoorltj  for  the  payment  of  a 
debt,  and  to  become  Toid  on  payment  id, 

4.  A  deed  to  a  tmatee  conditioned  tbat 
if  the  grantor  did  not  pay  a  debt  dne  from 
him  to  a  third  party,  then  the  tmstee 
thonld  advertise  and  fell  the  lands,  pay 
the  debt  and  retam  the  anrploB  money  to 
the  grantor,  does  not  oonstitate  a  mort- 
gage. The  tnutee  is  the  mere  agent  of 
both  parties,  and  snob  a  trast  being  pro- 
hibited  by  onr  statute,  the  legal  title  re- 
midns  in  the  grantor.  id. 

5.  The  test  whether  a  conveyance  is  a 
mortgage,  or  a  tmst,  is  to  be  determined 
by  the  qaestion, whether  the  tnut  is  to  be 
executed  by  the  creditor  or  a  third  party; 
if  by  the  former,  it  is  a  mortgage;  if  by 
the  latter,  a  trust.  ia, 

6.  A  conveyance  to  a  trustee  condition- 
ed, that  if  the  grantor  does  not  pay  a  debt 
due  from  him  to  a  third  party,  the  trustees 
should  advertise  and  sell  the  lands,  pay 
the  debt  and  return  the  surplus  money  to 
the  grantor,  was  not  authorised  by  chap. 
67,  2  11,  R.  8.,  1849,  authorising  the  ore- 
ation  of  express  trusts  to  sell  lands  for 
the  benefit  of  creditors,  because  the  con- 
yeyance  was  conditional  and  not  absolute, 
and  provided  for  a  reconveyance  to  the 

rAtor,  instead  of  an  absolute  sale  for 
payment  of  the  debt  id, 

7.  A  sale  of  lands,  without  the  aid  of  a 
court  of  equity,  was  made  by  the  trustees 
named  in  a  conditional  deed  of  trust, which 
was  not  authorised  by  law :  Held,  that  the 
purchaser  acquired  no  title  under  such 
sale,  against  the  grantor  in  the  deed  or 
his  assigns.  id. 

8.  A  Judirment  in  a  partition  suit, where 
the  proceedings  were  regular,  under  the 
ftatate,  is  conclusive  as  to  the  title  of  the 
premises,  as  against  all  who  are  made  par- 
ties by  name;  and  where  the  proceedings 
are  against  ''unknown  owners,"  as  against 
aU  the  world.  id. 

See  OoiTBT  OomnssioiffSB,  1. 
JuBXSDionoir,  9, 11. 


PARTNERSHIP. 

1.  Where  a  surviving  partner  has  mix- 
ed the  goods  of  the  firm  with  his  own,  sold 
ttiem  together  and  kept  no  separate  ac- 
count of  the  sales,  and  used  the  proceeds 
in  the  support  of  himself  and  family, 
such  conduct  is  an  abuse  of  his  trust ;  and 
the  court  will  grant  an  iii\jQD<)^OQ  ag^i'^t 


him,  appoint  a  receiver  of  the  assets  of 

the  partnership,  and  direct  an  account 
Adminiitratof  of  Jenmngt  m.  Chandler, 

3.  If  the  survivor  desires  to  retain  pos- 
session of  the  partnership  proper^,  and 
continue  the  business,  he  may  do  so  upon 
giving  security  to  account  for  the  assets 
of  the  firm,  apply  the  proceeds  to  the  pay- 
ment of  the  firm  debts,  and  pay  over  the 
surplus  to-the  repreeentatives  of  the  de- 
ceased partner.  t^ 

8.  An  administrator  is  entitled  to  inquire 
into  the  condition  of  a  copartnership  be- 
tween the  deceased  and  another,  even 
though  the  firm  is  declared  insolvent,  in 
order  to  reduce  the  indebtedness  as  much 
as  possible^  and  for  that  purpose  may 
maintain  an  action  against  the  survivor. 

id, 

4.  In  an  aotlon  oonunenced  by  a  surviv. 
ing  partner,  it  is  not  competent  for  the 
defendant  to  prove  by  his  own  oath,  wliat 
the  eontraot  made  with  the  deceased  part- 
ner was.  As  to  the  survivor  the  deceased 
stands  in  the  relation  of  a  deceased  ageot 
JRogen  es.  Brigktatan,  66 

6.  Where  several  partners  made  an  as- 
signment of  dieir  Joint  property,  and  af- 
termurds  one  of  the  partners  anlawf\DLUj 
obtained  possession  of  a  portion  of  it,  and 
converted  it  to  his  own  use,  he  may  be  ar- 
rested for  such  cause  of  action,  and  held 
to  bail  under  the  code.   HUUw  v$,  Harrit. 

96 

PLBADma. 

L  If  a  complaint  is  not  sufficiently  cer- 
tain, the  remedy  is  not  by  demurrer,  but 
by  motion  to  have  the  same  made  more 
definite  and  certain.  MarkwM  v,  Smper- 
Wtort,  <^«.  78 

3.  When  the  complaint  is  insufficient, 
the  court  will,  on  a  proper  application, 
grant  an  amendment  so  as  to  let  in  the 
testimony  necessary  to  the  maintenance 
or  defense  of  an  action.  Fohu  et.  School 
IHttrieL  117 

8.  Where  an  action  is  several  in  its  na- 
ture, so  that  there  may  be  a  different  de- 
fense to  each  of  the  parts.  The  plea  which 
answers  but  one  of  the  parts,  is  not  bad 
because  it  does  not  answer  the  whole  of 
the  declaration  or  count  oontaining  the 
separate  parts  of  the  cause  of  action.  One 
of  the  parts  may  be  answered  in  one  plea, 
and  others  in  another.    Babb  «e.  Maickey, 

871 
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i.  The  ipirlt  of  tbe  code,  { 10,  tab.  i,  m 
mM  M  oondofliTanesf  to  Jostiooy  require 
purtief  to  appriie  eaoh  other  of  tbe  predee 
gronndf  npon  which  thej  relj.  id. 


(.  A  deoUration  in  Meumpsity  which 
aTerred  that  tbe  defendant  fold  goods, 
Ac, to  the  plaintiff^  i>  so  defective  in  sab- 
stance,  that  no  jndgment  can  be  entered 
upon  it.    ffarrit  V9,  Harrit,  467 

6.  Where  a  declaration  contains  no  aU 
legations  of  facts,  showing  a  oanse  of  ac- 
tion, it  will  not  be  cored  by  Terdict ;  the 
pretnmption  being,  that  nothing  is  proved 
except  what  is  alleged  or  necessarily  im- 
plied from  the  allegations.  id. 

Bee  JuBiSDicnoir,  1,  2,  3,  4,  5. 
UsuBT,  (J,  7,  8,  «,  10,  17, 18, 
Wabbant  or  Attobmbt,  3. 


PRACTICE 

1.  If  an  answer  is  indefinite  and  oncer- 
tain,  the  remedy  onder  the  code  is  by  mo- 
tion Ut  make  it  more  certain,  and  not  by 
demoirer.    Bateman  m.  •/oAfMon.  1 

2.  If  a  party  to  an  action  desire  the 
iopreme  coort  to  review  the  testimony,  to 
see  if  it  sopported  the  conolosions  of  the 
eoort  below  opon  the  facts,  he  sboold 
caose  a  case  to  be  made,  or  bill  of  excep- 
tion settled,  embraoinc  the  testimony; 
otherwise,  the  facts  will  not  be  re-exam- 
ined, even  in  an  eqoity  ease.  Damdton 
M.  JTavMitofi.  80 

8.  A  oertifleate  of  the  Jodge  who  tried 
the  caose  that  the  printed  case  contains 
oopiee  of  tbe  eomplidnt,  answer  and  evi- 
dMice  prodoeed  in  the  ooort,  Ac.,  cannot 
be  osed  as  a  sobstitote  for  a  case  or  bill 
of  exceptions.  id, 

4.  In  genera],  no  appeal  will  Ue  to  this 
court,  opon  a  conviction  for  eontempt; 
bot  section  13,  chap  165,  R.  B.  1868,  has 
excepted  a  sheriff  from  this  role.  State 
•e.  OHm,  101 

6.  The  coort  below  has  power  to  set 
aside  a  sale,  and  also  a  oonfirmatien  of 
the  sale  by  the  eoort,  opon  a  proper  ap- 
plication, made  for  that  porpose.  Stark- 
watkm'  v$  Hatof  et  al  135 

6.  Proeeedings  in  soits  against  the  state 
are  to  be  oondocted  in  accordance  witii 
the  proTisions  of  the  code,  except  so  fhr  as 
tbe   law  allowing  these   actions  to  be 


brooght  may  otherwise  specially  proride. 
Baxter  ve.  The  State,  464 

7.  The  jodgment  entered  in  Tacation, 
thoogh  in  fact  entered  by  the  clerk,  is, 
in  the  consideration  of  the  law,  what  it 
porports  on  its  face  to  be,  the  act  and  de- 
termination of  the  ooort  itself.  WeUe  «•• 
Morton.  408 

See  Appxal,  8,  9. 

Bill  op  Bxcbptiohs,  8, 
Fbauds,  4. 

FairoLouBinss,  8,  4, 6,  0,  7,  8. 
LisTBuoTioira,  3. 
Judombot,  6,  0,  7,  8. 
Mahdamus,  1, 2. 

MOBTOAOBS,  10,  11,  12. 

Pbb-bmptioh,  1. 

Rbpibbbcb,  1, 2, 8,  4. 

Wabbabt  op  ATTOBiniT,  1,2,8, 4,5,0. 


PRB.BMPnON. 

On  the  trial  of  an  appeal  from  the  com- 
missioners to  grant  pre-emption  to  swamp 
lands,  the  claimant  offered  in  evidence  the 
affidavit  reqolred  by  law  to  be  filed,  for 
the  porpose  of  showing  that  he  had  oom- 
plied  with  the  statote,  bot  did  not  read  its 
contents :  Held,  that  the  opposite  party 
was  at  liberty  to  read  the  whole  of  the 
affidavit,  to  shew  that  it  did  not  corres- 
pond with  the  case  made  by  the  proof  on 
the  triaL  The  affidavit  oonstitated  a  part 
of  tbe  record  of  the  ease,  and  the  parties 
have  a  right  to  ose  ii,  to  see  what  the 
claim  is.    ffaeler  «•.  Sehtmaeher,       419 

Bee  JuBiSDiOTiOH,  6,  7. 


PRINCIPAL  AND  AGENT. 
Bee  Agibt  asd  Pbdioipal. 

PRIORITY. 
Bee  MoBTeAGBS,  7,  8. 

PROMISSORY  NOTES. 

An  agreement  to  pay  money  in  Uie  form 
of  a  promissory  note,  except  adding  the 
words,  "with  exchange  on  New  York,"  is 
a  contract  for  the  payment  of  money  on- 
ly, and  may  be  declared  on  as  soch.  A 
demorrer  to  the  complaint  for  the  reason 
that  it  is  not  soeh  a  contract,  wHl  be  de- 
clared friToloos.    Leggett  «•.  Jonee,       84 
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PUBLICATION  OF  LAWS. 

1.  Where  the  ehuier  of  a  eitj  empew- 
«red  the  oommon  oonneU,  by  an  ordiniu&ee, 
to  sabmit  to  the  voten  of  the  citj,  the 
question  whether  the  city  should  rabsoribe 
for  stock  in  a  railroad^  and  issue  its  bonds, 
and  that  ordinances  be  published  before 
taking  effeot,  Ac;  and  the  ordinance  au- 
thorizing the  snbmis<ion  and  the  notice 
ot  the  election,  were  both  contained  in  the 
same  newspaper;  held,  that  such  notice 
was  legally  pnbllshed.  Clark  v$.  OUy  of 
JanetvilU,  186 

S.  The  charter  of  the  city  of  Janesrille 
is  a  general  law,  within  the  prorislon  of 
Art  YIL,  Z  21,  of  the  consUtation  of  Wis- 
oonsin,  which  requires  that  **  no  general 
law  shaU  be  in  force  untU  published." 
The  words,  **  general  law"  as  here  used, 
hare  the  same  meaning  as  public  aet,  in 
the  ordinary  acceptation,  and  they  are 
conTertable  terms.  (Oou,  J.,  dissent- 
ing.) id. 

8.  The  words  "general  law,"  in  {{  1 
and  4,  Art  XL,  of  the  constitution,  are 
clearly  used  as  opposite  to  tpecial,  and 
without  any  design  of  indicating  the  pub- 
lic or  private  character  of  the  law.  The 
whole  object  and  scope  of  the  restriction 
are  aimed  at  special  legislation.  (Colb, 
J.,  dissenting.)  id, 

i.  In  a  31,  Art  Vn.,  the  words  <'gen. 
•ral  law,''  are  not  used  as  contra-distin- 
guished from  local  or  '*  special,"  but  they 
are  used  in  their  usual  meaning  of  public. 
(Colb,  J.,  dissenting.)  id, 

5.  A  publication  of  an  enactment  of  the 
legislature  in  an  unauthorised  manner, 
although  it  may  giro  notice  to  the  people 
to  be  affected  thereby,  is  not  such  a  pub- 
lication as  is  required  by  the  constitution 
to  giTC  it  ei&oaoy.  id, 

6.  The  charter  of  the  city  of  Janesrille, 
authorising  a  rote  to  be  taken  on  the 
question  of  issuing  bonds  to  aid  in  the 
construction  of  a  railroad,  was  published 
in  the  priTate  acts,  and  the  certificate  of 

Sublication  attached  te  therolume  was 
ated  October  4,  1853;  Held  that  the 
charter  was  first  published  by  authority 
at  the  date  of  the  certificate,  and  that  it 
did  not  authorise  the  common  council  to 
pass  an  ordinance,  and  the  people  to  Tote 
on  the  question  in  July,  nor  the  counsel 
to  issue  the  bonds  in  August,  previous  to 
the  authoritative  publication.  Every  per- 
son taking  these  bondi,  is  chargeable  witii 


a  knowledge  of  this  want  of  authority. 
(Colb,  J.,  dissenting.)  id 


PUBLICATION  OF  SUMMONS. 
See  Suicxovs,  1, 2. 

PUBLIC  IMPROVElfBNT. 
See  AssBSsxBBT^  4,  5,  6, 7. 

PUBLIC  LANDS. 

Courts  will  take  notice  of  the  legal  sub- 
divisions of  sections  without  a  designation 
of  boundaries  to  lands,  by  posts,  stones,  or 
other  monuments.  Ifarvin  m.  TiUwortk 
etoL  320 

See  PBB-BKPnov,  1. 

PUBLIC  OFFICER. 
See  School  Districts,  1,  2. 


BBFBRBNCB. 

1.  Where  a  referee  appointed  by  the 
circuit  court  to  make  sale  of  mortgaged 
premises,  4c,  performed  the  services,  and 
presented  his  bill  of  fees,  and  upon  a 
disagreement  with  him  and  the  counsel 
of  the  party  from  whom  he  claimed,  it 
was  stipulated  to  submit  the  question  of 
disagreement  to  the  circuit  judge,  who  de- 
cided that  the  amount  charged  was  too 
large,  and  gave  the  referee  a  smaller  sum, 
from  which  the  reforee  appealed  to  this 
court;  Held  that  the  decision  was  not  an 
appealable  order ;  and  the  appeal  must  be 
dimlssed.    Lamnng*9  App%aL  120 

2.  Where  parties  submit  a  matter  in 
dispute  to  the  circuit  judge  for  hit  deois« 
ion,  the  judge,  in  such  case  acts  only  as 
an  arbitrator;  and  although  the  decision 
will  bind  the  parties  to  it,  yet  it  cannot  be 
reviewed  on  appeal  or  writ  of  error  any 
more  than  the  decision  of  any  private  in- 
dividual, to  whom  the  same  matter  had 
been  submitted.  uL 

8.  Where  a  notice  of  application  for 
judgment  under  section  159  of  the  code^ 
for  frivolonsness  of  the  answer,  was  given 
for  the  25th  of  May,  at  the  opening  of  the 
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oonrty  on  thftt  day,  le^  and  on  that  day 
the  oonrt  waa  not  in  sauion,  the  applica- 
tion may  be  made  on  the  next  motion  day, 
without  farther  notice.  Piatt  m.  Bobin- 
•on.  .   118 

i.  The  eovrt  may  refsr  a  note  and  mort- 
gage to  a  referee  to  oompnte  the  amonnt, 
Ac,  before  entering  judgment  under  teo. 
159  of  the  Code,  and  it  ii  not  neoeifary 
tiiat  notice  of  the  time,  Ae.,  when  the  ref- 
eree will  examine  and  compute  the  amount, 
need  be  given  to  the  defendant,  whose  an- 
swer has  been  declared  frirolous.         id. 


BSPSAL  OF  STATUTE. 

It  is  oompetent  for  the  legislature  to  re- 
peal an  act  which  has  conferre^l  a  right 
on  a  party  to  hare  a  decree  of  a  court 
'opened  and  reheard.  Pototr  vt.  Ckxilin,  It 

See  Statutb,  Rbpbal  of,  1,  S,  8, 4. 


EEPLEVm. 

1.  The  question  before  the  court,  was 
fhtud  in  C.  in  making  a  sale  of  goods  to  8., 
and  retaining  possession  until  a  creditor 
of  0.  had  levied  upon  them ;  and  the 
court  refused  to  instruct  the  Jury,  that  if 
they  should  find  the  sale  to  hayebeen 
made  in  good  faith,  and  to  pay  a  bona  fide 
debt,  then  the  question  of  the  possession 
of  the  goods  did  not  enter  into  Uie  case  at 
all :  Held,  that  such  instruction  was  prop- 
erly revised.    Smith  V.  Welch  etoL     91 

S.  If  S.  suffsrs  his  goods  to  be  so  min- 
gled with  those  of  0.  that  an  officer  haying 
a  writ  against  the  goods  of  C,  cannot  dis- 
tinguish them,  but  takes  all  the  goods, 
then  8.  oannot  maintain  an  action  against 
the  officer  who  has  seixed  them,  until  no- 
tice, and  demand  and  refusaL  id. 

8.  Section  828  of  thb  Code,  which  pro- 
rides  that  when  a  judgment  is  rendered 
against  a  party  in  an  action  of  replerin, 
the  judgment  may  be  entered  up,  as  well 
arninst  the  principal  as  against  the  surety 
who  shall  hare  signed  the  undertaking  for 
a  return  of  the  property,  is  not  in  Viola- 
tion of  the  constitation,  on  the  ground 
that  it  deprires  the  sureties  of  notice  of 
the  judgment  and  of  the  right  of  trial  by 
jury.  Cols,  J.,  dissenting.  Ptatt  m, 
Jhmovam.  878 

4.  A  party  who  signs  the  imdertaking 
prorided  for  in  section  828  of  the  code,  as 
surety  for  the  return  of  property  repleriedy 


thereby  beconlks  qmati,  a  party  to  the  suit 
then  pending,  and  Is  liable  to  have  judg- 
ment entered  against  him  with  his  princi- 
pal, upon  a  failure  of  the  principal  to  sus- 
tain his  cause.    Colk,  J.,  dissenting,    id, 

5.  A  judgment  for  the  defendant  enter- 
ed in  replerin  under  the  code,  is  not  erro . 
neons,  because  it  is  not  in  the  altematire 
for  a  return  of  the  property  or  the  yalue 
thereof^  in  case  a  return  could  not  be  had 
aocording  to  section  187 ;  but  the  defend- 
ant maj  walye  the  return  and  take  judg- 
ment for  the  yalue  only.  Coli,  J.,  dis- 
senting, id. 

See  FruDiiro,  1,  2,  8. 

OooDB  BauyxBED,  1. 


s 

SALES. 

1.  After  a  sale  of  mortgaged  premises 
by  a  referee,  the  circuit  courts  on  the  ap- 
plication of  the  mortgagor,  ordered  a  resale 
of  the  mortgaged  premises,  and  imposed 
other  terms  than  the  payment  of  the  costs 
of  the  motion :  Held,  that  if  the  terms  im- 
posed are  reasonable  and  just,  the  order  of 
the  circuit  court  will  be  affirmed  Adam$ 
v$,  Haskell.  128 

2.  The  rule  of  the  English  courts  of 
ohancery,  that  before  the  court  will  open 
a  sale,  there  must  be  an  offer  of  a  reason- 
able adyanoe  upon  the  amount  bid  at  the 
sale,  does  not  obtain  in  this  state;  but  it 
rests  in  the  sound  discretion  of  the  court. 

tU 

8.  The  court  below  has  power  to  set 
aside  a  sale,  and  also  a  conArmation  of 
the  sale  by  the  cour^  upon  a  proper  ap- 
plication, made  for  that  purpose.  Stark* 
wetuher  v.  Haw  et  oL  125 


SCHOOL  DISTRICT. 

1.  A  director  of  a  school  district  can  re- 
coyer  of  the  district  the  amount  of  neces- 
sary expenses  which  he  may  haye  been 
put  to,  or  incurred,  in  the  prosecution,  or 
defense  of  a  suit,  brought  by  or  against 
the  district,  of  which  he  is  an  officer,  and 
who  is  obliged  by  his  office  to  appear  on 
behalf  of  such  district;  but  before  he  can 
maintain  such  suit^  he  must  present  his 
account  to  some  dis^ct  meeting,  and  giya 
the  Toters  an  opportunity  of  acting  upon 
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it,  and  making  provigioo  for  its  payment 
Fobe9  M.  Sokool  DittrieL  117 

3.  Where  a  director  of  a  school  district 
commenced  a  soit  before  a  jastice  of  the 
peace,  against  his  district,  for  expenses, 
and  filed  a  written  complaint,  without 
averring  that  he  had  ever  presented  his 
account  at  any  school  district  meeting,  or 
district  board,  or  given  the  voters  any  no- 
tice of  his  claim ;  held,  that  this  complaint 
was  wanting  in  a  material  averment,  and 
it  was  not  competent  for  the  plaintiff,  un- 
der it|  to  prove  a  notice  to  the  district  id. 


segbetaut  of  state. 

1.  If  the  Secretary  of  State  allow  a 
claim,  which  may  in  law  be  a  proper 
elaim,  the  court  will  not  examine  into  it ; 
but  if  he  allows  a  claim  against  the  law, 
his  decision  is  not  finaL  State  ex  reL 
CarpenUr  vt,  HcttUmg;  618 

2.  The  act  of  May  17, 1858,  providing 
for  the  appointment*  and  prescribing  the 
powers  and  duties  of  a  comptroller,  and 
making  it  his  du^  to  examine  and  pass 
upon  all  claims  and  accounts  audited  by 
the  Secretary  of  State,  and  to  countersign 
the  same  before  they  shall  be  paid  by  the 
State  Treasurer,  is  in  violation  of  the 
constitutional  provision,  which  declares 
that  the  Secretary  of  State  shall  be  «  etr- 
officio  auditor."  The  legislature  cannot 
deprive  an  officer  of  power  given  him  by 
the  constitution,  nor  transfer  it  to  anoth- 
er. OoLB,  J.,  dissenting.  Suxie  «•.  Hoe- 
tinge.  625 

3.  The  deputy  of  the  Secretary  of  Stote 
cannot  perform  the  duties  of  auditor  of 
state  in  place  of  the  Secretary.  It  is  a 
personal  trust,  and  cannot  be  delegated. 
Coui,  J.|  dissenting.  id, 

4.  A  certificate  of  the  examination  and 
allowance  of  an  account  made  and  signed 
by  the  deputy  secretary  of  state,  may  be 
r^ected  by  the  treasurer  on  presentation 
for  payment  and  a  mandamus  will  not  be 
granted  to  compel  Its  payment  Colb,  J., 
dissenting.  id, 

6.  Though  the  Secretary  of  State,  in  his 
capacity  of  auditor,  is  authorised  to  do 
all  necessary  acts  connected  with  auditing 
accounts  and  claims  against  the  state, 
and^to  certify  them  to  the  treasurer  for 
payment,  and  although  he  is  for  that  pur- 
pose the  general  agent  of  the  state,  it  does 
not,  therefore,  follow  that  the  treasurer  is 
obliged  to  pay  all  claims  audited  by  the 


secretary,  when  it  is  plain  that  he  had  no 
authority  to  allow  the  dainu  id. 

6.  Public  agents,  who  act  in  violation 
of  tl^eir  authority,  that  is,  of  public  law, 
do  not  bind  the  public  by  such  illegal 
acts ;  and  all  men  are  bound  to  take  no. 
tioe  of  the  authority  of  such  agents;      id. 

7.  The  act  of  1858,  relating  to  the  as- 
sessment of  taxes,  and  providing  that  the 
Secretary  of  State  should  prepare  and 
print  the /orm«  necessary  to  carry  the  act 
into  effect,  and  forward  the  same  to  the 
clerks  of  the  boards  of  supervisors  of  the 
counties,  who  should  cause  to  be  printed 
for  the  use  of  the  assessors  of  their  re- 
spective counties,  the  necessary  number 
of  such  blanks,  did  not  authorise  the  Sec- 
retary of  State  to  procure  to  be  printed, 
135,000  copies  of  such  blanks,  at  the  ex- 
pense of  the  state ;  and  the  State  Treas- 
urer was  justified  in  refusing  to  pay  for 
such  printing,  even  though  the  secretary 
had  audited  the  same.  «a. 


SPEOIFIO  PERFOBMANCB. 

In  an  action  for  a  breach  of  a  contraot 
to  convey  real  estate,  it  is  a  good  answer, 
that  a  good  and  sufficient  deed  of  the 
premises  has  been  executed  by  the  party 
in  whom  the  legal  title  to  the  premises 
was,  and  tender^  to  the  plaintiff,  and  he 
refused  to  receive  it  Bateman  vs.  Jokm- 
eon,  1 

See  CoHTRAOT,  L 


STATUTES,  CONSTBUCTION  OF. 

1.  The  courts  will  construe  statutes,  as 
all  written  instruments  are  construed,  by 
the  surrounding  circumstances,  the  condi- 
tion of  things,  the  evils  to  be  remedied, 
and  the  objects  to  be  obtained.  Beyond 
these  they  will  not  go.  Cteurk  ve.  Cfiiy  of 
Janeevilie,  136 

2.  Where  the  charter  of  a  dty  empow- 
ered the  common  council,  by  an  ordinance^ 
to  submit  to  the  voters  of  the  city,  the 
question  whether  the  city  should  subscribe 
for  stock  in  a  railroad,  and  issue  its 
bonds,  and  that  ordinanoes  be  published 
before  taking  effect,  Ac,  and  the  ordl* 
nance  authorising  the  submission  and 
the  notice  of  the  election,  were  both 
contained  in  the  same  newspaper :  Held, 
that  such  notice  was  legally  published,  id, 

8.  Where  the  right  of  the  oommea 
oouaeil  to  authorise  the  in«yor  of  a  dty  to 
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sabsoribe  for  stock  in  a  railroad  company, 
depended  on  a  rote  of  the  electors  of  the 
oity,  and  the  bonds  are  issaed,  the  pre- 
sumption is,  that  the  city  authorities  pro- 
ceeded according  to,  and  complied  with 
all  the  proTisions  of  law.    (Per  Cols,  J. 

id. 

4.  If  a  city  is  authorised  to  subscribe 
for  stock  of  a  railroad  company,  and  is- 
sue its  bonds  to  the  company  for  the  stock, 
it  cannot  defeat  an  action  on  the  bonds, 
on  the  ground  that  the  company's  charter 
did  not  authorise  it  to  receire  the  bonds 
in  payment  for  stock.  The  power  to  issue 
the  bonds  for  the  stock,  carries  with  it  the 
incidental  power  to  receive  them  by  the 
compauy,  and  issue  the  stock  therefor, 
without  an  express  authority  in  the  com- 
pany's charter  for  that  purpose.  icL 

5.  Though  the  charter  of  a  railroad 
eompany  only  authorised  it  to  receire 
subscriptions  to  its  stock,  upon  instal- 
ments payable  at  call,  yet  if  a  municipal 
corporation  is  afterwards  authorized  to 
subscribe  for  the  stock  of  the  company  by 
a  loan  of  its  credit,  the  railroad  company 
thereby  becomes  authorised  to  receive 
the  loan,  and  the  act  allowing  the  sub- 
scription, works  a  modification  of  the  rail- 
road charter  to  that  extent  (Per  Colb, 
J.)  id. 

6.  A  statute,  authorising  a  municipal 
corporation  to  issue  bonds,  ^c,  is  a  public 
law ;  and  a  purchaser  of  such  bouds  is 
bound  to  see  that  the  authority  to  issue 
them  existed;  but  though  the  exercise  of 
the  power  is  made  to  depend  upon  an  elec- 
tion, he  is  not  bound  to  inquire  into  the 
regularityof  the  election.  He  may  presume 
that  the  preliminary  steps  have  been  taken 
according  to  law ;  nor  is  he  bound  to  in- 
quire into  the  existenee  and  regularity  of 
those  steps.  id. 

7.  The  rule  that  parties  dealing  with 
officers  of  corporations  are  bound  to  know 
that  they  hare  authority  to  act,  though 
proper  for  the  protection  of  those  whom 
the  officers  represent,  is  not  to  be  carried  so 
far  as  to  destroy  the  safety  and  rights  of 
those  who  wlUi  good  faith  and  due  dili- 
genee  deal  with  the  corporation.  id. 

8.  Where  the  act,  in  pursuance  of  which 
bonds  are  issued  by  a  city,  is  a  public 
statute,  the  person  dealing  in  them  is 
chargeable  with  knowledge  of  the  exist- 
ence of  the  act.  If  it  appears  that  the 
act  has  not  been  published,  and  is  not  in 
force,  the  authority  to  issue  the  bonds 
does  not  exist.  id. 


9.  Where  the  law  clothes  an  officer  with 
discretionary  powers,  he  must  exercise 
the  power  upon  his  own  responsibility ; 
but  the  duty  of  interpreting  the  constitu- 
tion and  laws  derolre  on  the  court  and 
not  on  the  officer.  State  tx  reU  Carpenter 
V  Hatting:  618 

10.  If  an  officer  act  without  authority, 
it  is  the  duty  of  the  court  to  declare  the 
action  illegal ;  and  it  is  not  bound  by  the 
interpretation  which  the  officer  may  hare 
given  to  the  law.  id. 

See  EviDxircB,  5. 


STATUTE,  RBPBAL  OP. 

1.  Chapter  220,  Laws  of  1859,  which 
repealed  the  act  of  1858,  chapter  113,  did 
not  abate  suits  commenced  and  pending 
under  it  at  the  time  of  the  repeal,  nor 
affect  them,  except  as  to  the  time  when 
the  defendants  were  to  be  considered  in 
default,  and  the  time  in  which  lands 
should  be  advertised  for  sale.  Beehe  m. 
O'Brien  et  aL  481 

2.  This  case  is  to  be  distinguished  from 
the  repeal  of  a  statute  creating  a  cause  of 
action,  or  remedy,  or  conferring  jurisdio* 
tion  where  it  did  not  before  exut.    id, 

3  The  act  of  1868  provided  only  for 
the  mode  of  conducting  proceedings  in 
foreclosure  actions,  after  they  had  been 
commenced  in  the  manner  there  directed ; 
otherwise,  the  proceedings  were  all  con- 
ducted under  and  by  the  code  of  pro- 
cedure ;  and  the  repeal  of  the  act  did  not 
affect  the  provisions  of  the  code  in  rela- 
tion to  the  actions  pending  at  the  time  of 
the  repeat  id, 

4.  Where  a  party  had  commenoed  a 
foreclosure  of  a  mortgage  under  a  statute 
which  required  the  defendant  to  answer 
in  six  months,  and  before  that  time  ex- 
pired, and  after  the  defendants  had  en- 
tered their  appearance  in  the  cause,  the 
statute  was  repealed,  thus  leaving  no  stat- 
ute or  rule  of  court  prescribing  the  time 
in  which  the  answer  should  be  put  in ; 
such  repeal  does  not  abate  the  suit,  but 
the  plaintiff  may  eerve  a  notice  on  the  de- 
fendants to  show  cause,  and  on  their  neg- 
lect to  answer,  or  show  cause,  Judgment 
will  be  entered  by  the  court  as  for  a  de- 
fault.     Cornell  ve.  Skinner  et  al  489 

See  MoBTGAGSS,  10, 11, 12. 
Bbpsal  of  Statxtts,  1. 
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8TBEBTS. 
See  Taxis,  4»  6,  t,  11, 13. 

SUMMONS. 

1.  Where  a  party  teekB  to  bring  a  de- 
fendant into  court  upon  pablioation  of 
sommons  under  the  code,  he  must  striotlj 
comply  with  the  requirements  of  the  stat- 
ute, and  unless  this  be  done,  the  Judgment 
will  be  rerersed  for  want  of  jurisdiction 
of  the  person  of  the  defendant.  Heffem 
M.  Davit,  601 

2.  Statements  on  infurmation  and  belief 
merely,  that  the  defendant's  residence  can 
not  be  ascertained,  or  that  his  whereabouts 
cannot  be  disoorered,  are  not  sufficient  ey< 
idence  of  non-residence  in  the  state  to  au- 
thorite  an  order  of  publication  of  the  sum- 
mons. Such  statements  are  but  hearsay, 
and  do  not  amount  to  legal  proofl     id. 

See  JuDOXBHT,  7,  8. 


SUPPLEMENTAL  PROCEEDINGS. 

Proceedings  supplemental  to  the  eze- 
oution  estabUshed  by  the  code,  are  a  sub- 
stitute for  an  action  by  creditor's  bill,  and 
constitute  the  only  manner  of  obtaining 
the  relief  formerly  had  under  a  creditor's 
bill.  Oniham  tt  aU  v.  La  Cro—  &  Mil 
B.  B.  Co.  €t  al.  450 


SURETIES. 
See  Bbplsyih,  8,  4,  5. 

SWAMP  LANDS. 
See  PRB-Kicpnoii,  1. 


TAXES. 

L  Where  the  city  of  Milwaukee  leried 
special  taxes  upon  the  lots  of  W.  for  the 
purpose  of  building  streets  and  sidewalks 
in  front  of  the  same :  Ht^  that  these 
assessments  eoald  be  sustained,  on  the 

Sound  that  it  was  an  exercise  of  the  tax- 
g  power  of  the  state  and  city,  and  was 
not  a  takine  of  private  property  for  public 
vse,     WUkt  t«.  OU^  of  MUwauk—.    242 


2.  The  constitutional  prorision,  that 
"the  rule  of  taxation  shall  be  uniform," 
extends  to  all  taxation  by  cities,  towns 
and  counties,  in  their  exercise  of  the  tax- 
ing power  delegated  to  them  by  the  state. 
The  object  of  this  prorision  was  to  protect 
the  citisen  against  unequal  and  conse- 
quently unjust  taxation.  id, 

3.  "  The  uniform  rule  of  taxation  ^ 
provided  for  by  Art  VIIL,  J  1,  is  appli- 
cable  to  municipal  corporations,  notwith- 
standing the  provision  of  Art.  XL,  |  3, 
requiring  the  legislature  in  establishing 
them  to  restrict  their  powers  of  taxation, 
so  as  to  prevent  abuses,  Ac  This  last 
provision  was  designed  to  furnish  a  fur- 
ther protection.  id, 

4.  Assessments  of  special  taxes  upon 
lots  for  the  purpose  of  ooastracting  streets 
and  sidewalks  in  front  of  such  lots  cannot 
be  upheld  by  the  constitution  of  Wiscon- 
sin, under  the  rule  of  uniformity  of  tax- 
ation alone ;  but  it  can  be,  under  the  pro- 
vision requiring  the  legislature  to  restrict 
the  power  of  municipal  corporations  in 
making  assessments.  id^ 

b.  The  word  "  assessment,"  as  used  in 
Art  XL,  }  3,  of  the  constitution  of  the 
6tate  of  Wisconsin,  has  reference  to  the 
system  of  special  taxation  for  mnnicipal 
improvements  existing  at  the  adoption  of 
the  constitution,  and  is  a  clear  reoognitioa 
of  the  existence  of  the  power  to  m^e  the 
special  tax.  id, 

0.  The  provision  of  Art  XL,  |  8,  reo- 
ognises  the  power  of  speoial  assessments 
in  municipal  corporations,  and  is  so  £sr  a 
modification  of  the  rule  of  uniformity,  in 
Art  VUL,  3  1,  as  the  system  of  assess- 
ment is  a  departure  fh>m  that  rule;  and, 
thereby,  every  lot  may  be  compelled  to 
build  the  street  in  front  thereof,  with  such 
exceptions  as  the  law  may  provide.  The 
oslv  remedy  for  abuses  under  this  rule,  is 
such  restrictions  as  the  wisdom  of  the  leg- 
islature may  impose  on  the  exercise  of  the 
power.  id, 

7.  Where,  by  an  act  of  the  legislators, 
the  fanning  lands  of  W.  had  been  annexed 
to  the  city  of  Milwaukee,  and  afterwards 
taxed  at  the  same  rate  as  other  city  prop- 
erty to  pay  the  debts  of  the  city :  HM^ 
that  the  act  was  oonstitntional,  and  the 
taxation  was  legaL  id, 

8.  Where  the  assessors  of  the  dty  of 
Milwaukee,  in  obedienee  to  an  ordinance 
of  the  common  oonndlt  omitted  to  assess 
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property  to  the  Talae  of  $150,000^  which 
onght  to  hftTo  been  aiteased,  and  that 
property  was  thereby  exempted  from  tax- 
ation :  Held,  that  sneh  oiniBsion  yitiated 
the  whole  tax.  id, 

9.  OmiBrione  to  make  ■■■ewmenta  aria- 
n%  from  mistake!  of  faoty  erroneovi  com- 

pntadons,  or  errors  of  Jndgment  on  the 
pari  of  those  to  whom  the  exeomtion  of 
the  tudng  laws,  is  intrasted,  do  not  neoes- 
sarilj Titiate  the  whole  tax:  bat  an  in- 
tentional disregard  of  thoee  laws,  in  inch 
a  manner  as  to  impoee  illegal  taxes  on 
those  who  are  taxed,  does.  id. 

10.  The  proTision  of  the  taxing  laws, 
that  where  there  has  been  an  omission 
to  tax  propertj,it  maj  be  taxed  the  prop« 
er  amonnt  the  next  year,  refers  to  snoh 
omissions  as  are  constantly  liable  to  hi^ 
pen,  and  does  not  iniralidate  the  whole 
tax;  bnt  where  the  omission  originated  in 
an  intentional  departure  from  lae  law  on 
the  part  of  all  the  aathorittes,  it  renders 
the  tax  illegal,  and  it  cannot  be  cured  by 
that  proTision  in  the  ta^ng  laws.         id, 

lU  Where  the  dty  of  Milwankee  had 
taxed  the  lots  of  W.  te  abate  a  nnisanee 
created  by  the  act  of  the  city,  in  the  con< 
stmotion  of  streets,  so  as  thereby  to  caose 
the  water  to  stand  upon  the  lots  t  Held, 
that  the  dtj  has  not  toe  power  to  Urj  a 
ipeeial  tax  on  the  same  lots  to  pay  for 
flffing  them  np  so  as  to  prerent  the  water 
frtnn  standing  there;  and  snoh  tax,  if 
leried.  is  illegal.  id. 

12.  Where  the  taxes  on  the  lands  of  W. 
haTO  been  illegally  increased  by  reason  of 
the  illegal  exempdon  of  other  lands  from 
taxation,  an  ii^onctlon  wiU  be  granted  to 
leetn^  the  sale  of  snch  lands  for  the  pay- 
ment of  sach  illegal  tax.  td, 

18.  Where  a  tax  has  been  Illegally  as- 
eessei  on  the  lands  of  W.  for  the  purpose 
of  abating  a  nuisance  created  by  the  tax- 
ing power  on  the  same  lands,  an  iijnno- 
tiMi  will  be  granted  to  restrain  the  sale  of 
■ooh  lands  for  the  payment  of  saoh  illegal 
tax.  id. 

14.  Where  the  charter  of  the  eity  of 
Baoine  proTided,  among  other  things,  that 
the  city  council  should  haye  power  to  make 
piersy  breakwaters,  4c,  for  securing  the 
Ue  shore  within  the  city  limits,  to  let  the 
oontraot  for  their  building  to  the  lowest 
bidders,  to  leyy  a  tax  to  pay  tot  the  same 
upon  the  wards  or  lots,  which  a  Jury  of 
-    -    lid  ■ 


Af  seleeted  by  the  oounoUy  should  deter. 
miiM^  according  to  the  benefit  reoeiyed; 

Vol  X.  39 


Held,  that  such  prooeedingwas  not  a  Jury 
trial,  but  a  special  proceeding  in  the  nature 
of  a  commission  for  a  public  purpose;  and 
the  voice  of  a  minority  would  preyail  in 
makinff  the  assessment  Soent  et  aiv9, 
OU^  o/BaoiiM,  271 

15.  The  charter  of  the  city  of  Baoine 
provided  that  the  council  should  not  levy 
a  tax  to  exceed  $5,000  a  year  for  current 
expenses,  without  a  petition  signed  by 
fifty  tax  payers ;  nor  without  a  vote  of 
the  tax  payers,  before  making  the  levy : 
Held,  that  this  provision  did  not  apply  to 
an  assessment  to  make  piers  and  break- 
waters to  protect  the  lake  shore  of  the 
oity-  id, 

16.  Assessments  upon  certain  lots  fbr 
the  purpose  of  constructing  piers,  Ae.,  is 
not  an  appropriation  of  private  proporty 
for  public  use,  Ac,  it  is  merely  the  exereise 
of  the  taxing  power  for  the  public  benefit. 

id. 

17.  The  legislature  sre  not  authorised  to 
levy  a  tax  for  merely  private  or  individual 
ends.  The  authority  delegated  to  the 
legislature^  and  by  them  tnuSferred  to  the 
municipal  corporation,  is  to  be  exeroiBed 
only  for  seme  ol^eot  of  public  or  common 
interest  id, 

18.  Though  private  property  may  be  di- 
reotly  or  indirectly  protected,  or  private 
intereste  promoted  by  a  piven  improve- 
moot,  it  ftimiahes  no  rate  for  deciding 
that  the  improvement  is  not  public      to. 

19.  9o  determine  whether  a  matter  is  of 
public  or  merely  private  ooncem,  tt  is 
necessary  to  oontider,  not  whether  the 
interest  of  some  individual  will  be  pro- 
moted ;  but  whether  the  wholes  or  the 
greater  part  of  the  community  will  be 
80.  id. 

20.  The  charter  of  the  city  of  MOwau- 
kee,  which  provides  for  assessing  alspe- 
cial  tax  upon  lote  in  the  city  to  pay  the 
expMise  of  opening,  grading^  improving 
and  paving  the  streets,  and  building  side- 
walks and  cross  walks  in  ttoni  of  the  same 
lots,  is  oonstitntionaL    Lumdm  m.  Oro—. 

282 

21.  All  taxes  levied  for  the  purpose  of 
revenue,  and  for  the  support  of  the  gov- 
emmenty  as  well  for  the  expenses  ef  mu- 
nicipal corporations  as  for  the  sfete  at 
large,  must  be  levied  in  aceordanoe  with 
theunifonn  rule  prescribed  by  Beo»  ly  Art. 
Vm,  of  the  Oaostitatloa. 
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23.  Tsxef  ndsed  bj  the  city  of  Mil- 
waukee  to  pay  the  expense  of  opening, 
grading,  paving,  and  improTing  the 
Btreets,  and  constrocting  suitable  side- 
walks and  cross-walks,  can,  under  the 
proTisions  of  Sec.  3,  Art  XI,  be  aMessed 
apon  the  lots  in  front  of  whioh  the  im- 
piOTements  are  made,  and  not  on  the  city 
at  large.  ^ 

See  Byidbncb,  6; 

TiTLB,  FAILURB  OF,  1. 

TITLE,  FAILURE  OF. 

Where  a  party  contracted  for  the  pur- 
chase of  real  estate,  and  pidd  part  of  the 
purchase  money ;  and  brought  his  action 
to  recover  back  the  money  paid,  because 
the  vendor  had  not  title  to  the  land  sold : 
Held,  that  it  was  error  in  the  court  below 
to  refuse  to  allow  the  defendant  to  give  in 
evidence  the  tax  deeds  for  the  same  land, 
made  to  himself,  for  the  purpose  of  show- 
imr  title  in  him^elL    FcUhner  vt.  OuUd, 

668 

TRBASUBER  OF  STATE. 
See  SxcRBTABT  OF  Statb,  1,  2,  3,  4,  5, 

TRESPASS. 

1.  An  answer  to  a  complaint  de  hotM, 
which  justifies  under  a  writ  of  attachment^ 
without  avering  an  indebtedness  on  which 
iSie  writ  issued,  is  not  sufficient  to  author- 
iie  the  defendant  to  attack  the  dtle  of  the 
plaintiff  by  showing  that  the  sale  to  the 


TJ 


USURY. 

1.  Where  S.  had  overdrawn  his  account 
with  a  bank,  and  then  made  a  note  to  the 
bank  putting  into  it  the  amount  of  inter- 
est then  due  at  10  per  cent,  and  making 
the  note  draw  interest  at  12  per  cent 
when  due :  Held,  that  such  contract  was 
not  void  by  reason  of  the  banking  law  of 
Wisconsin,  which  authoriied  the  bank  to 
receive  a  rate  of  interest  not  exceeding  10 
per  cent  Bock  B%v«r  Bank  m.  Sher- 
wood. 230 

2.  The  banking  law  of  Wisconsin  pro- 
vides no  penalty  or  forfeiture  in  case  a 
bank  takes  more  than  10  per  cent  inter- 
est idi 

3.  There  being  no  penalty  provided  in 
the  general  banking  law  for  a  violation 
of  the  same  by  a  bank  in  taking  more 
than  10  per  cent  interest,  the  general 
law  relating  to  usuiy  applies  to,  and  has 
the  same  eiOfect  upon  a  contract  made  in 
violation  of  the  charter  by  the  bank,  as 
upon  a  contract  made  by  an  IndividnaL 

id, 

4.  When  a  bank  reserves  ^  greater  rate 
of  interest  than  its  charter  allows,  the 
general  usury  laws  apply  to  the  contract, 
although  it  does  not  exceed  the  rate  pre- 
scribed by  such  usury  law;  and  the  gene- 
ral law  is  modified  by  a  restriction  in  the 
bank  charter,  to  the  extent  of  the  restric- 
tion, id, 

5.  Under  the  first  section  of  Ae  usury 


plaintiffwas  fraudulent  andvoid  as  against   statute  of  1856,  the  security  was  valid 
creditors,    Norton  rt.  Kearney  e«  oJ.   443 '  -  .     -  .. ,   .._  •  — 

8.  In  an  action  of  trespass  against  sev- 
eral defendants,  it  is  erroneous  to  instruct 
the  ^urj  that  an  appridsal,  made  by  one  of 
the  defendants,  of  the  goods  taken,  was 
conclusive  of  their  value  as  to  all  the  de- 
fendants. *^' 


See  Capias,  1, 2, 3, 4. 
Ejiotkbht,  1,  2,  3. 


TRIAL. 
See  Cbbditor'8  Bill>  1. 

TRUSTS. 
See  Partition,  2,  3, 4,  5,  6,  7. 


for  the  repayment  of  the  principal  sum 
loaned,  but  void  for  the  interest  reserved. 

id. 

6.  A  pleading  which  avers  that  a  bank 
had  no  authority  to  take  a  note  which  re- 
serves a  greater  rate  of  interest  thsa  the 
bank  is  authorized  to  take,  does  not  raise 
the  question  of  usury,  but  of  capacity  in 
the  bank  to  make  the  contract  id. 

7.  The  interest  on  a  usuiiooa  contract 
may  be  recovered,  unless  the  defendant 
by  his  pleadings  set  up  the  usury  as  ade- 
fense,  and  apply  to  the  court  for  the  relief 
given  bv  the  usury  act,  and  make  and 
prove  the  tender  of  the  principal  as  re- 
quired by  the  statute.  id 

8.  In  pleading  usury  the  role  is  well 
settled,  that  the  feots  most  be  set  fortii 
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with  certainty,  so  that  the  court  can  see 
that  they  amount  to  nsury,  and  what  was 
the  amonnt  of  the  nsnrioas  interest.  New* 
man  tw.  Kenkaw,  333 

9.  A  defect  in  stating  the  facts  of  nsnry, 
should,  as  a  general  thing,  under  the  code, 
be  reached  by  a  motion  to  make  the  plead- 
ing more  definite ;  and  not  by  a  demurrer 
to  the  plea.  id. 

10.  The  mle  in  regard  to  pleading  tisu- 
ly  is  so  strict,  that  defects  in  regard  to 
eertain^  are  to  be  held  matters  of  sub- 
stanoe;  and  no  evidence  can  be  given 
under  a  pleading  containing  only  general 
allegations  of  usury.  id, 

11.  There  is  no  doubt  of  the  power  and 
duty  of  courts  to  allow  amendments  to 
pleadings  in  f^irtheranoe  of  Justice,  and 
upon  such  terms  as  may  be  proper ;  and 
under  this  power  of  the  court,  a  defense 
of  usury  may  be  amended.  But  whether 
in  such  case  it  might  not  be ''  a  further- 
ance of  justice''  to  require  the  party  to 
pay  the  principal  sum  loaned,  as  a  condi- 
tion of  amendment.    Qnere  ?  id, 

12.  Under  the  general  rule  that  con- 
tracts are  to  be  governed  by  the  law  of 
the  place  of  performance,  it  is  held  that 
a  contract  for  the  payment  of  money, 
made  in  one  state,  where  the  interest  re- 
served would  be  illegal,  is  still  valid,  if 
it  is  payable  in  anouer  state,  where  the 
interest  is  legal,  there  being  no  intent  to 
evade  the  laws  of  the  state  where  the  con- 
tract was  made;  so  contracts  have  been 
held  illegal,  although  valid  by  the  law  of 
the  state  where  made,  if  payable  in  a  state 
where  they  would  be  void  for  usury,    id, 

13.  A  contract  made  in  a  state  where 
it  is  valid,  but  which  is  to  be  performed 
in  another,  where  it  would  be  invalid, 
must  depend  for  its  validity  on  the  decis- 
ion of  the  question  of  the  laws  of  which 
of  these  states  shall  govern  the  contract, 
and  this  should  be  determined  by  the  in- 
tention of  the  parties,  gathered  ftom  the 
whole  transaction,  rather  than  from  the 
fact  in  which  of  the  states  the  security  for 
the  performance  of  the  oontraot  shall  lie ; 
though  the  location  may  have  an  influ- 
ence in  determining  what  that  intenUon 
actually  is.  id, 

14.  The  place  of  payment  may,  in  the 
absanee  of  any  more  controlling  ciroum- 
stanoes,  be  sufficient  to  show  that  the  par- 
ties intended  to  refer  the  coniraot  to  the 
law  of  that  place ;  but  if  the  loan  was  ac- 
tually made  in  another  state,  the  money 


to  be  used,  the  parties  residing,  and  the 
security  given  there,  and  if  by  the  law  of 
that  stat^  the  contract  would  be  valid, 
but  invalid  by  the  law  of  the  place  of  pay- 
ment, these  foots  may  weU  be  held  to  have 
a  stronger  influence  in  showing  the  inten- 
tion, than  the  mere  place  of  payment ;  and 
where  the  intention  is  rebutted,  the  rule 
should  cecwe.  tc^ 

15.  The  mere  writing,  by  which  the  re- 
payment of  a  loan  is  secured,  does  not 
always  evidenoe  the  whole  of  a  contract, 
or  transaction  between  the  parties,  and 
therefore  does  not  disclose  the  entire  plaoe 
of  performanoe,  or  whether  the  contract  be 
valid  or  not ;  thus  on  a  contract  to  loan, 
the  lender  performs  his  part  in  one  state, 
and  the  place  of  payment  is  in  another, 
the  place  of  the  performanoe  being  partly 
in  one  state  and  partly  in  another,  then 
the  laws  of  the  first  state  would  be  appli- 
cable, and  the  contract  be  held  valid; 
whereas,  if  the  loan  were  made  in  the  lat- 
ter state,  the  money  used  and  to  be  repaid 
there  with  usurious  interest^  it  would  be 
invalid.  id, 

16.  A  subsequent  purchaser  of  real 
property  is  entiUed  to  avoid  a  prior  in- 
cumbranooy  by  mortgage,  on  the  ground 
of  usury  in  the  making  thereof;  as  where 
the  defendant  to  an  action  to  foreclose  a 
mortgage,  as  subsequent  |>urchaser  set 
forth  that  he  purchased  the  property  wiOi 
the  information  from  the  grantor  of  the 
usurious  character  of  the  prior  mortgage, 
and  relied  on  being  able  to  avoid  it  for  that 
reason ;  that  he  had  also  given  the  grantor 
a  mortgage  for  a  part  of  the  consic&ration 
money :  Held,  that  he  might  make  that 
defense.  id, 

17.  Upon  a  defenae  of  usury,  it  if  not 
necessary  to  allege  a  tender  of  the  prin- 
cipal loaned  in  the  pleading,  before  the 
party  should  have  the  benefit  of  the  plea, 
nor  was  the  want  of  such  an  allegation  a 
ground  of  demurrer.  idi 

18.  The  provision  of  the  statute  of  Wis- 
oonsin,  requiring  the  party  who  relief 
upon  the  defense  of  usury  to  avoid  the 
payment  of  interest,  to  prove  that  he  had 
tendered  the  principal  sum  loaned,  before 
he  shall  receive  any  advantage  of  such  de- 
fense, was  designed  only  to  regulate  the 
effect  and  validity  of  oontraote  made  under 
it,  and  not  of  those  made  under  the  laws 
of  another  state;  thus  they  are  not  appli- 
cable to  a  oontraot  made  in  the  state  of 
New  Tork.  and  to  which  the  laws  of  that 
state  apply.  id. 
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19.  The  lex  fori,  which  applies  to  the 
remedy  upon  contnotf,  is  not  to  be  ex- 
tended 80  as  to  make  a  oontraot  Toid  for 
nsiaj  in  one  state  valid  in  another,  where 
it  is  sought  to  be  enforced  npon  the  secu- 
rity, i^ 

30.  If  a  defendant  in  an  action  to  fore- 
close a  mortgage  on  land  in  this  state, 
sets  up  a  good  defense  of  usury  under  the 
laws  of  New  Tork,  and  is  able  to  sustain 
it  without  the  affirmative  aid  of  a  court  of 
equity,  there  being  no  law  requiring  him 
to  pay  the  principal,  he  is  not  bound  to 
make  an  offer  to  pay  before  he  can  have 
the  benefit  of  the  defense.  id, 

31.  Whether  a  party  can  be  examined 
for  the  purpose  of  elieiting  facts  to  enable 
the  opposite  party  to  plead  nsuiy ;  and 
whether  if  he  can,  an  application  for  such 
an  examination,  is  such  a  resort  for  afiirm- 
ative  relief  to  a  court  of  equity,  aa  under 
the  law,  as  it  now  exists,  of  authority  to 
examine  parties  as  witnesses,  requires  the 
payment  of  the  principal  sum  loaned. 
Quere.  «<2* 

Bee  Bahks,  2,  3. 

FarvoiiOvsHsas,  2. 

iHTBRBSTf  3,  4. 


YEKDOB  AND  YBNDBE. 

Where  M.  entered  into  a  contract  with 
D.  to  make  a  deed  of  certain  land  within 
one  year;  and  on  the  third  day  after  the 
year  expired,  he  made  such  deed  and  de- 
llvered  it  to  B. :  Held,  that  M.  was  not  in 
default  for  not  maktog  the  deed  before 
that  day.  A  vendor  of  real  estate,  who 
has  covenanted  to  convey  by  a  day  cer- 
tain, is  not  in  defkult  until  the  party  who 
k  to  receive  the  conveyaaee,  being  enti- 
tled thereto,  has  demanded  i^  and  waited 
a  reasonable  time.    Dye  v,  Montague,  18 


VXKU1L 
See  JuDQinvT,  1, 2. 

YBRDIOT. 
See  PuujDDro,  6. 


WABRANT  OP  ATTORNEY. 

L.  Where  a  party  has  a  negotiaUe 
promissory  note  and  warrant  of  attorney 
on  which  he  enters  judgmeiity  and  de- 
scribes himself  as  ue  assignee  of  the 
payees,  such  description  may  be  regarded 
aa  merely  deeerimtio  permmetf  and  does 
not  vitiate  the  declaration*  BloMe  «t. 
Oriewold.  293 


2.  A  party  having  a  promissory  note 
and  warrant  of  attorney,  may  file  a  deola- 
rati<m  in  common  counts,  with  a  copy  of 
the  note*  and  such  declaration  wiU  be 
treated  as  a  complaiat  under  the  code. 

id, 

3.  An  affidavit  made  by  the  attorney 
of  the  party,  which  stetes  that  he  is  the 
attorney,  Ac,  and  also  the  amount  aotu- 
aUy  due  on  ^e  note  upon  which  he  is  en- 
tering Judgment  by  cognovit,  is  sufficient 
to  sustain  the  judgment;  wiUiout  stating 
Ikat  he  makes  the  affidavit  on  behalf  of 
Qie  plaintiff  in  the  action.  id, 

4.  Where  a  Judgment  is  entered  upon  a 
warrant  of  attomev  for  a  less  sum  than  is 
actually  due,  the  defoidant  oannot  aajgn 
that  eanse  as  error  in  the  judgment    A 

5.  A  Judgment  by  cognovit  may  be  en* 
tered  in  the  circuit  eourt  without  leave  of 
the  court,  within  a  year  of  the  date  of  the 
warrant  of  attorney,  in  vacation.  And  the 
record  of  the  judgment  may  be  signed  l^ 
a  court  commissioner.  id, 

6.  Oourts  have  a  general  diseretioaaiy 
control  over  Judgments  entered  upon  a 
warrant  of  attorney,  and  can  protect  tiie 
defendant  firom  any  imposition  or  firaud 
which  may  intervene.  idi 

See  CooHoviT,  1. 


WATER  COURSE. 

1.  Where  the  outiet  of  a  lake  ie  ob- 
strueted  by  natural  causes,  so  as  to  niee 
the  waters  in  the  lake,  and  eover  the  lands 
of  an  ad[jaoent  owner,  he  is  not  at  liberty 
to  drain  off  the  wateiB  by  some  other  ehan- 
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Del,  oonveying  them  in  another  direokion 
from  their  nAtanl  outlet;  bat  his  efforts 
most  be  directed  to  the  remoyal  of  the  ob- 
stmotioii  which  caused  the  back  water, 
leaving  the  owners  along  the  stream  in 
the  le^  enjoyment  of  the  natural  flow  of 
the  waters.    Mohr  et  al,  v$.  Omtk,      563 

3.  The  obstmction  of  a  running  stream 
occasioned  by  the  washing  down  of  its 
banks,  does  not  in  law  constitute  a  nui- 
sance, unless  such  obstruction  is  attribu- 
table to  the  acts  or  agency  of  man.      id. 


WEIT. 

An  order  for  arrest  of  the  defendant  in 
a  md%,  is  a  writ  otproceu  within  the  con- 
stitution, and  should  run  in  the  name  of 
''the  state  of  Wisconsin  f  but  such  style 
is  matter  of  form,  and  may  be  amended 
on  motion.    lUleif  ««.  Harrit.  05 

See  AB8I8TAV0B,  Wbit  or,  1. 
Capias,  1,  2,  3, 4. 
Ejxctmbht,  1,  2,  3. 
JUDGKBflT,  7,  8. 
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